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QORTI TAL-APPELL

IMHALLFIN

S.T.O. PRIM IMHALLEF MARK CHETCUTI
ONOR. IMHALLEF GIANNINO CARUANA DEMAJO
ONOR. IMHALLEF ANTHONY ELLUL

Seduta ta’ nhar I-Erbgha, 26 ta’ Jannar, 2022.

Numru 5
Appell numru 271/2021/1

Davico Limited (C-67284)
V.

Princess Operations Limited (C-86415);
|-Awtorita ghat-Trasport f’"Malta; u
id-Direttur tal-Kuntratti

1. Dan huwa appell ta’ Davico Limited [“Davico” jew “l-appellanti’] minn

decizjoni tat-12 ta’ Awissu 2021 tal-Bord ta’ Revizjoni dwar Kuntratti

Pubblici [“il-Bord ta’ Revizjoni”], imwaqqaf taht ir-Regolamenti tal-2016

dwar [-Akkwist Pubbliku [L.S. 601.03], li ¢ahad odgezzjoni taghha

kontra decizjoni tal-awtorita kontraenti li tintlaga’ |-offerta ta’ Princess

Operation Limited [“Princess”] flok I|-offerta tal-appellanti.
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2.

ll-fatti relevanti sehhew hekk: fil-31 ta’ Lulju 2020 saret sejha mill-
Awtorita dwar it-Trasport ta’ Malta [“l-awtorita kontraenti”] ghal offerti
“for the leasing of 38 low emission motor vehicles; 1 crew/cargo van
and two self-drive vans”. L-offerta kellha tinqasam f'zewg partiti. Dwar

il-kriterju tal-ghazla I-kondizzjonijet tas-sejha jghidu illi:

»The sole award criterion will be the price, The contract will be
awarded to the tenderer submitting the cheapest priced offer satisfying
the administrative and technical criteria.«

Fost il-kondizzjonijet tas-sejha hemm ukoll dik li tghid hekk:

»18.1 The lease of vehicles commences from the date of delivery,
inspection and certification that all is in order on site.

»Leased vehicles are to be delivered to the Contracting
Authority within twelve (12) weeks from the date of the last
signature of contract.«

L-appellanti fimkien ma’ Princess u ohrajn tefghet I|-offerta taghha
izda b'ittra tat-18 ta’ Gunju 2021 l-awtorita kontraenti gharrfitha illi I-
offerta taghha ma ntlagghetx u ntghazlet, minflok, dik ta’ Princess billi

kienet |-orhos.

L-appellanti ressqet odgezzjoni quddiem il-Bord ta’ Revizjoni kontra
din id-decizjoni tal-awtorita kontraenti b’ittra tat-28 ta’ Gunju 2021 izda
I-bord b’decizjoni tat-12 ta’ Awwissu 2021 |i minnha sar dan l|-appell
ma lagax |-oggezzjoni u kkonferma d-decizjoni tal-awtorita kontraenti.

Ir-ragunijiet li wasslu lill-bord ghal din id-decizjoni gew imfissra hekk:

P . the appellant, in the letter of objection, raised two grievances
against the award of the tender to the preferred bidder Princess
Operations Limited:

»i) doubts were raised whether at the price offered the preferred
bidder could really take into account all the real costs of full insurance
cover as requested in the tender, and ii) the preferred bidder does not
possess the required number of vehicles as requested in the tender.
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»The contracting authority contended that the preferred bidder’s offer
included the necessary licencing and insurance requirements as set in
the tender document and that, at any rate, the contracting authority
would ensure that the preferred bidder will observe his obligations as
submitted in his bid. Regarding the second grievance, the contracting
authority pointed out that the tender document provided a time window
during which a bidder could procure any necessary units not held at
the time of the submission of the tender.

»From the verbal submissions made by appellant’s legal represent-
ative ..., it became clear that, instead of providing proof of his
allegations regarding the insurance offered by the preferred bidder,
appellant wanted the preferred bidder to provide documentation over
and above that requested in the tender document. The tender docu-
ment did not ask for insurance certificates but just for a declaration
that the vehicles would be comprehensively insured. Yet appellant
wanted to have these certificates produced by the preferred bidder.

»lt is useless for the appellant to claim at this stage that the evaluation
committee made a mistake in not asking for these certificates. If the
appellant had any doubts about the insurance certifications as set in
the tender document, he should have asked for remedies before the
closing date of the tender.

»For these reasons this board rejects appellant’'s grievances and
confirms the decision taken by the evaluation committee.

» The deposit paid by the appellant shall not be refunded.«

Davico appellat b’rikors tal-1 ta’ Settembru 2021, li ghalih wiegbu d-
Direttur tal-Kuntratti fid-29 ta’ Settembru 2021, |-awtorita kontraenti fit-

8 ta’ Ottubru 2021, u Princess ukoll fit-8 ta’ Ottubru 2021.

Fir-rikors tal-appell Davico talbet illi I-qorti thassar id-decizjoni tal-Bord

ta’ Revizjoni ghal ragunijiet li fissrithom hekk:

»|l-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i ma harisx kif imiss lejn il-
prin¢ipju stabbilit fl-ispettru tal-kuntratti pubblici anke kif impost mid-
Direttivi rilevanti tal-Unjoni Ewropea, ossija lejn il-kuncett ta’ the Most
Economically Advantageous Tender (‘MEAT’); dan meta gie meqjus i
Princess Operations Limited (dejjem abbazi tal-prezz tal-offerta
mitfugha minnha u in kunsiderazzjoni tar-rekwiziti tat-tender) kienet
offriet the most economically advantageous tender. L-appellanti kienet
u ghadha thoss li hija kienet tissodisfa ir-rekwiziti tal-MEAT bl-offerta li
hija ghamlet.

»ll-punt tat-tluq jibda mir-rekwiziti tat-tender:-

»Dak li jirrigwarda Lot 1:
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»i.  |-ghamla u I-mudell jew it-tip tal-vetturi kellhom ikunu tal-istess
ghamla / mudell jew tip bi specifikazzjoni li dawn il-vetturi kell-
hom ikunu hatchback (ex: Citroen C1 or similar make);

»ii.  il-kategorija tal-vetturi (Segment Euro Car) kellhom ikunu A X 30
Hatchback; u
»iii. li l-istess vetturi kellhom ikunu assigurati b’'mod li huwa “fully

comprehensive (25 years of age and over) including the excess
fee related to insurance claims”.

»Dak li jirrigwarda Lot 2:

»i.  |-ghamla u I-mudell jew it-tip tal-vetturi kellhom ikunu tal-istess
ghamla / mudell jew tip bi specifikazzjoni li dawn il-vetturi kell-
hom ikunu hatchback (ex: Peugeot 208 or similar make);

»ii.  il-kategorija tal-vetturi (Segment Euro Car) kellhom ikunu B X 8
Hatchback; u
»iii. li l-istess vetturi kellhom ikunu assigurati b’'mod li huwa “fully

comprehensive (25 years of age and over) including the excess
fee related to insurance claims”.

»L-appellanta Davico Limited ghamlet |-offerta taghha ghas-sejha
msemmija u mxiet skrupolozament mal-ispecifikazzjonijiet kontenuti fl-
istess sejhiet u aktar min hekk hija offriet servizz ta’ kwalitd gholja
hafna u bi prezz li fih innifsu anke huwa indikattiv li dak offert jissodisfa
r-rekwiziti kollha tas-sejha sudetta. Ghal Lot 1, Davico Limited ghamlet
prospett li jiswa €195,457.50, filwaqt li ghal Lot 2 gie propost |-prezz
ta’ €52,001.55. Min gie rakkomandat rebbieh ghamel prospett ta’
€157,680.00 (ghal Lot 1) u €50,808.00 (ghal Lot 2), eskluz I-VAT.

»ll-principju tal-MEAT

»lssa, jidher li min tefa’ l-irhas offerta monetarja rebah. Hawnhekk
igum il-punt dwar jekk il-bord tal-elevazzjoni [recte, evalwazzjoni], u
anke |-Bord ta’ Revizjoni dwar Kuntratti Pubblic¢i, kellux jixtarr aktar il-
kwalita tas-servizz offrut milli I-prezz reklamant mill-offerenti, skont il-
kuncett tal-MEAT.

»Issa, dwar dan il-principju, il-preambolu tad-Direttiva 2014/24/EU (on
public procurement and repealing Directive 2004/18/EC) tghid illi “To
identify the most economically advantageous tender, the contract
award decision should not be based on non-cost criteria only”*. Dan
ifisser b’mod jew iehor li wiehed ma jistax jixtrarr biss il-prezz illi jigi
reklamat mill-offerenti pero jrid ragonevolment iqabbel dan mal-kwalita
ta’ servizz li |-offerent ikun jixtieq jipprovdi. lkun inutli li wiehed jitfa’
prezz — li jista’ jkun Il-irhas fis-suq — jekk il-kwalita tas-servizz ma tkunx
dik addattabbli u xierqa. B'zieda ma’ dan il-preambolu tal-istess
Direttiva jipprovdi li “... contracting authorities can determine the most
economically advantageous tender and the lowest cost using a life-
cycle costing approach. The notion of life-cycle costing includes all
costs over the life cycle of works, supplies or services™.

1 »Preambolu 92«

2 »Preambolu 96«
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»Dwar dan il-kaz, bhal ma nghad, Princess Operations Limited issotto-
mettiet l-irhas offerta, u giet rakkomandata bhala rebbieha, ghas-
sempli¢i raguni li din issottomettiet I-irhas offerta. Meta wiehed jixtarr
il-prezzijiet li gieghda tipproponi Princess Operations Limited mar-
rekwiziti tat-tender johrog ¢ar li I-kwalita fis-servizz li tendenzjalment
sejjer ikun provdut min Princess Operations Limited mhux sejjer ikun
wiehed ta’ kwalita — ghal ingas skont il-kuncett tal-MEAT. Dwar dan I-
istess Direttiva tipprovdi illi “Tenders that appear abnormaliy low in
relation to the works, supplies or services might be based on
technically, economically or legally unsound assumptions or practices.
Where the tenderer cannot provide a sufficient explanation, the
contracting authority should be entitled to reject the tender™.

»Fl-istadju quddiem il-Bord ta’ Revizjoni dwar il-Kuntratti Pubbli¢i, I-
appellanti ittentat tipproduci bhala xhud rapprezentant ta’ Princess
Operations Limited sabiex jixhed fuq il-kwalita ta’ servizz li din I-
appellata kienet offriet li toffri. Davico Limited (li hija kumpannija li ghal
zmien twil messet ma’ kiri ta’ vetturi u dak li jirrigwardja dan it-tip ta’
negozju) umilment thoss li bil-prezzijiet illi offriet Princess Operations
Limited gatt ma jistghu ikunu ta’ kwalita u/jew li ikopru ir-“real costs of
full insurance cover as requested in the tender”. Perd gara li l-appell-
anti Davico Limited ma thallietx tipproduci tali u allura gatt ma seta’ jigi
mixtarr din it-tip ta’ kwalitd fis-servizz reklamat skont il-kuncett tal-
MEAT.

»Min-naha |-ohra |-Awtoritd ghat-Trasport f'Malta ikkuntradixxiet |-
oggezzjoni billi galet Ii jekk ikun hemm xi ksur ta’ kuntratt min ikun
reban it-tender jithehha minnufih. Naturalment, l-appellanti ma tagbilx
ma’ dan l-argument, ghas-sempli¢i raguni li, jekk ghandu jinghata
tender, it-testijiet dwar il-kwalita tas-servizz reklamat ghandu — gusta-
ment — jigi mixtarr minn gqabel u mhux wara, u ghandu jigi mixtarr ukoll
minn nies li jkunu esperjenzati fl-ogsma ta’ dak li jkun jirrikjedi t-
tender.«

Essenzjalment, ghalkemm tipprova tinheba wara c¢erta verbozita, I-
argument tal-appellanti huwa biss illi, bil-prezz Ii offriet, Princess ma
tkunx tista’ tkopri I-ispejjez tal-kuntratt, specifikament il-premia tal-
assikurazzjoni li trid is-sejha ghal offerti. Din izda hija biss allegazzjoni
li ma hija msahha b’ebda element ta’ prova. L-anqas li setghet
taghmel Davico kien li tressaq provi dwar ir-rati kummercjali tal-premia
tal-assikurazzjoni, izda lanqas dik il-prova ma ressget. Minflok,
ippretendiet illi Princess tressaq xiehda tal-poloz tal-assikurazzjoni. II-

kondizzjonijiet tas-sejha jridu biss illi I-vetturi, meta jigu konsenjati lill-

»Preambolu 103«
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10.

11.

12.

awtorita kontraenti, ikunu assikurati, u mhux ukoll illi mal-offerta |-
oblatur jipprezenta kopja tal-poloz. L-appellanti ma tistax tippretendi li
fug oblaturi ohra jigu imposti kondizzjonijiet li ma johorgux mid-

dokument tas-sejha.

Barra minn hekk, kif tghid il-kondizzjoni 18.1 tas-sejha®, il-kuntrattur
maghzul ikollu tnax-il gimgha wara |i jigi ffirmat il-kuntratt biex
jikkonsenja I-vetturi lill-awtorita kontraenti u ghalhekk ma huwiex
mehtieg li I-oblatur ikollu ga fidejh il-vetturi u |-poloz tal-assikurazzjoni

taghhom meta jitfa’ I-offerta.

Mhux biss l-appellanti ma ressqget ebda prova ta’ dak li gieghda
tallega, izda wkoll fl-aghar ipotesi, jekk tassew il-prezz ta’ Princess ma
jkoprix l-ispejjez tal-assikurazzjoni jew spejjez ohra, li jista’ jigri hu li
meta tigi biex twettaq il-kuntratt issib li ma tistax twettqu jekk mhux
b’telf, izda dan ma jnaqqgas xejn mill-obbligazzjoni taghha li toqghod
ghall-pattijiet tal-kuntratt, fosthom dak li I-vetturi jkunu assikurati, u I-
awtorita kontraenti jkollha dritt jew tinsisti fuq hekk jew inkella li ssarraf
il-performance guarantee li I-kuntrattur maghzul hu obbligat li jaghti

meta jiffirma I-kuntratt.

ll-gorti ghalhekk tichad I-appell.

L-ispejjez kollha tal-appell thallashom Davico. U billi hija tal-fehma illi

[-appell huwa fieragh, il-qorti wara li rat l-art. 223(4) tal-Kodi¢i ta’

Para. 3, supra.
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Organizzazzjoni u Pro¢edura Civili tikkundanna lill-appellanti thallas |-

ispejjez ghal darbtejn.

Mark Chetcuti Giannino Caruana Demajo Anthony Ellul
President Imhallef Imhallef

Deputat Registratur
ar
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