IL-QORTI TAL-APPELL KRIMINALI

Onor. Imhallef Dr. Aaron M. Bugeja M.A. (Law), LL.D. (melit)

[llum 11 ta’ Jannar 2022

Appell numru 161/2021

[I-Pulizija
VS.
Silvio GALEA

[I-Qorti rat is-segwenti :

A. L-IMPUTAZZJONIJIET

1. Dan huwa appell minn sentenza moghtija mill-Qorti tal-Magistrati
(Malta) nhar il-31 ta’ Mejju 2021 fil-konfront ta’ Silvio GALEA
(detentur tal-karta tal-identita’ bin-numru 166476M) li gie mixli talli
b’diversi atti maghmulin minnu, ukoll jekk fi Zzminijiet differenti u li
jiksru I-istess disposizzjoni tal-Ligi u jkunu gew maghmula
b’rizoluzzjoni wahda, bejn Marzu 2018 u Gunju 2018 meta hekk
ordnat minn xi Qorti jew marbut b’kuntratt naqgas milli jaghti il
Amanda Etraplsi s-somma hekk iffissata minn dik il-Qorti jew
stipulata bil-kuntratt bhala manteniment ghaliha u/jew ghall-ulied fi
zmien hmistax -il jum minn dak -il jum li fih, skont |-ordni jew dak il-
kuntratt ikollha tithallas is-somma.
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. IS-SENTENZA APPELLATA

. Permezz tas-sentenza aktar ‘il fug imsemmija, il-Qorti tal-Magistrati
(Malta) bhala Qorti ta’ Gudikatura Kriminali, sabet lill-appellant
GALEA hati tal-imputazzjoni migjuba fil-konfront tieghu wu
kkundannatu ghal xaharejn prigunerija.

. L-APPELL INTERPOST

. Illi I-appellant GALEA appella minn din is-sentenza fejn talab lil Qorti
sabiex timmodifika is-sentenza appellata billi thassarha u tillibera lill-
appellant mill-imputazzjoni dedotta kontra tieghu u dan stante i I-
piena erogata kienet sproporzjonata mal-fatt li tieghu l-appellant giet
misjub hati.

. IL-KONSIDERAZZJONUIET TA’ DIN IL-QORTI

. llli gabel xejn, minkejja dak misjub fl-Att | tal-2018, din il-Qorti ma
tistax ma tosservax li fdan il-kaz ghalkemm I-aggravji kienu
jikkon¢entraw fuq il-piena inflitta, it-talba, fl-essenza taghha,
ghalkemm imfasla madwar it-terminu “timmodifika” fil-verita kienet
wahda ghat-thassir tas-sentenza kollha kemm hi aktar milli bidla fil-
piena inflitta. Din il-Qorti tissollecita ftit izjed attenzjoni fl-abozzar ta’
rikorsi tal-appell biex jirriflettu ezattament dak li r-rikorrent ikun ged
jitlob.

. Kwantu ghall-piena inflitta mill-Qorti tal-Magistrati, huwa principju
ormai stabbilt i fmaterja ta’ appell minn piena, sabiex Qorti tal-
Appell Kriminali tibdel il-piena li tkun erogat I-ewwel Qorti, dan
taghmlu biss fl-eventwalita’ li jirrizultalha li tali piena tkun zbaljata fil-
prinCipju jew manifestament ec¢essiva. Hekk gie mistqarr mill-Qorti
tal-Appell Kriminali (Superjuri) fil-kawza fl-ismijiet The Republic of
Malta vs. Kandemir Meryem Nilgum and Kucuk Melek deciza
nhar il-25 t' Awissu 2005:

It is clear that the first Court took into account all the mitigating as well as

the aggravating circumstances of the case, and therefore the punishment
awarded is neither wrong in principle nor manifestly excessive, even when
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taking into account the second and third grounds of appeal of appellant
Melek. As is stated in Blackstone’s Criminal Practice 2004 (supra):

“The phrase ‘wrong in principle or manifestly excessive’ has traditionally
been accepted as encapsulating the Court of Appeal’s general approach. It
conveys the idea that the Court of Appeal will not interfere merely because
the Crown Court sentence is above that which their lordships as individuals
would have imposed. The appellant must be able to show that the way he
was dealt with was outside the broad range of penalties or other
dispositions appropriate to the case. Thus in Nuttall (1908) 1 Cr App R 180,
Channell J said, ‘This court will...be reluctant to interfere with sentences
which do not seem to it to be wrong in principle, though they may appear
heavy to individual judges’ (emphasis added). Similarly, in Gumbs (1926)
19 Cr App R 74, Lord Hewart CJ stated: ‘...that this court never interferes
with the discretion of the court below merely on the ground that this court
might have passed a somewhat different sentence; for this court to revise
a sentence there must be some error in principle.” Both Channell J in Nuttall
and Lord Hewart CJ in Gumbs use the phrase ‘wrong in principle’. In more
recent cases too numerous to mention, the Court of Appeal has used (either
additionally or alternatively to ‘wrong in principle’) words to the effect that
the sentence was ‘excessive’ or ‘manifestly excessive’. This does not,
however, cast any doubt on Channell J’s dictum that a sentence will not be
reduced merely because it was on the severe side — an appeal will succeed
only if the sentence was excessive in the sense of being outside the
appropriate range for the offence and offender in question, as opposed to
being merely more than the Court of Appeal itself would have passed.”.

This is also the position that has been consistently taken by this Court, both
in its superior as well as in its inferior jurisdiction.

6. Mill-banda I-ohra din il-Qorti trid taghmel I-evalwazzjoni taghha dwar
jekk il-Qorti tal-Magistrati (Malta) applikatx piena li kienet
manifestament ec¢cessiva meta wiehed jiehu kont ukoll tal-aspetti
retributtivi u preventivi tas-sentenza emessa minnha. Kif intgal aktar
iI-fuq fl-appell Kandemir u li gie wkoll imbaghad ribadit fl-appell
superjuri Ir-Repubblika ta’ Malta vs. Marco Zarb, dec¢iza nhar il-15
ta’ Dicembru 2005, din il-Qorti bhala Qorti ta’ appell ma tiddisturbax
is-sentenza moghtija mill-Qorti tal-ewwel istanza sempliciment
ghaliex kienet tippreskrivi piena li kienet ghola minn dik li din il-Qorti
kif komposta kienet kieku taghti kieku kienet hi li geghda teroga I-
piena. Biex |-appell jirnexxi, kien mehtieg li [-appellant juri li I-piena
moghtija mill-Qorti tal-Magistrati kienet tohrog barra mill-parametri
tal-piena jew mizuri applikabbli ghall-kaz. Din il-Qorti ma tinterferix
ma pieni li ma jkunux jidhru li huma zbaljati fil-prinCipju, ghalkemm
ikunu jidhru li huma pieni horox ghal xi Gudikanti.

7. Biex piena moghtija minn Qorti tal-Ewwel Istanza tkun tista’ tigi
mibdula jrid jigi pruvat li kien hemm xi Zzball fil-prinCipju wara I-
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emanazzjoni ta’ dik il-piena. I[lI-Qorti tal-Appell Kriminali fl-Ingilterra
zviluppat ukoll il-kuncett ta’ sindakabilita tal-piena tal-Qorti tal-Ewwel
Istanza fil-kaz li din tkun eécessiva jew manifestament e¢cessiva.
Biss dan ma jfissirx li sempli¢éiment ghax sentenza tkun tidher li hija
fug in-naha aktar severa din tkun tissodisfa dan it-test tal-eccessivita
jew eccessivita manifesta. Anzi dik il-Qorti ttenni li appell fuq tali
piena jkun jista’ jigi milqugh jekk jirrizulta li s-sentenza tkun barra I-
parametri tal-piena li tkun applikabbli ghall-offiza in kwistjoni u ghac-
cirkostanzi tal-hati u mhux ghaliex tkun piena li tkun ghola minn dik
li kieku [-Qorti tal-Appell kienet teroga ghall-kaz in kwistjoni.

8. Dawn il-principji gew ukoll imhadnin minn din il-Qorti, kollegjalment
komposta fis-sentenza Ir-Repubblika ta’ Malta vs Carmen Butler
et deciza nhar is-26 ta’ Frar 2009 fejn gie mistqarr ukoll is-segwenti:

8. Fil-verita’, dawn il-principji huma rifless tal-principju l-iehor li meta jkun
hemm sentenza li tigi appellata mill-hati, il-Qorti tal-Appell Kriminali, bhala
regola, ma tiddisturbax il-piena erogata mill-ewwel gorti sakemm dik il-
piena ma tkunx manifestament sproporzjonata jew sakemm ma jirrizultax li
[-ewwel gorti tkun nagset milli taghti importanza lil xi aspett partikolari tal-
kaz (u anke, possibilment, lil xi cirkostanza sussegwenti ghas-sentenza ta’
I-ewwel gorti) li kien jincidi b’mod partikolari fuq il- piena. S’intendi, kif diga’
nghad, “sentencing is an art rather than a science” u wiehed ma jistax
jippretendi xi precizjoni matematika jew identita’ perfetta fit-tgabbil tal- fatti
ta’ kaz ma’ iehor jew tal-piena erogata fkaz ma’ dik erogata f'’kaz iehor.

9. ll-gurisprudenza prevalenti f'dan il-kuntest, tghallem li meta Qorti tigi
biex teroga piena trid tiehu kont tac-cirkostanzi kollha li jsawru I-kaz,
jigifieri dawk tal-vitmi, |-interessi tal-komunita kollha kemm hi, kif
ukoll dawk tal-hati. F’dan is-sens, kemm il-gurisprudenza lokali kif

Qorti tal-Appell Kriminali trid tistharreg appell fuq il-piena inflitta

kemm billi tgis i¢-Cirkostanzi kollha prevalenti li 1-Qorti tal-Ewwel
Istanza setghet kienet f'gaghda li tara, kif ukoll, skont kif imsemmi
fis-sentenza Butler tqgis anke, possibilment, lil xi c¢irkostanza

sussegwenti ghas-sentenza ta’ I-ewwel qorti.

10. llli dan ir-reat jinsab fTagsima Tlieta tal-Kodic¢i Kriminali, taht
is-sub-titolu  numru  wiehed fdik is-sezzjoni i titratta |-
kontravenzjonijiet li huma ta’ ordni pubbliku, u |-piena relattiva hija,
skont I-Artikolu 7(2) tal-imsemmi Kodici :

a) ld-detenzjoni,
b) L-ammenda,
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c) I¢-¢anfira jew it-twiddiba.

11. |zda galadarba I-Qorti kkunsidrat li fdan il-kaz id-diversi
infrazzjonijiet gew marbuta ma xulxin bil-kwalifika tar-reat kontinwat
u b’hekk dik il-Qorti setghet tawmenta |-piena bi grad jew tnejn,
jirrizulta li I-piena imposta minn dik il-Qorti kienet fil-parametri u ma
kienetx eccessiva.

12. Biss jirrizulta li fil-mori tal-appell kien hemm bdil fi¢-Cirkostanzi
ta’ bejn il-partijiet, billi I-appellant hallas ghal kollox [-ammonti kollha
dovuti minnu fmanteniment in konnessjoni ma dan il-kaz. Dan gie
konfermat mill-parte civile. Dan bla dubju huwa pass pozittiv li juri li
l-appellant, anke jekk tardivament, spic¢¢a biex wettaq dak li kien
ordnat mill-Qorti li jaghmel. Irid issa jzommha fmohhu li skont
gurisprudenza kostanti l-ordnijiet tal-Qrati jridu jiQu osservati
skrupolozament u mhux ammessi u permessi tentennamenti fit-
twettieq tal-ordnijiet taghhom. Mill-banda |-ohra tali hlas tardiv jista’
jittiehed in konsiderazzjoni minn din il-Qorti fl-erogazzjoni tal-piena
taghha.

Decide

Ghaldagstant, ghar-ragunijiet premessi, il-Qorti geghda tilga’ |-appell
maghmul minn Silvio GALEA in parti u tirriforma s-sentenza appellata
billi filwaqt Ii tikkonfermaha fejn sabitu hati tal-imputazzjoni migjuba
kontra tieghu, mill-banda |-ohra thassar dik il-parti tas-sentenza fejn I-
appellant gie kundannat ghal xahrejn prigunerija u minflok, fic-
cirkostanzi prevalenti u rizultanti, din il-Qorti tqgis li jissussistu ¢-
¢irkostanzi msemmija fl-Artikolu 22 tal-Kapitolu 446 tal-Ligijiet ta’ Malta
biex b’hekk il-Qorti tillibera lil hati bil-kundizzjoni li ma jaghmilx reat
iehor fi zmien sena millum.

lI-Qorti tiddikjara li ai termini tal-Artikolu 22(3) tal-Kapitolu 446 tal-Ligijiet
ta’ Malta, qabel ma emanat tali ordni, hija fissret lill-hati bi kliem car,
sempli¢i u li jinftiehem ser li jekk huwa jaghmel reat iehor matul il-
perjodu ta’ liberazzjoni kondizzjonata, huwa jkun jista’ jinghata
sentenza ghar-reat originali.

Aaron M. Bugeja,
Imhallef
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