IL-QORTI TAL-APPELL KRIMINALI

Onor. Imhallef Dr. Aaron M. Bugeja M.A. (Law), LL.D. (melit)

lllum 16 ta’ Dicembru 2021

Appell numru 191/2020

[I-Pulizija
VS.
Johann AZZOPARDI

[I-Qorti rat is-segwenti :

A. L-IMPUTAZZJONIJIET

1. Dan huwa appell minn sentenza moghtija mill-Qorti tal-Magistrati
(Malta) nhar il-5 t'Ottubru 2020 fil-konfront ta’ Johann AZZOPARDI
(detentur tal-karta tal-identita’ bin-numru 106880M) i gie mixli talli fil-
Gzejjer Maltin b’diversi atti maghmulin minnu, ukoll jekk fi Zminijiet
differenti u I jiksru I-istess disposizzjoni tal-Ligi u jkunu gew
maghmula b’rizoluzzjoni wahda, bejn is-26 t'‘Awissu 2019 u |-20 ta’
Novembru 2019 meta hekk ordnat minn xi Qorti jew marbut
b’kuntratt naqas milli jaghti lil Abigail Cassar Fiorini s-somma hekk
iffissata minn dik il-Qorti jew stipulata bil-kuntratt bhala manteniment
ghaliha u/jew ghall-ulied fi zmien hmistax -il jum minn dak -il jum i
fih, skont I-ordni jew dak il-kuntratt ikollha tithallas is-somma.

B. IS-SENTENZA APPELLATA

2. Permezz tas-sentenza aktar ‘il fug imsemmija, il-Qorti tal-Magistrati
(Malta) bhala Qorti ta’ Gudikatura Kriminali, sabet lill-appellant
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AZZOPARDI hati tal-imputazzjoni migjuba fil-konfront tieghu u
kkundannatu ghal xaharejn prigunerija.

C. L-APPELL INTERPOST

3. llli I-appellant AZZOPARDI appella minn din is-sentenza fejn talab lil
Qorti sabiex tirriforma s-sentenza appellata fil-parti tal-piena billi
minflok tinfliggi piena aktar ekwa u gusta ghall-kaz u dan stante i I-
Qorti tal-Magistrati (Malta) ma haditx in konsiderazzjoni |-fatt li |-
appellant kien irregistra ammissjoni bikrija u ma heliex il-hin prezzjuz
tal-Qorti.

D. IL-KONSIDERAZZJONIJIET TA’ DIN IL-QORTI

Ikkunsidrat

4. llli Abigail Cassar Fiorini irraportat gewwa |-Ghassa ta’ Haz-Zabbar
li missier iz-zewgt ulied taghhom ¢joe Johann AZZOPARDI nagas
milli jhallas il-manteniment dovut lilha bejn is-26 t'Awissu 2019 u I-
20 ta’ Novembru 2019 meta hekk ordnat b'digriet tal-Qorti Civili
numru 362 tal-2014 datat 20 ta’ Novembru 2014 mahrug mill-
Imhallef Abigail Lofaro.

Ikkunsidrat

5. llli a fol 18 tal-atti jirrizulta li I-appellant irregistra ammissjoni ghall-
imputazzjoni migjuba kontrih u huwa tenna din I-ammissjoni anke
wara li inghata zmien bizzejjed biex jerga jahsibha.

6. Fis-sentenza taghha [-Qorti tal-Magistrati (Malta) semmiet i I-
appellant kien ammetta l-imputazzjoni migjuba kontrih u sabitu hati
fis-sensi tal-artikoli 7, 8, 18, 31(g) u 338(z) tal-Kodic¢i Kriminali.

Ikkunsidat

7. L-aggravju huwa dak relattiv ghall-piena inflitta mill-Qorti tal-

Magistrati (Malta) in kwantu |-appellant jikkontendi li din il-piena

kienet gravuz meta mehuda fil-kuntest tammissjoni bikrija. F'appelli
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ta’ dan il-generu, il-Qurisprudenza Maltija hija ¢ara kristall. Fis-
sentenza moghtija mill-Qorti tal-Appell Kriminali, kollegjalment
komposta, fl-ismijiet Ir-Repubblika ta’ Malta vs. Serag F. H. Ben
Abid deciza nhar |-4 ta’ Dicembru 2003, intqal is-segwenti:

Issa fit-termini tal-gurisprudenza ormai kostanti tal-Qrati taghna, meta jkun
hemm ammissjoni huwa xi ftit jew wisq odjuz appell minn piena sakemm
din tirrientra fil-limiti li tipprefiggi I-ligi. Dan huwa hekk peress illi min
jammetti jkun gieghed jassumi r-responsabilita’ tad-decizjoni li jkun ha u
jirrimetti ruhu ghal kull decizjoni dwar piena li I-Qorti tkun tista’ tasal ghaliha.
Naturalment dan ma ffissirx li din il-Qorti u Qrati ohra ta' appell ma jidhlux
f'ezami akkurat tac-cirkostanzi kollha biex jaraw jekk il-piena nflitta kenitx
eccessiva jew le. Mhuwiex normali pero’, li tigi disturbata d-diskrezzjoni ta'
[-ewwel Qorti jekk il-piena nflitta tkun tidhol fil-parametri tal-ligi u ma jkun
hemm xejn x’jindika li kellha tkun ingas minn dik li tkun inghatat.

. In kwantu ghall-piena inflitta mill-Qorti tal-Magistrati, huwa principju
ormai stabbilt i fmaterja ta’ appell minn piena, sabiex Qorti tal-
Appell tibdel il-piena li tkun erogat I-ewwel Qorti, dan taghmlu biss fl-
eventwalita’ li jirrizultalha li tali piena tkun zbaljata fil-prin¢ipju jew
manifestament ec¢cessiva. Hekk gie mistqarr mill-Qorti tal-Appell
Kriminali (Superjuri) fil-kawza fl-ismijiet The Republic of Malta vs.
Kandemir Meryem Nilgum and Kucuk Melek deciza nhar il-25
t' Awissu 2005:

It is clear that the first Court took into account all the mitigating as well as
the aggravating circumstances of the case, and therefore the punishment
awarded is neither wrong in principle nor manifestly excessive, even when
taking into account the second and third grounds of appeal of appellant
Melek. As is stated in Blackstone’s Criminal Practice 2004 (supra):

“The phrase ‘wrong in principle or manifestly excessive’ has traditionally
been accepted as encapsulating the Court of Appeal’s general approach. It
conveys the idea that the Court of Appeal will not interfere merely because
the Crown Court sentence is above that which their lordships as individuals
would have imposed. The appellant must be able to show that the way he
was dealt with was outside the broad range of penalties or other
dispositions appropriate to the case. Thus in Nuttall (1908) 1 Cr App R 180,
Channell J said, ‘This court will...be reluctant to interfere with sentences
which do not seem to it to be wrong in principle, though they may appear
heavy to individual judges’ (emphasis added). Similarly, in Gumbs (1926)
19 Cr App R 74, Lord Hewart CJ stated: ‘...that this court never interferes
with the discretion of the court below merely on the ground that this court
might have passed a somewhat different sentence; for this court to revise
a sentence there must be some error in principle.” Both Channell J in Nuttall
and Lord Hewart CJ in Gumbs use the phrase ‘wrong in principle’. In more
recent cases too numerous to mention, the Court of Appeal has used (either
additionally or alternatively to ‘wrong in principle’) words to the effect that
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the sentence was ‘excessive’ or ‘manifestly excessive’. This does not,
however, cast any doubt on Channell J’'s dictum that a sentence will not be
reduced merely because it was on the severe side — an appeal will succeed
only if the sentence was excessive in the sense of being outside the
appropriate range for the offence and offender in question, as opposed to
being merely more than the Court of Appeal itself would have passed.”.

This is also the position that has been consistently taken by this Court, both
in its superior as well as in its inferior jurisdiction.

9. Mill-banda I-ohra din il-Qorti trid taghmel I-evalwazzjoni taghha dwar
jekk il-Qorti tal-Magistrati (Malta) applikatx piena i kienet
manifestament eé¢cessiva meta wiehed jiehu kont ukoll tal-aspetti
retributtivi u preventivi tas-sentenza emessa minnha. Kif intgal aktar
iI-fug fl-appell Kandemir u li gie wkoll imbaghad ribadit fl-appell
superjuri Ir-Repubblika ta’ Malta vs. Marco Zarb, deciza nhar il-15
ta’ Dicembru 2005, din il-Qorti bhala Qorti ta’ appell ma tiddisturbax
Is-sentenza moghtija mill-Qorti tal-ewwel istanza sempli¢iment
ghaliex kienet tippreskrivi piena li kienet ghola minn dik li din il-Qorti
kif komposta kienet kieku taghti kieku kienet hi li geghda teroga I-
piena. Biex |-appell jirnexxi, kien mehtied li [-appellant juri li I-piena
moghtija mill-Qorti tal-Magistrati kienet tohrog barra mill-parametri
tal-piena jew mizuri applikabbli ghall-kaz. Din il-Qorti ma tinterferix
ma pieni li ma jkunux jidhru li huma zbaljati fil-princCipju, ghalkemm
ikunu jidhru li huma pieni horox ghal xi Gudikanti.

10. Biex piena moghtija minn Qorti tal-Ewwel Istanza tkun tista’ tigi
mibdula jrid jigi pruvat li kien hemm xi Zball fil-prin€ipju wara I-
emanazzjoni ta’ dik il-piena. IlI-Qorti tal-Appell Kriminali fl-Ingilterra
zviluppat ukoll il-kuncett ta’ sindakabilita tal-piena tal-Qorti tal-Ewwel
Istanza fil-kaz li din tkun ecc¢essiva jew manifestament eccessiva.
Biss dan ma jfissirx li sempli¢ciment ghax sentenza tkun tidher Ii hija
fuqg in-naha aktar severa din tkun tissodisfa dan it-test tal-eccessivita
jew eccessivita manifesta. Anzi dik il-Qorti ttenni li appell fuq tali
piena jkun jista’ jigi milqugh jekk jirrizulta li s-sentenza tkun barra I-
parametri tal-piena li tkun applikabbli ghall-offiza in kwistjoni u ghac-
cirkostanzi tal-hati u mhux ghaliex tkun piena li tkun ghola minn dik
li kieku I-Qorti tal-Appell kienet teroga ghall-kaz in kwistjoni.

11. Dawn il-prinCipji gew ukoll imhadnin minn din il-Qorti,
kollegjalment komposta fis-sentenza Ir-Repubblika ta’ Malta vs
Carmen Butler et deciza nhar is-26 ta’ Frar 2009 fejn gie mistqarr
ukoll is-segwenti:
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8. Fil-verita’, dawn il-principji huma rifless tal-principju I-iehor li meta jkun
hemm sentenza li tigi appellata mill-hati, il-Qorti tal-Appell Kriminali, bhala
regola, ma tiddisturbax il-piena erogata mill-ewwel gorti sakemm dik il-
piena ma tkunx manifestament sproporzjonata jew sakemm ma jirrizultax i
[-ewwel gorti tkun nagset milli taghti importanza lil xi aspett partikolari tal-
kaz (u anke, possibilment, lil xi cirkostanza sussegwenti ghas-sentenza ta’
I-ewwel gorti) li kien jincidi b’mod partikolari fuq il- piena. S’intendi, kif diga’
nghad, “sentencing is an art rather than a science” u wiehed ma jistax
jippretendi xi precizjoni matematika jew identita’ perfetta fit-tqabbil tal- fatti
ta’ kaz ma’ iehor jew tal-piena erogata f’kaz ma’ dik erogata f’kaz iehor.

12. [I-gurisprudenza prevalenti f'dan il-kuntest, tghallem |i meta
Qorti tigi biex teroga piena trid tiehu kont tac-Cirkostanzi kollha li
jsawru I-kaz, jigifieri dawk tal-vitmi, |-interessi tal-komunita kollha
kemm hi, kif ukoll dawk tal-hati. F’dan is-sens, kemm il-
revizjoni imholli lilha, il-Qorti tal-Appell Kriminali trid tistharreg appell
fuq il-piena inflitta kemm billi tqis i¢-Cirkostanzi kollha prevalenti li |-
Qorti tal-Ewwel Istanza setghet kienet f'qaghda li tara, kif ukoll, skont
kif imsemmi fis-sentenza Butler tgis anke, possibilment, lil xi
cirkostanza sussegwenti ghas-sentenza ta’ I-ewwel qorti.

13. L-ammissjoni bikrija tista’ twassal ghal tnaqqis fil-piena. Din
hija I-posizzjoni adottata mill-gurisprudenza Maltija. ll-posizzjoni fir-
Renju Unit hija izjed formalizzata. Fil-pubblikazzjoni Reduction in
Sentence for a Guilty Plea Definitive Guideline mahrug mis-
Sentencing Council fl-2017,! b’riferenza ghall-izjed siltiet rilevanti
ghall-fini tal-pro¢eduri odjerni, jinghad is-segwenti :

Section 144 of the Criminal Justice Act 2003 provides:

(1) In determining what sentence to pass on an offender who has pleaded
guilty to an offencel in proceedings before that court or another court, a
court must take into account:

(a) the stage in the proceedings for the offence at which the offender
indicated his intention to plead guilty, and

(b) the circumstances in which this indication was given.

B. KEY PRINCIPLES

1 https://www.sentencingcouncil.org.uk/wp-content/uploads/Reduction-in-Sentence-for-Guilty-Plea-
definitive-quideline-SC-Web.pdf (a¢¢essat fl-24 ta’ Novembru 2021). Jinghad minghajr tlaglieq li dawn
il-gwidi ma jifformawx stat fil-urisdizzjoni Maltija; izda ladarba I-ligi procedurali Maltija hija ispirata minn
dik fil-gurisdizzjonijiet tar-Renju Unit, ghall-fini t'interpretazzjoni u elu¢idazzjoni tal-principji legali hemm
kontenuti, din il-Qorti tqis li jkun ta’ benefi¢c¢ju li tara kif dawk il-gurisdizzjonijiet partikolari jitrattaw
sitwazzjonijiet simili.
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The purpose of this guideline is to encourage those who are going to plead
guilty to do so as early in the court process as possible. Nothing in the
guideline should be used to put pressure on a defendant to plead guilty.

Although a guilty person is entitled not to admit the offence and to put the
prosecution to proof of its case, an acceptance of guilt:

a) normally reduces the impact of the crime upon victims;

b) saves victims and witnesses from having to testify; and

c) is in the public interest in that it saves public time and money on
investigations and trials.

A guilty plea produces greater benefits the earlier the plea is indicated. In
order to maximise the above benefits and to provide an incentive to those
who are guilty to indicate a guilty plea as early as possible, this guideline
makes a clear distinction between a reduction in the sentence available at
the first stage of the proceedings and a reduction in the sentence available
at a later stage of the proceedings. The purpose of reducing the sentence
for a guilty plea is to yield the benefits described above.

The guilty plea should be considered by the court to be independent of the
offender’s personal mitigation.

* Factors such as admissions at interview, co-operation with the
investigation and demonstrations of remorse should not be taken into
account in determining the level of reduction. Rather, they should be
considered separately and prior to any guilty plea reduction, as potential
mitigating factors.

» The benefits apply regardless of the strength of the evidence against an
offender. The strength of the evidence should not be taken into account
when determining the level of reduction.

» The guideline applies only to the punitive elements of the sentence and
has no impact on ancillary orders including orders of disqualification from
driving.

D. DETERMINING THE LEVEL OF REDUCTION

The maximum level of reduction in sentence for a guilty plea is one-third
D1. Plea indicated at the first stage of the proceedings

Where a guilty plea is indicated at the first stage of proceedings a reduction
of one-third should be made (subject to the exceptions in section F). The

first stage will normally be the first hearing at which a plea or indication of
plea is sought and recorded by the court.

E. APPLYING THE REDUCTION

E1l. Imposing one type of sentence rather than another
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The reduction in sentence for a guilty plea can be taken into account by
imposing one type of sentence rather than another; for example:

* by reducing a custodial sentence to a community sentence, or

* by reducing a community sentence to a fine.

Where a court has imposed one sentence rather than another to reflect the
guilty plea there should normally be no further reduction on account of the
guilty plea. Where, however, the less severe type of sentence is justified by
other factors, the appropriate reduction for the plea should be applied in the
normal way.

14. [lli r-reat kontesta f'dan il-kaz jinsab f'Tagsima Tlieta tal-Kodi¢i
Kriminali, taht is-sub-titolu numru wiehed f'dik is-sezzjoni li titratta |-
kontravenzjonijiet li huma ta’ ordni pubbliku, u I-piena relattiva hija,
skont I-Artikolu 7(2) tal-imsemmi Kodici :

a) ld-detenzjoni,
b) L-ammenda,
c) I¢-¢anfira jew it-twiddiba.

15. |zda galadarba I-Qorti kkunsidrat |i fdan il-kaz id-diversi
infrazzjonijiet gew marbuta ma xulxin bil-kwalifika tar-reat kontinwat
u b’hekk dik il-Qorti setghet tawmenta I|-piena bi grad jew tnejn, fis-
sensi tal-artikolu 31(1)(g) tal-Kodi¢i Kriminali din il-piena tal-
kontravvenzjonijiet tista’ tizdied ghal dik tal-multa jew tal-prigunerija
ghal zmien ta’ mhux izjed minn tliet xhur. B’hekk b’zieda ta’ grad
wiehed, il-Qorti tal-Magistrati (Malta) inghatat id-dritt tal-ghazla bejn
I-imposizzjoni tal-multa jew tal-prigunerija ghal zmien ta’ mhux izjed
minn tliet xhur. Dik il-Qorti kellha wkoll, bis-sahha tal-artikolu 18 tal-
Kodi¢i Kriminali id-diskrezzjoni li taghzel li zzid il-piena b’zewg gradi,
biex b’hekk titla skala ohra fl-iskaluna tal-pieni msemmija fl-artikolu
31(1)(b) b’mod li t-terminu ta’ prigunerija jizdied ghal faxxa li tvarja
bejn ix-xaharejn u s-sitt xhur prigunerija.

16. Ghalkemm il-Qorti tal-Magistrati (Malta) ma specifikatx Kkif
kienet geghda tezercita d-diskrezzjoni taghha, meta hija ghazlet li
timponi piena ta’ xahrejn prigunerija hija kienet geghda jew izzid il-
piena bi grad filwaqt li taghzel il-kors tal-prigunerija li fil-massimu
taghha setghet titla’ sa tliet xhur. B’hekk dik il-Qorti kienet fil-
parametri tal-Ligi nonche titgies |i tkun nagset terz mill-massimu
erogabbli f'dik il-faxxa in kwantu tkun imponiet il-massimu ta’ tliet
xhur prigunerija nieges terz (xahar) bir-rizultat ta’ xaharejn
prigunerija. Mill-banda I-ohra tista titgies ukoll li imponiet il-piena
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ordinarja b’'zieda ta’ zewg gradi izda ghazlet li timponi |-piena fit-tieni
grad fil-minimum taghha — ossija x-xaharejn prigunerija. lddur fejn
iddur, il-piena kienet fil-parametri tal-Ligi u kienet kwalitattivament u
kwantitattivament korretta.

17. Biss jirrizulta wkoll li fil-mori tal-appell kien hemm bdil fi¢-
cirkostanzi ta’ bejn il-partijiet, billi I-appellant hallas ghal kollox I-
ammonti kollha dovuti minnu fmanteniment in konnessjoni ma dan
il-kaz. Dan huwa pass pozittiv li juri li l-appellant, anke jekk
tardivament, spic¢¢a biex wettaqg dak li kien ordnat mill-Qorti |i
jaghmel. lIrid issa jzommha fmohhu li skont gurisprudenza kostanti
l-ordnijiet tal-Qrati jridu jigu osservati skrupolozament u mhux
ammessi u permessi tentennamenti fit-twettieq tal-ordnijiet taghhom.
Mill-banda |-ohra tali hlas tardiv jista’ jittiehed in konsiderazzjoni
minn din il-Qorti fl-erogazzjoni tal-piena taghha.

Decide

Ghaldagstant, ghar-ragunijiet premessi, il-Qorti geghda tilga’ |-appell
maghmul minn Johann AZZOPARDI in parti u tirriforma s-sentenza
appellata billi filwaqt li tikkonfermaha fejn sabitu hati tal-imputazzjoni
migjuba kontra tieghu, mill-banda I-ohra thassar dik il-parti tas-
sentenza fejn l-appellant gie kundannat ghal xaharejn prigunerija u
minflok, fi¢-Cirkostanzi prevalenti u rizultanti, din il-Qorti tqis li jissussistu
¢-cirkostanzi msemmija fl-Artikolu 22 tal-Kapitolu 446 tal-Ligijiet ta’
Malta biex b’hekk il-Qorti tillibera lil hati bil-kundizzjoni li ma jaghmilx
reat iehor fi zmien sena millum.

lI-Qorti tiddikjara li ai termini tal-Artikolu 22(3) tal-Kapitolu 446 tal-Ligijiet
ta’ Malta, gabel ma emanat tali ordni, hija fissret lill-hati bi kliem car,
sempli¢i u li jinftiehem li jekk huwa jaghmel reat iehor matul il-perjodu
ta’ liberazzjoni kondizzjonata, huwa jkun jista’ jinghata sentenza ghar-
reat originali.

Aaron M. Bugeja,
Imhallef
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