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QORTI CIVILI - PRIM’AWLA

(Sede Kostituzzjonali)
ONOR. IMHALLEF DR. MIRIAM HAYMAN LL.D.

Rikors Kostituzzjonali Nru.: 84/2020 MH

IHlum, 15 ta’ Dicembru 2021

Mario Pace (K.I. 401664M); Rita mart John Urry (K.l. 372858M); Mary
Rose mart Carmel Schembri (K.l. 296757M)

VS

Carmel Ludgardus Coppola (K.I. 606048M) u Doris sive Doreen Coppola
(K.l. 644351M) u Avukat tal-Istat

I-Qorti:

Rat ir-rikors kostituzzjonali tar-rikorrenti tat-18 ta’ Mejju 2020 li permezz

tieghu gie premess u mitlub:

Jesponu bir-rispett:-

1. i r-rikorrenti huma proprjetarji tal-fond 111, Ford, Triq ir-Reb/a,
I-Gzira, li I-mejjet missierhom Salvatore Pace kien wiret mingzand missieru

Carmelo Pace.
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2. Wi l-wirt ta’ Salvatore Pace ddevolva fughom permezz ta’ testment
unica charta tas-16 ta’ Ottubru 2015 fl-atti tan-Nutar Dottor Pierre Cassar li
kopja tiegfiu ged jigi hawn anness u mmarkat bhala “Dokument A”.

3. i l-armla ta’ Salvatore Pace rrinunzjat ghall-eredita’ tal-mejjet zewsha favur
uliedha r-rikorrenti odjerni tramite att pubbliku tal-37 ta” Ottubru 2017 fl-atti tan-
Nutar Pierre Cassar illi kopja tiegiu ged jigi hawn anness u mmarkat bhala
“Dokument B”.

4. [lli b’kuntratt ta’ dikjarazzjoni causa mortis tal-1 ta’ Novembru 2017 fl-atti tan-
Nutar Dottor Pierre Cassar, I-esponenti ddikjaraw il-fond 111, Ford, Triq ir-
Rebha, I-Gzira, li kopja tieghu ged jigi hawn anness u mmarkat bhala “Dokument
C” lid-Direttur tat-Taxxi bzala proprjetali pperveniet lilhom mill-wirt ta’
missierhom.

5. i I-imsemmi fond kien mikri lill-konjugi intimati Coppola bil-kera ta” Lm80 fis-
sena pagabbli kull sena bil-quddiem, u llum bil-kera ta’ €233.64c fis-sena ai
termini tal-Att X tal-20009.

6. i I-fond in kwistjoni mhux fond dekontrollat, skond certifikat hawn anness u
mmarkat bzala “Dokument D”.

7. i kif fug ingAad I-kera li I-intimati Coppola ged jAallsu a tenur tal-ligi jammonta
ghal €233.64c fis-sena, meta I-valur lokatizju tal-fond fis-sug huwa ferm u ferm
aktar minn dak stabbilit bid-disposizzjonijet tal-Kap. 69 tal-Ligijiet ta’ Malta,
liema disposizzjonijet gew mibdula bi ftit bl-Att X tal-20009.

8. Illi ai termini tal-Ordinanza XVI tal-1944, ir-rikorrenti u l-antekawza minnhom ma
setgrux qgatt jikru I-fond in kwistjoni fis-suq stante illi I-kera tar-residenzi ta’ fondi
li ma kienux dekontrollati ossia li ma jagqg/ux tasit id-disposizzjonijiet tal-Kap. 158
tal-Ligijiet ta’ Malta, u huma regolati bil-Kap. 69 tal-Ligijiet ta’ Malta, ma setghu
qatt jizbqu l-valur lokatizju ta’ dak li I-fond seta’ jgib fl-4 ta” Awwissu 1914.

9. Illi ai termini tal-istess ligi bl-emendi li sarulha bl-Att X tal-2009, r-rata tal-kera
ghandha tizdied biss kull tlett snin b’mod proporzjonali ghal mod li bih ikun jizdied
I-Indici ta’ Inflazzjoni skond [-Artikolu X111 tal-Ordinanza li Tne7ii |-Kontroll tad-
Djar bl-awment li jmiss fl-1 ta’ Jannar 2022, liema awmenti huma tenwi ghall-
anhar.

10. 1Ml I-protezzjoni mog#itija lill-inkwilini Coppola bid-dispozizzjonijiet
tal-Kap. 69 tal-Ligijiet ta’ Malta u tal-Att X tal-2009 mhumiex gusti u ma
Jikkreawx bilanc ta’ proporzjonalita’ bejn id-drittijiet tas-sid u dawk tal-inkwilin
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stante li I-valur lokatizzju tal-fond huwa ferm og#la minn dak stabbilit fil-ligi u
ghalhekk huma bi ksur tal-Kostituzzjoni ta’ Malta u tal-Ewwel Artikolu ta’ I-
Ewwel Protokol tal-Konvenzjoni Ewropea u tal-Artikolu (6) tal-Konvenzjoni, iktar
u iktar meta l-imsemmija inkwilina gandha lil bintha Maria Carmela Grima (K.I.
255766M) li tabita mag#ha fil-fond in kwistjoni u li tippretendi li wara I-mewt

t ommha hija tiret il-kirja tal-fond in kwistjoni.

11. i I-livell baxx tal-kera, I-istat tal-incertezza tal-possibilita tat-tehid lura tal-
proprjeta’, in-nugqas ta’ salvagwardji procedurali, iz-Zieda fil-livell tal-gzejxien
f’Malta f’dawn [-ahhar decenni u l-interferenza sproporjzonata bejn id-drittijiet
tas-sid u dawk tal-inkwilini ikkreaw piz eccessiv fuq ir-rikorrenti.

12.1Mli r-rikorrenti m ‘ghandux rimedju effettiv ai termini tal-Artikolu 6 tal-
Konvenzjoni Ewropea stante illi huwa ma jistax jzid il-kera b 'mod ekwu u gust
skond il-valur tas-suq illum, stante illi dak li effettivament huwa jista jitlob li
jircievi huwa dak kif limitat bl-artikolu 1531C tal-Kap. 16 tal-Ligijiet ta” Malta.

13. 1lli dan kollu gja gie determinat fil-kawzi Amato Gauci Vs Malta
no. 47045/06 deciza mill-Qorti Ewropea tad-Drittijiet Fundamentali tal-Bniedem
fil-15 ta’ Settembru 2009 u Lindheim and others Vs Norway nru. 13221/08 u
2139/10 decdiza fit-12 ta’ Gunju 2012 u Zammit and Attard Cassar vs Malta
applikazzjoni nru. 1046/12 deciza fit-30 ta’ Lulju 2015; Anthony Debono et vs
Avukat Generali et deciza mill-Prim’ Awla tal-Qorti Civili (Sede Kostituzzjonali)
fit-8 za’ Mejju 2019; u Rikors Kostituzzjonali Nru. 22/2019 fl-ismijiet Joseph
Grima et vs Avukat Generali et, deciza mill-Prim’ Awla tal-Qorti Civili (Sede
Kostituzzjonali) nhar I-10 ta’ Ottubru 2019.

14. i gialadarba r-rikorrenti ged jsofii minn nugqas ta’ “‘fair balance” bejn I-
interessi generali tal-komunita’ u I-bzonnijiet u protezzjoni tad-drittijiet
fundamentali tal-bniedem kif deciz b’ Beyeler vs Italy nru. 33202/96, J.A. Pye
(Oxford) Ltd and J.A. Pye (Oxford) Land Ltd vs the United Kingdom [GC], nru.
44302/02, § 75, ECHR 2007-111) u ghalhekk hemm lezjoni tal-principju ta’
proporzjonalita kif gie deciz f/Almeida Ferreira and Melo Ferreira vs Portugal
nru. 41696/07 § 27 u 44 tal-21 ta’ Dicembru 2010.

15. i r-regolamenti ta’ kontroll tal-kera huma interferenza flagranti mad-dritt tas-sid
ghall-uzu tal-proprjeta tiegu stante illi dawn l-iskemi ta’ kontroll tal-kera u
restrizzjonijiet fuq id-dritt tas-sid li jittermina |-kirja tal-inkwilini u wisq ingas ta’
min ged jipprova jippresta lilu nnifsu bzala inkwilin meta mhuwiex jikkostitwixxi
kontroll tal-uzu tal-proprjeta’ fit-termini tat-tieni paragrafu tal-Ewwel Artikolu tal-
Ewwel Protokol tal-Konvenzjoni Ewropea (vide Hutten-Czapska vs Poland [GC],
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nru. 35014/97, 8§ 160-161, ECHR 2006-V111, Bitto and Others vs Slovakia, nru.
30255/09, § 101, 28 ta’ Jannar 2014 u R&L, s.r.o. and Others §108).

16. i I-angas huwa gust u ekwu illi I-fond in kwistjoni g#zandu jkollu I-istess valur
lokatizzju impost bil-ligi ai termini tal-Artikolu 1531C tal-Kap 16 tal-Ligijiet ta’
Malta.

17. Ili I-valur lokatizju tal-post huwa ferm ogzla minn dak li I-ligi imponiet li r-
rikorrenti ghandu jircievu, b 'tali mod illi bid-dispozizzjonijiet tal-Artikoli 37 u 45
tal-Kostituzzjoni ta’ Malta u I-Artikolu 1 tal-Ewwel Protokol tal-Konvenzjoni
Ewropea il-Kap. 69 tal-Ligijiet ta’ Malta kif emendat bl-Att XXXI tal-1995 u |-
emendi li saru bl-Att X tal-2009 jilledi d-drittijiet kostituzzjonali tar-rikorrenti kif
protetti ta/it I-Artikolu tal-Kostituzzjoni ta’ Malta, kif ukoll ta’ I-Artikolu 1
tal-Protocol Nru. 1 tal-Konvenzjoni Ewropea u gAalhekk il-Ligi fug imsemmija
ghandha tigi ddikjarata anti-kostituzzjonali u gizandha tigi emendata, kif del resto
diga gie deciz mill-Qorti Ewropeja tad-Drittijiet tal-Bniedem fil-kawza Amato
Gauci vs Malta — deciza fil-15 ta’ Settembru, 2009 u Zammit and Attard Cassar
vs Malta deciza fit-30 ta’ Lulju 2015 mill-Qorti Ewropea tad-Drittijiet
Fundamentali tal-Bniedem.

18. 1lli I-Qorti Ewropea tad-Drittijiet tal-Bniedem diga kellha okkazjoni tikkummenta
diversi drabi fkazi li rrigwardjaw lil Malta li gialkemm m " hemmx dubju [i I-1stat
ghandu dover u allura d-dritt li jintervjeni biex jassikura abitazzjoni decenti lil min
ma jistax ikollu dan bil-mezzi tieg#u stess, li ndividwu jigi privat mill-uzu liberu
tal-proprjeta’ ghal hiafna snin u fil-frattemp jircievi kera mizera, jammonta g/all-
ksur tad-dritt in kwistjoni. Fil-kawza “Ghigo vs Malta”, deciza fis-26 ta’
Settembru 2006, il-Qorti sabet li jezisti I-ksur tad-dritt in kwistjoni g/aliex ir-
rikorrenti gie privat mill-proprjeta’ tieghu tnejn u ghoxrin (22) sena gabel u kien
jircievi iamsa u zamsin (55) Euro fis-sena biala kera. Fis-sentenza “Fleri Soler
et vs Malta”, mog/itija fl-istess data, I-istess Qorti sabet li d-dritt fundamentali tar-
rikorrenti gie lez u allura galbet sentenza tal-Qorti Kostituzzjonali ta’ Malta kif
garawkoll fil-kawza ta’ “Franco Buttigieg & Others vs Malta” deciza mill-Qorti
Ewropea tad-Drittijiet Fundamentali tal-Bniedem fil-11 ta’ Dicembru 2018 u
“Albert Cassar vs Malta” deciza mill-Qorti Ewropea tad-Drittijiet Fundamentali
tal-Bniedem fit-30 ta’ Jannar 2018.

19. Illi b ’sentenza deciza mill-Prim’ Awla tal-Qorti Civili (Sede Kostituzzjonali),
Rikors Nru. 89/18 LM fl-ismijiet Anthony Debono et vs I-Avukat Generali et, fit-
8 ta’ Mejju 2019, din 1-Onorabbli Qorti ddecidiet illi I-Kap. 69 tal-Ligijiet ta’
Malta u I-emendi tal-Att X tal-2009 jilledu d-drittijiet kostituzzjonali tas-sidien
stante li ma nzammx proporzjon bejn id-drittijiet tas-sid u dawk tal-inkwilin, u i
s-sidien mhux qed jircievu I-kera gusta fis-sug, biex b’ hekk I-Avukat Generali gie
kkundannat jfiallas danni ta’ €20,000 lir-rikorrenti oltre I-ispejjez kollha tal-
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kawza, u l-istess gie deciz fil-kawza Rikors Kostituzzjonali Nru. 22/2019 fl-ismijiet
Joseph Grima et vs Avukat Generali et, deciza mill-Prim’ Awla tal-Qorti Civili
(Sede Kostituzzjonali) nhar |-10 ta’ Ottubru 2019 fejn il-kumpens likwidat favur
tar-rikorrenti u pagabbli unikament mill-Avukat Generali kien dak ta’ €35,000.

20. Il fil-kawza Rikors Nru. 39/18 FDP fl-ismijiet George Olof Attard et vs Avukat
Generali et deciza finalment mill-Prim’ Awla tal-Qorti Civili (Sede
Kostituzzjonali) nhar il-21 ta’ Novembru 2019 u mhux appellata, din I-Onorabbli
Qort, fcirkostanzi simili gial dawk odjerni, izda fejn il-ksur lamentat sab I-origini
tieghu fid-disposizzjonijiet tal-Kap. 158 tal-Ligijiet ta’ Malta, u b hekk xorta
wa/ida japplika I-istess insenjament g#all-kaz odjern, il-Qorti sazansitra laqgzat t-
talba biex jigi zgumbrat I-intimat Edgar Warrington u kwindi jinghata pussess
liberu lir-rikorrenti tal-fond in kwistjoni u ordnat lill-istess Edgar Warrington
Jjizgombra [-fond u dan entro sitt xhur mid-data tas-sentenza bl-obbligu fuq I-
intimat li jhallas lir-rikorrenti kera ta’ sebgha mitt Euro (€700) fix-xahar mid-data
tas-sentenza sal-eventwali ritorn tal-fond lir-rikorrenti.

21. llli in vista tal-kazistika surreferita, sazansitra dik tal-Qorti Ewropea tad-Drittijiet
tal-Bniedem, u in vista tal-fatt illi certament li m~hemm ebda dubju illi r-rikorrenti
qged jsofri lezjoni tad-drittijiet fundamentali tiegiu ta’ proprjeta kif sanciti bl-
imsemmi Artikolu 1 ta’ I-Ewwel Protokol tal-Konvenzjoni Ewropea u tal-Artikolu
37 tal-Kostituzzjoni ta’ Malta, I-istess ghandha tagimel din I-Onorabbli Qorti u
ghandha oltre illi tillikwida kumpens pekunjarju u non-pekunjarju sodisfacenti
ghall-ksur lamentat, tordna I-izgumbrament tal-intimati Mizzi mill-fond de quo.

GHALDAQSTANT ir-rikorrenti jitolbu bir-rispett lil din I-Onorabbli Qorti prevja
kwalsiasi dikjarazzjoni necessarja u opportuna u giar-ragunijiet premessi jgzidu |-
intimati gialiex m 'ghandhiex:

()  Tiddikjara u Tiddeciedi illi fil-konfront tar-rikorrenti il-fatti suesposti ul-
operazzjonijiet tal-Ordinanza li Tirregola I-Tigdid tal-Kiri tal-Bini ossija I-
Kap. 69 tal-Ligijiet ta’ Malta u I-Att X tal-2009, bl-operazzjonijiet tal-Ligijiet
vigenti gegidin jag/itu dritt ta’ rilokazzjoni indefinita lill-intimati Carmel
Ludgardus Coppola (K.I. 606048 M) u Doris sive Doreen Coppola (K.1.
644351 M) grall-fond 111, Ford, Triq ir-Rebra, I-Gzira, u dan bi vjolazzjoni
tad-drittijiet fundamentali tar-rikorrenti kif sanciti inter alia fl-Artikolu 37
tal-Kostituzzjoni ta’ Malta, u I-Ewwel Artikolu ta’ I-Ewwel Protocol tal-
Konvenzjoni Ewropeja (I-Ewwel Skeda tal-Kap. 319 tal-Ligijiet ta’ Malta) u
tal-Artikolu 14 tal-istess Konvenzjoni, u b’hekk ghar-ragunijiet fug esposti u
dawk li ser jirrizultaw waqt it-trattazzjoni ta’ dan ir-rikors, ir-rikorrenti
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ghandu jinghata r-rimedji kollha li din I-Onorabbli Qorti jidhrilha xierga
fis-sitwazzjoni inkluz I-izgumbrament tal-intimati Coppola mill-fond de quo.

(I1)  Tiddikjara u Tiddeciedi illi I-intimat Avukat tal-Istat huwa responsabbli g#al
kumpens u danni sofferti mir-rikorrenti b ’konsegwenza ta’ I-operazzjonijiet
tal-Kap. 69 u I-Att X tal-2009 tal-Ligiiet ta’ Malta talli ma nzammx bilan¢
bejn id-drittijiet tas-sid u dawk tal-inkwilini peress illi I-kera pagabbli a tenur
tal-ligijiet vigenti ma tirriflettix is-suqg u l-angas il-valur lokatizzju tal-
proprjeta’ in kwistjoni wkoll ai termini tal-Ligi.

(1) Tillikwida I-istess kumpens u danni kif sofferti mir-rikorrenti, wkoll ai termini
tal-Ligi.

(IV) Tikkundanna lill-intimat Avukat tal-Istat jAallas I-istess kumpens u danni
likwidati ai termini tal-Ligi, bl-imgzax legali sad-data tal-effettiv pagament.

Bl-ispejjez; u bl-ingunzjoni tal-intimati minn issa ghas-subizzjoni.

Rat ir-risposta tal-Avukat tal-Istat tat-12 ta’ Gunju 2020" li permezz taghha
tressqu s-segwenti eccezzjonijiet —

Jesponi bir-rispett:

I1li I-anjanza tar-rikorrenti hija fis-sens illi bit-thaddim tad-dispozizzjonijiet tal-
Kapitolu 69 tal-Ligijiet ta’ Malta anke bl-emendi fil-Ligi tal-2009, ged jigu
miksura fil-konfront taghhom I-Artikolu 37 tal-Kostituzzjoni ta’ Malta kif ukoll
I-Ewwel Artikolu tal-Ewwel Protokoll u I-artikolu 14 tal-Konvenzjoni Ewropea
tad-Drittijiet tal-Bniedem u dan billi geghdin jigu mcahhda mit-tgawdija tal-
fond “111, Ford, Triq ir-Rebha, |-Gzira”, minghajr ma ged jinghataw kumpens
adegwat;

1. i I-esponent jikkontesta I-allegazzjonijiet u |I-pretensjonijiet tar-
rikorrenti stante li huma kollha infondati fil-fatt u fid-dritt u dan ghar-

1Fol 26 et seq
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ragunijiet segwenti li geghdin jinghataw minghajr pregudizzju ghal
xulxin:

2. Wi in linea preliminari, ir-rikorreni jridu iggib prova tat-titolu
taghhom fuq il-proprjeta’ in kwistjoni. F’dan ir-rigward jinghad ukoll
ili r-rikorrenti ma jistawx jilmentaw dwar perjodi gabel ma huma
saru sidien tal-proprjeta’ in kwistjoni;

3. Hli I-kuntratt tal-kera sehh wara li dahal fis-sehh il-Kapitolu 69 tal-
Ligijiet ta’ Malta, u ghalhekk ir-rikorrenti dahlu ghal ftehim lokatizju
b’mod volontarju u bil-konsapevolezza tar-regim legali li kien
jiggverna dak il-ftehim dak iz-zmien. Allura ghandu jipprevali [-
principju pacta sunt servanda,

4. i in kwantu l-azzjoni hija ibbazata fug [-artikolu 37 tal-Kostituzzjoni
ta’ Malta, it-talbiet tar-rikorrenit huma irrecevibbli fit-termini tal-
artikolu 47(9) tal-istess Kostituzzjoni stante illi I-Kap. 69 tal-Ligijiet
ta’ Malta kien fis-sehh gabel Mejju 1966 u ghaldagstant din il-Ligi ma
tistax tkun soggetta ghall-applikazzjoni tal-artikolu 37 tal-
Kostituzzjoni;

5. Hli in linea preliminari wkoll in-nugqgas ta’ applikabilita’ tal-Artikolu
37 tal-Kostituzzjoni stante li fil-kaz odjern ma hemm I-ebda tehid
forzuz tal-proprjeta’;

6. i in kwantu l-azzjoni hija bbazata fug I-Ewwel artikolu tal-Ewwel
protokoll tal-Konvenzjoni Ewropea, it-talbiet tar-rikorrenti huma
improponibbli in kwantu ghall-perjodu gabel it-30 ¢t 'April 1987 u dan
in vista ta’ dak stipulat fl-artikolu 7 tal-Kap. 319 tal-Ligijiet ta’
Malta,;

7. Subordinament u minghajr pregudizzju ghas-suespost u fil-mertu |-
esponent jopponi t-talbiet avvanzati fir-rikors promotur u jirrileva illi
Mma sehh [-ebda ksur tad-drittijiet fundamentali tal-bniedem fil-
konfront tar-rikorrenti u dan ghas-segwenti motivi li geghdin jigu
avvanzati minghajr pregudizzju ghal xulxin;

8. Hli I-fond in kwistjoni huwa okkupat mill-intimati Carmel Ludgarus
Coppola u Doris Coppola fuq bazi legali;
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9. i ma hemm ebda ksur tal-artikolu 37 tal-Kostituzzjoni u tal-Artikolu
1 tal-Ewwel Protokoll tal-Konvenzjoni Ewropeja tad-Drittijiet tal-
Bniedem stante li taht il-Ligijiet tal-kera ma jsehhx ‘tehid forzuz’ jew
obbligatorju tal-proprjeta’ izda kontroll biss tal-uzu taghha fil-
parametri tal-Kostituzzjoni u tal-Konvenzjoni;

10.11li dak li gara fil-kaz odjern huwa li I-Istat tramite il-Kap. 69 tal-
Ligijiet ta’ Malta irregolarizza sitwazzjoni ta’ natura socjali fl-ambitu
tal-gid komuni b’dana pero’ li baqghu impregudikati d-drittijiet tas-
sidien qua proprijetarji tal-fondi;

11.1i l-istat igawdi diskrezzjoni wiesgha fl-apprezzament ta’ htigijiet
socjali tal-pajjiz u fl-ghazla tal-mizuri li ghandhom jittiehdu sabiex
Jjigu ndirizzati dawk il-htigijiet socjali, specjalment f’kazijiet fejn dawk
l-mizuri huma tali li jikkontrollaw l-uzu tal-proprjeta’ u mhux li
Jjcahhdu lis-sid mill-proprjeta’.

I1li recentament il-Qorti ta’ Strasburgu fis-sentenza Aquilina v. Malta
deciza fid-9 ta’ Gunju 2020 (applikazzjoni numru: 40246/18)
kkunsidrat illi:

“The Court reiterates that State control over levels of rent falls into a
sphere subject to a wide margin of appreciation by the State and its
application may often cause significant reductions in the amount of
chargeable rent.”

12.1i tali diskrezzjoni tal-legislatur m ghandiex titbiddel sakemm din ma
tkunx manifestament minghajr bazi ragjonevoli. Kif spjegt fis-Suespost
I-esponent jishaq li fil-kaz odjern hemm bazi ragjonevoli li tiggustifika
I-promulgazzjoni tal-lesgislazzjoni li tinsab taht skrutinju fil-kawza
odjerna;

13.11li jinghad ukoll illi I-Qorti m ghandiex il-funzjoni legislattiva li
tiffissa I-kera izda dik i twettaq il-ligi [i tirregola I-kera;

14.11i Hum bid-dhul tal-emendi I-godda f1-2009 fil-Kap 16 tal-Ligijiet ta’
Malta, il-kera li r-rikorrent jista’ ddahhal mhux ser tibga’ stagnata
ghal dejjem izda ser toghla kull tliet snin b’'mod proporzjonali skont
id-dispozizzjonijiet tal-artikolu 1531C tal-Kap 16 tal-Ligijiet ta’
Malta. 1lli minn dan jirrizulta wkoll illi bl-emendi introdotti bl-Att X
tal-2009 il-pozizzjoni tar-rikorrent giet miljorata minn dak meta saret
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Il-kirja u ghaldagstant ir-rikorrent ma jistax jallega ebda ksur tad-
drittijiet fundamentali tagfiha;,

15.1i 1-Qorti Ewropea stess fil-gurisprudenza taghha fosthom fil-kaz ta’
Amato Gauci vs Malta? rrikonoxxiet li “State control over levels of
rent falls into a sphere subject to a wide margin of appreciation by the
State and its application may often cause significant reductions in the
amount of rent chargeable.” Ghalhekk anke’ jekk fil-kaz odjern
Jjirrizulta li I-kera dovuta lir-rikorrent hija inferjuri ghall-valur
lokatizju fis-suq, dan it-tnaqqis huwa kontro-bilancjat bil-margini
wiesgha tal-Istat li jillegisla fil-kuntest ta’ mizuri soc¢jali;

16.11li jsegwi ghalhekk, fI-umli fehma tal-esponent, li fil-kaz odjern din I-
Onorabbli Qorti m’ghandiex tevalwa din il-Ligi fil-kuntest
principalment ta’ spekulazzjoni tal-proprjeta’ imma ghandha
tiskrutinja u tapplika I-/igi fil-gafas aktar wiesgha u cioe’ [-aspett tal-

generali;

17.Ulterjorment jigi rilevat illi fi kwalunkwe kaz [-Artikolu 1 tal-Ewwel
Protokoll ma jikkoncedi ebda dritt li xi hadd jircievi profitt. Inoltre,
fil-kaz odjern mill-aspett tal-proporzjonalita’ I-ligi ghandha tigi
applikata f’sens wiesgha u cioe’ fid-dawl tar-realta’ ekonomika u
socjali tal-pajjiz in generali u mhux sempliciment a bazi ta’
konsiderazzjonijiet ta’ spekulazzjoni tal-proprjeta’ in kwistjoni;

18. i fir-rigward tal-allegazzjoni illi protezzjoni moghtija mill-Kap. 69
tikser id-dritt fundamentali tar-rikorrent sancit bl-artikolu 14 tal-
Konvenzjoni Ewropea dwar id-Drittijiet tal-Bniedem, I-esponent
Jjecepixxi illi dak li ged jilmentaw minnu r-rikorrenti ma jiffigura
mkien fil-parametri ta’ protezzjoni minn trattament diskriminatorju kif
sancit mill-Artikolu 14 tal-Konvenzjoni Ewropea;

19.1lli lI-esponent jirreleva ukoll illi ma tezisti ebda diskriminazzjoni u li
r-rikorrenti ma nghataw ebda trattament dskriminatorju;

20.111li dejjem minghajr pregudizzju ghas-suespost, dato ma non concesso
li din [-Onorabbli Qorti jidhrilha li kien hemm xi ksur tad-drittijiet
fundamentali tar-rikorrent, fatt li ged jigi kontestat, |-esponent
jirrileva li fic-cirkostanzi tal-kaz, dikjarazzjoni ta’ ksur hija sufficjenti
u ma hemmx lok ghal rimedji ohra mitluba mir-rikorrenti.

2 App Nru 47045/06 deciz 15/09/2009
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21.Salv ec¢cezzjonijiet ulterjuri.

Ghaldagstant fid-dawl tas-suespost ma hemm I-ebda lezjoni tad-drittijiet
fundamentali tar-rikorrenti u din I-Onorabbli Qorti giandha ticiad |-
allegazzjonijiet u t-talbiet kollha bzala infondati fil-fatt u fid-dritt u dan bl-
ispejjez kontra I-istess rikorrenti.

Rat ir-risposta ulterjuri tal-intimat Avukat tal-Istat tat-12 ta’ Lulju 20213

permezz ta’ liema eccepixxa —

i l-eccezzjonijiet li 1-esponent jixtieq jressaq in vista tal-verbal tad-9 ta’ Lulju

2021 jagraw kif jsegwi:

1. Illi bla hsara ghal dak gia ecceppit, mal-migja tal-artikolu 4A tal-Kapitolu
69 tal-ligijiet ta’ Malta, ir-rikorrenti ma jistghux izjed jilmentaw dwar il-
fatt li I-kirja in kwistjoni ma tistax toghla b’mod proporzjonat. Bis-sahha
ta’ dan [-artikolu, r-rikorrenti jistghu jitolbu lill-Bord li Jirregola I-Kera, li
|-kera tigi mizjuda ghal-ammont li ma jagbizx it-tnejn fil-mija (2%) fis-sena
tal-valur #ieles tas-suq miftuh tad-dar t abitazzjoni fl-1 ta’ Jannar tas-sena
li matulha tigi mressqa t-talba ghaz-zieda fil-kera. Zieda fil-kera bir-rata
qrib it-2% zzomm bilanc¢ tajjeb bejn [-interessi tas-sidien u tal-kerrej u dan
partikolarment meta jkun hemm preZenti ghanijiet legittimi mehuda fl-
interess pubbliku, bhalma huwa f’dan il-kaz. F’kazijiet bhal dawn il-
kumpens dovut lis-sidien minhabba |-indhil fit-tgawdija ta’ hwejghom,
Jigbdu lejhom ammont i jkun ferm inqas mill-valur shih tas-suq. 1lli b Zieda

ma dan kollu, skont I-istess artikolu 4A tal-Kapitolu 69 tal-Ligijiet ta’

3 Fol 104A et seq
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Malta, sidien bhar-rikorrenti jistghu jitolbu li jiehdu Ilura [-post u ma
Jjgeddux il-Kirja, jekk juru l-inkwilni ma haqgghomx protezzjoni mill-1stat;

2. i konsegwentement u kemm il-darba din 1-Onorabbli Qorti jidrilha li I-
intimati ged jokkupaw I-fond in mertu bis-sahha Kapitolu 69 tal-Ligijiet ta’
Malta, din |-Onorabbli Qorti m’ghandiex issib ksur tal-artikolu 37 tal-
Kostituzzjoni ta’ Malta u tal-Ewwel Artikolu tal-Ewwel Protokol tal-
Konvenzjoni Ewropea wara d-dhul fis-sebh tal-Att XXIV tal-2021. Ghall-
istess ragunijiet din il-Qorti langas m’ghandha tiddikjara i d-
dispozizzjoniijiet tal-Kapitolu 69 tal-Ligijiet ta’ Malta huma nulli u
minghajr effett fil-konfront tal-kirja ta’ bejn il-partijiet. Konsegwentement
din 1-Onorabbli Qorti langas m’ghandha tghaddi biex tiddikjara [i I-
Intimata ma tistax tistrieh aktar fuq id-dispoZizzjonijiet tal-Kapitolu 69 tal-

Ligijiet ta’ Malta.

Rat ir-risposta tal-intimati konjugi Coppola tat-23 ta’ Gunju 2020* permezz

ta’ liema ressqu s-segwenti eccezzjonijiet —

Tesponi bir-rispett:

3. i preliminarjament, permezz tar-rikors promotur ir-rikorrenti gieghdin
jabbuzaw mill-process tal-procedura kostituzzjonali, dan meta [-iStess
rikorrenti kellhom ghad-dispozizzjoni taghhom rimedji ordinarji quddiem
ilI-Bord li jirregola I-Kera sabiex jigu mharsa d-drittijiet pretizi minnhom,
u jekk ikun il-kaz jigi rivedut il-pagament tal-kera;

4. i preliminarjament ukoll, I-esponenti m’ghandhomx ikunu huma li jkunu
kkundanati bi ksur tad-Drittijiet Fundamentali tal-Bniedem, in vista tal-

fatt li ebda cittadin privat ma jista’ jkun misjub hati li kiser id-drittijiet ta’

4 Fol 33 et seq
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terzi. In segwitu ghal dak ecepit, |-esponenti m humiex il-legittimni
kontraditturi u ghaldagstant ghandhom jigu liberati mill-0sservanza tal-
gudizzju,

5. 1lli bla pregudizzju ghas-suespost u fil-mertu, il-premessi tal-atturi
m’ghandhomx mis-sewwa u huma infondati fil-fatt u fid-dritt, u dan ghas-
segwenti ragunijiet;

6. Wi l-esponenti assiguraw li jottemporaw ruhhom ma’ dak li tghid u cioe’
mal-Ordinanza li tirregola t-Tigdid tal-Kiri ta’ Bini, Kapitolu 69 tal-
Ligijiet ta’ Malta u I-Kodici Civili, Kapitolu 16 tal-Ligijiet ta’ Malta u I-
Kodici Civili, Kapitolu 16 tal-Ligijiet ta’ Malta, u per konsegwenza ma
jistax jinghad li I-esponenti agixxew hazin u/jew mhux in linea ma dak li
tghid il-ligi;

7. Wi l-esponenti gieghdin jokkupaw [-fond taht titolu validu fil-ligi, b ’kera
ghola mill-kera minima, hekk kif stabbalita’ taht I-artikolu 1531C tal-
Kodici Civili, Kapitolu 16 tal-Ligijiet ta’ Malta. Jinghad ukoll li kull kera
dovuta dejjem thallset bil-modalita’ magbula u dik mitluba. Di piu’, fI-
ebda zmien ma kien hemm talba ghal xi awment fil-kera u ghaldagstant
tali proceduri huma tempestivi graliex kieku kien il-kaz, kien hemm
metodi gudizzjarji ohira sabiex jigi rivedut il-pagament tal-kera, liema
metodu gie kkalpestat ghal kollox permezz ta’ dawn il-proceduri;

8. Illi minghajr ebda pregudizzju ghas-Suespost, l-esponenti m’ghandhomx
ibaghtu l-ebda spejjez konnessi ma dawn il-proceduri stante i [-iStess
esponenti ma jistghux ikunu kkastigati ghax ottempraw rufihom m ordni

legittima tal-ligi;
Ghaldagstant u in vista tas-SUespost, l-esponenti gieghdin umilment jitolbu lil

dina I-Wisq Onorabbli Qorti sabiex tichad it-talbiet maghmula fir-rikors

promotur, filwagqt li tilga’ I-eccezzjonijiet preliminari kollha u/jew in parte
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migjuba mill-esponenti. Dan taht dawk il-provvedimenti kollha li dina I-Wisq
Onorabbli Qorti jidhrilha xierga u opportuni.

Bl-ispejjez

Rat il-provi mressga mill-partijiet.

Rat ir-relazzjoni tal-perit inkarigata minnha M’Louise Caruana Galea dwar il-

valur lokatizju tal-fond mertu tal-pro¢eduri odjerni.

Rat in-Noti ta’ Sottomissjonijiet tal-partijiet.

Rat li I-kawza thalliet ghall-lum ghas-sentenza.

Rat l-atti kollha tal-kawza.

Ikkunsidrat:

Ir-rikorrenti huma sidien ta’ fond gewwa |-Imsida li jinsab mikri lill-intimati
konjugi Coppola. L-ilment tar-rikorrenti huwa marbut mal-protezzjoni moghtija
lill-intimati bit-thaddim tal-Ordinanza li Tirregola t-Tigdid tal-Kiri ta’ Bini (Kap
69 tal-Ligijiet ta’ Malta) u bl-emendi sussegwenti stante li fil-fehma taghhom
dawn ma jilhqux bilan¢ ta’ proporzjonalita’ bejn id-drittijiet tas-sidien u dawk tal-
inkwilini partikolarment f’dak li huwa valur lokatizju stabbilit mill-ligi meta
magabbel mal-valur lokatizju fis-suq hieles. Dan kollu skont ir-rikorrenti jwassal
ghall-ksur tad-drittijiet fundamentali taghhom kif protetti bl-artikoli 37 tal-
Kostituzzjoni tal-Malta (“il-Kostituzzjoni”’) u l-artikoli 14 u I-ewwel artikolu tal-
Ewwel Protokoll tal-Konvenzjoni Ewropea ghad-Drittijiet tal-Bniedem u
Libertajiet Fundamentali (“il-Konvenzjoni”). Huma talbu rimedju effettiv ghal

tali lezjoni.
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Minn naha taghhom I-intimati rrespingew li jirrespingi |-pretensjonijiet tar-
rikorrenti bhala nfondati fil-fatt u fid-dritt.

A. PROVI

Mill-atti jirrizulta li —

1. Ir-rikorrenti prezentaw affidavit kongunt® fejn fost ohrajn taw dettalji dwar
il-provenjenza tal-fond in kwistjoni u spjegaw ukoll ir-ragunijiet li wassluhom
sabiex iressaq I-ilmenti ta’ natura kostituzzjonali fil-kawza odjerna. Huma sahqu
li ghandhom jir¢ievu kumpens adegwat sabiex jaghmel tajjeb ghall-vjolazzjoni

tad-drittijiet fundamentali taghhom ghat-tgawdija tal-proprjeta’.

2. L-intimati konjugi Coppola da parti taghhom ipprezentaw affidavits® li fihom
spjegaw li I-fond in kwistjoni kien gie koncess lilhom b’titolu ta’ sub-¢ens
temporanju ghal 17 -il sena sa mill-24 t’April 1974. Din il-kon¢essjoni giet fi
tmiemha fit-22 t’April 1991 u ¢-¢ens gie konvertit f’kera bis-sahha tal-ligijiet
vigenti f’dak iz-zmien, issa mpunjati fil-kawza. Illum il-gurnata huma jhallsu
€233.64 fis-sena. Huma ddikjaraw li dejjem ottempraw ruhhom mal-obbligi tal-
ligi qua inkwilini u ghalhekk ghandu jkun biss 1-1stat li jwiegeb ghall-lanjanzi tar-

rikorrenti.

3. Fir-relazzjoni taghha Il-esperta teknika nkarigata mill-Qorti [-perit
M’Louise Caruana Galea spjegat il-konstatazzjonijiet li saru fuq il-post waqt |-
access li ghamlet fil-post fit-28 ta’ Lulju 2020. Hija kkonkludiet 1i I-valur fis-suq
miftuh tal-fond in kwistjoni f’dak il-perjodu kien ta’ €180,000 u I-valur lokatizju

5Fol 21 et seq
5 Fol 99 et seq
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(minghajr mobbli) kien ta’ €7,800 fis-sena. ll-valur lokatizju ghas-snin precedenti

kull hames snin mis-sena 1987 sas-sena 2017 kienu kif gej —

1987 - €1062
1992 - €1398
1997 - €1677
2002 - €2516
2007 - €4080
2012 - €4560
2017 - €6600

Filwaqt li r-rikorrenti rremettew ruhhom ghar-rapport peritali’, I-intimat Avukat

tal-Istat ghamel domandi in eskussjoni® li I-perit wiegbet bil-miktub?®.

Issir referenza ghall-artikolu 681 tal-Kap 12 jipprovdi hekk —

“D-gorti mhix marbuta [i taccetta I-konkluzjonijiet tar-rapporti tal-periti
kontra I-konvinzjoni taghha nfisha.”

Jigi sottolineat 1i I-insenjament gurisprudenzjali dwar il-piz probatorju ta’
opinjonijiet ta’ natura teknika huwa wiehed konkordi u ormai ben kristalizzat. Kif
inghad fil-kaz A.F. Ellis (Home Decor) Limited vs Raymond Azzopardi et
de¢iz fil-15 ta’ Mejju 2014%° -

“Fis-sentenza tag/ha tad-19 ta Novembru 2001 fil-kawza “Calleja vs Mifsud ”,
il-Qorti tal-Appell galet hekk —

Kemm il-kostatazzjonijiet tal-perit tekniku nominat mill-Qorti kif ukoll il-
konsiderazzjonijiet u opinjonijiet esperti tiegzu jikkostitwixxu skond il-ligi prova
ta fatt li kellhom bzala tali jigu megjusa mill-Qorti. 11-Qorti ma kenitx obbligata
li taccetta r-rapport tekniku bzala prova determinanti u kellha dritt li tiskartah
kif setgzet tiskarta kull prova ozra. Mill-banda |-o7ra pero’, huwa ritenut minn

7 Fol 42
8 Fol 63
°Fol 67
10 Rik 988/08

15



84/2020MH

dawn il-Qrati li kellu jinghata piz debitu lill-fehma teknika ta' I-espert nominat
mill-Qorti billi I-Qorti ma kellhiex leggerment tinjora dik il-prova. Hu manifest
mill-atti u hu wkoll sottolinejat fir-rikors ta' I-appell illi I-mertu tal-prezenti
istanza kien kollu kemm hu wiezed ta' natura teknika li ma setax jigi epurat u
deciz mill-Qorti ming#ajr l-assistenza ta' espert in materja. B'danakollu dan ma
jfissirx illi I-Qorti ma kellhiex thares b'lenti kritika lejn I-opinjoni teknika lilha
sottomessa u ma kellhiex tezita li tiskarta dik I-opinjoni jekk din ma tkunx wazda
sodisfacentement u adegwatament tinvesti I-mertu, jew jekk il-konkluzjoni ma
kenitx sewwa tirrizolvi I-kwezit ta' natura teknika.

In linea ta” prin¢ipju, ghalkemm gorti mhix marbuta li taccetta I-konkluzjonijiet
ta’ perit tekniku kontra I-konvinzjoni tagiha (dictum expertorum numguam
transit in rem judicata), fl-istess waqt dak ma jfissirx pero illi gorti dan tista’
taghimiu b’ mod legger jew kapriccjuz. ll-konvinzjoni kuntrarja tagzha kellha
tkun ben informata u bazata fuq ragunijiet li gravament ipoggu fid-dubju dik I-
opinjoni teknika lilha sottomessa b’ ragunijiet li ma gaandhomx ikunu privi mill-
konsiderazzjoni ta” I-aspett tekniku tal-materja tast ezami (“Grima vs Mamo et
noe ” — Qorti tal-Appell — 29 ta’ Mejju 1998).

Jigifieri gorti ma tistax tinjora r-relazzjoni peritali sakemm ma tkunx konvinta li
I-konkluzjoni ta’ tali relazzjoni ma kienetx gusta u korretta. Din il-konvinzjoni
pero” kellha tkun wazda motivata minn gudizzju ben informat, anke fejn mezitieg
mil-lat tekniku. (ara - “Cauchi vs Mercieca” — Qorti tal-Appell — 6 ta” Ottubru
1999 ; “Saliba vs Farrugia” — Qorti tal-Appell — 28 ta” Jannar 2000 ; “Tabone
vs Tabone et” — Qorti tal-Appell — 5 ta " Ottubru 2001 ; “Calleja noe vs Mifsud ”
— Qorti tal-Appell — 19 ta” Novembru 2001 ; "Attard vs Tedesco et™ - Qorti tal-
Appell — 1 ta” Gunju 2007 u “Poll & Spa Supplies Ltd vs Mamo et” (Qorti tal-
Appell Inferjuri — 12 ta” Dicembru 2008).

Din il-Qorti tirribadixxi li I-giudizio dell arte espress mill-perit tekniku ma jistax
u ma ghandux, aktar u aktar fejn il-parti nteressata ma tkunx ipprevaliet ruzha
mill-fakolta™ lilha mog#tija ta’ talba ghan-nomina ta” periti addizzjonali, jigi
skartat facilment, ammenokke” ma jkunx jidher sodisfacentement illi I-
konkluzjonijiet peritali huma, fil-kumpless kollha tac-¢irkostanzi, irragonevoli”
— (“Bugeja et vs Muscat et ” — Qorti tal-Appell — 23 ta” Gunju 1967).”

Fid-dawl ta’ dan kollu suespost isegwi li ghalkemm Qorti mhijiex marbuta i
tadotta I-konkluzjonijiet ta’ rapport peritali redatt fuq inkarigu minnha moghti,
madankollu hija m’ghandhiex b’mod legger tiskarta tali rizultanzi tenut kont li
dawn ikunu maghmula minn espert imgabbad apposta mill-Qorti biex jezamina
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materja teknika bhal ma hu I-kaz odjern. Ghalhekk sakemm ma tkunx konvinta li
I-konkluzjonijiet ta’ tali relazzjoni mhumbhiex korretti u gusti hija ghandha tadotta
tali konkluzjonijiet.

Hija I-fehma tal-Qorti li ma rrizulta xejn fil-konkluzjonijiet raggunti mill-perit
inkarigat Marie Louise Caruana Galea fir-relazzjoni peritali taghha i
jirrizultawlha bhala li mhumhiex korretti, gusti u ragjonevoli jew li jmorru kontra
I-konvinzjoni taghha u ghalhekk hija tiddeciedi li tadotta u taghmel taghha tali
konkluzjonijiet.

Jigi osservat ukoll 1i ma tressqet ebda oppozizzjoni ghall-valutazzjoni lokatizja
maghmula mill-perit Caruana Galea u dan stante li kif inghad, filwaqt 1i r-
rikorrenti rrimettew ruhhom ghar-rapport taghha, 1-intimati Coppola ma ressqu
ebda domanda filwaqt li 1-Avukat tal-Istat illimita ruhu ghal xi domandi i r-
risposti  ghalihom evidentement issodisfawh tenut kont tal-fatt i
sussegwentement ma rribattiex aktar dak li kienet ikkonkludiet I-istess perit.

B. ECCEZZJONIJIET PRELIMINARI

1. Skont it-tieni e¢¢ezzjoni tal-intimat Avukat tal-Istat ir-rikorrenti ghandhom
igibu prova cara tat-titolu taghhom sabiex juru t-titolu taghhom fuq il-fond in
kwistjoni.

Fl-ewwel lok, kif gie ripetutament asserit mill-Qrati, f’kawzi ta’ natura
kostituzzjonali mhuwhiex imperattiv li r-rikorrenti jressqu prova tat-titolu assolut

fuq il-proprjeta’ mertu tal-kawza.

Fis-sentenza |i tat fis-7 ta’ Frar 2017 fil-kawza Robert Galea vs Avukat
Generali et din il-Qorti diversament preseduta galet hekk :-

“Illi biex wiehed ikun f"qaghda li juri li garrab ksur tal-jedd fundamentali tieghu
taht [-artikolu 37 tal-Kostituzzjoni m ghandux ghalfejn jipprova titolu
assolut u langas wiehed originali bhallikieku [-azzjoni dwar ksur ta" jedd
fundamentali kienet wahda ta" rivendika (Kost. 27.3.2015 fil-kawza fl-ismijiet
Ian Peter Ellis et vs Avukat Generali et). Huwa bizzejjed, ghall-finijiet ta” dak I-
artikolu, li wiehed juri li ghandu jedd fil-haga i tkun li bih jista® jieqaf ghall-
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pretensjonijiet ta’ haddiehor. Imbaghad, ghall-finijiet al-artikolu 1 tal-Ewwel
Protokoll tal-Konvenzjoni, huwa bizzejjed li I-persuna turi li kellha I-pussess tal-
haga li thun.”

Fi kwalunkwe kaz, fil-kaz odjern jirrizulta li r-rikorrenti mhux biss xehdu bil-
gurament fl-affidavit taghhom dwar il-provenjenza tat-titolu li akkwistaw fuq il-
fond in kwistjoni izda esebixxew ukoll I-atti notarili relattivi nkluz l-istral¢ tat-
testment tas-16 t’Ottubru 2015 li permezz tieghu 1-wirt ta’ missierhom iddevolva
fughom kif ukoll I-att ta’ rinunzja tal-wirt ta’ omm ir-rikorrenti tal-31 ta’ Ottubru
2017.

Inoltre, u b’referenza ghall-argument imressaq minn dan I-intimat fil-bgija tal-
eccezzjoni fejn qal li r-rikorrenti ma jistghux jilmentaw dwar perjodi qabel ma
huma saru sidien tal-proprjeta’ in kwistjoni, din il-Qorti tirrileva li hija diga’
esprimiet ruhha fir-rigward fil-kaz Joseph Spiteri vs Avukat Generali et de¢iz
fil-11 ta’ Dicembru 2020 -

“Dwar l-argument tal-intimat illi r-rikorrent ma jistax jilmenta dwar perjodi
gabel ma ha t-titolu fuq il-proprjeta’ in kwistjoni, I-Qorti tirrimarka li 1-fond in
kwistjoni gie akkwistat mill-genituri tar-rikorrent u wara mewthom ghadda
ghandu b’wirt. Ghalhekk huwa dahal fiz-zarbun taghhom ghall-finijiet u effetti
kollha tal-ligi bid-drittijiet kollha konsegwenzjali.”

[I-Qorti hija ghalhekk sodisfatta bil-prova tat-titolu mressga mir-rikorrenti u
kwindi sejra tastjeni milli tiehu konjizzjoni ulterjuri tat-tieni eééezzjoni
preliminari tal-intimat Avukat tal-Istat.

2. Skont I-ewwel ec¢cezzjoni tal-intimati konjugi Coppola, r-rikorrenti geghdin
jabbuzaw mill-proc¢edura kostituzzjonali meta huma kellhom a dispozizzjoni
taghhom rimedji ordinarji quddiem il-Bord li jirregola I-Kera sabiex iharsu d-
drittijiet taghhom inkluz ir-revizjoni tal-ammont ta’ hlas ta’ kera.

L-Artikolu 46 (2) tal-Kostituzzjoni jipprovdi li:

“(2) II-Prim Awla tal-Qorti Civili ghandu jkollha gurisdizzjoni originali li tisma’
u tiddecidi kull talba maghmula minn xi persuna skont is-subartikolu (1) ta’ dan
l-artikolu, u tista’ taghmel dawk [-ordnijiet, tohrog dawk [-atti u taghti dawk id-
direttivi li tqis xierqa sabiex twettaq, jew tizgura t-twettiq ta’ kull wahda
middisposizzjonijiet tal-imsemmija artikoli 33 sa 45 (maghdudin) i
ghall-protezzjoni taghhom tkun intitolata dik il-persuna:
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Izda [-Qorti tista’, jekk tqis li jkun desiderabbli li hekk taghmel, tirrifjuta li
tezercita s-setghat taghha skont dan is-subartikolu f’kull kaz meta tkun sodisfatta
li mezzi xierga ta’ rimedju ghall-ksur allegat huma jew kienu disponibbli favur
dik il-persuna skont xi ligi ohra.”

Inghad hekk fil-kaz John Grech et vs Onor. Prim Ministru et de¢iza fid-29
t’April 2013 u konfermata mill-Qorti Kostituzzjonali fil-31 ta’ Jannar 2014 -

“Illi din il-kwistjoni giet dibattuta diversi drabi fil-Qrati taghna. II-Qorti
Kostituzzjonali dahlet fil-fond taghha fis-sentenza taghha fil-kawza fl-ismijiet
“Dr Mario Vella vs Joseph Bannister nomine” (deciza fis-7 ta’ Marzu 1994)
fejn, wara li elenkat numru ta’ sentenzi precedenti, qalet fost affarijiet ohra illi:

“Minn din ir-rassenja kemm tal-Prim’ Awla u kemm ta’ din il-Qorti jistghu
jitnisslu dawn il-linji gurisprudenzjali:

a. Meta hu c¢ar li hemm mezzi ordinarji disponibbli ghar-rikorrenti biex ikollu
rimedju ghad-danni li ged jilmenta, bhala principju generali dawn ghandhom
Jigsu adoperati u r-rikors ghall-organi gudizzjarji ta’ natura Kostituzzjonali
ghandu jsir wara li [-ordinarji jigu ezawriti jew meta mhumiex disponibbli;

b. Din il-Qorti Kostituzzjonali sakemm ma jirrizultawlhiex ragunijiet serji gravi
ta’ llegalita’ jew ta’ gustizzja jew Zball manifest ma tiddisturbax [-ezercizzju ta’
diskrezzjonalita’ tal-ewwel Qorti kkonferita mill-artikolu 46 (2) tal-
Kostituzzjoni;

c. Kull kaz ghandu [-fattispecje partikolari tieghu;

d. Meta r-rikorrenti ma jkunx ghamel uzu minn rimedju li seta’ kellu dan ma
jfissirx li 1-Qorti ghandha tikkonsidra li ma ghandhiex tezercita [-gurisdizzjoni
taghha jekk dak il-possibbli rimedju ma kienx pero’ jirrimedja hlief in parti I-
lanjanzi tar-rikorrenti;

e. Meta r-rikorrenti ma jkunx ezawrixxa r-rimedju ordinarji, jekk pero’ dan in-
nuqqas ikun ikkontribwixxa ghalih l-operat ta’ haddiehor allura ma jkunx
desiderabbli illi I-Qorti tieqaf u ma tipprocedix bit-trattazzjoni tal-kaz,

f. Meta l-ewwel Qorti tezercita d-diskrezzjoni taghha u tieqaf mit-trattazzjoni
minghajr ma tezamina l-materja necessarja li fugha dik id-diskrezzjoni ghandha
tigi ezercitata, il-Qorti tat-tieni grad ghandha twarrab dik id-diskrezzjoni.”

11 Rik Nru 68/11
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i I-istess Qorti fil-kawza fl-ismijiet “Philip Spiteri vs Sammy Meilaq” (deciza
fit- 8 ta’ Marzu 1995) qalet ukoll li:

“Meta l-oggett tal-kawza jkun ta’ natura komplessa — u jkollu kwistjonijiet i
ghandhom rimedju f° xi ligi ohra, u ohrajn li ma ghandhomx, rimedju hlief
Kostituzzjonali — allura ghandha tipprevali din l-ahhar azzjoni”. F’din is-
sentenza |-Qorti osservat li jkun sewwa li mal-ke/ma ‘komplessa’ jizdied il-kliem
‘jew inkella mhallta’.

Fil-kawza fl-ismijiet “Maria sive Marthese Attard et vs Policy Manager tal-Malta
Shipyards et” (deciza mill-Prim’ Awla, Sede Kostituzzjonali, fit-30 ta’ Settembru
2010) gie dikjarat illi:

“L-ezistenza ta’ rimedju iehor trid titqies fil-kuntest tal-allegat ksur tad-dritt
fundamentali. Ghandu jkun rimedju accessibbli, xieraq, effettiv u adegwat biex
jindirizza dan il-ksur. Fl-istess waqt ma hemmx ghalfejn li biex jitgies effettiv ikun
Jjirrizulta li r-rimedju sejjer jaghti lir-rikorrenti success garanti. Huwa bizzejjed
li jintwera li jkun wiehed li jista’ jigi segwit b’'mod prattiku, effettiv u effikaci.

Meta jidher li jezistu mezzi ordinarji disponibbli biex jikseb rimedju ghall-ilment
tieghu r-rikorrent ghandu jirrikorri ghal dawk il-mezzi, gabel ma jirrikorri ghar-
rimedju Kostituzzjonali u huwa biss wara li jkun fittex dawk il-mezzi jew wara li
jidher li dawk il-mezzi ma jkunux effettivament disponibbli li ghandu jintuza r-
rimedju Kostituzzjonali.”

Illi f’dan is-sens wiehed jista’ jsib ukoll [-insenjament fir-rigward fis-sentenza
tal-Qorti tal-Appell fl-ismijiet “Joseph Fenech vs Awtorita’ tal-Ippjanar et”
deciza fid-9 ta’ Novembru 2012....

|lli wiehed ghandu jqis li kemm [-artikolu invokat mill-intimati u kemm il-
Kostituzzjoni ta’ Malta ssemmi mezzi i ‘kienu disponibbli’ u allura anke jekk kien
hemm mezzi li ‘kienu’ disponibbli ghar-rikorrent izda li minhabba t-trapass taz-
zmien ma jkunux ghadhom (disponibbli), il-Qorti tista’ jekk hekk jidhrilha
tiddeklina li tezercita I-gurisdizzjoni taghha.”
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Ukoll il-kaz Sonia Zammit et vs Ministru tal-Politika So¢jali et de¢iz fis-27
ta’ Frar 20062 b’riferenza ghal aktar gurisprudenza elenka fost ohrajn dawn il-
prin¢ipji:

“Meta huwa car li hemm mezzi ordinarji disponibbli g#zar-rikorrent biex ikollu
rimedju gAad-dannu li ged jillamenta, bzala principju generali dawn gzandhom
Jigu adoperati, u r-rikors grall-organi gudizzjarji ta’ natura kostituzzjonali
ghandu jsir wara li l-ordinarji jigu ezawriti jew meta ma humhiex disponibbli.”*3

“Hu veru li kull persuna tista’ tirrikorri lill-Prim Awla ghal rimedju ta’ indole
Kostituzzjonali, imma l-ewwel subinciz ta’ dak [-Artikolu 46 irid jigi mogri mal-
proviso tat-tieni subinciz tiegau li jipprovdi li I-Qorti tista’, jekk tqis i jkun
desiderabbli li hekk tagzmel, tirrifjuta li tezercita s-setgiat tagzha skond dak |-
artikolu f’kull kaz meta tkun sodisfatta li mezzi xierqa ta’ rimedju ghall-ksur
allegat ‘huma jew kienu disponibbli favur dik il-persuna skond xi ligi ozra. 14

“Sakemm tibqa’ I-possibilita’ li [-lezjoni tad-dritt fundamentali setg/et kienet jew
ghad tista’ tigi rettifikata Dbil-proceduri u mezzi provduti bil-ligi, ikun
generalment il-kaz li I-Qorti tiddeklina milli tezercita s-setgrat kostituzzjonali
taghha.

“II-Prim Awla tal-Qorti Civili ghandha poteri diskrezzjonali wiesgZa biex
tiddeciedi li ma tezercitax il-poteri tagzha meta r-rikorrent ma ezawriex ir-
rimedji possibbli tazt il-ligi ordinarja.

Isegwi ghalhekk li 1-Qorti jehtigilha tindaga jekk, fi¢c-cirkustanzi tal-kaz odjern
ir-rikorrenti kellhomx a dispozizzjoni taghhom rimedji ordinarji li kienu
accessibbli, xierga, effettivi u effikaci ghall-ilmenti mressgqa minnhom.

Madankollu jispetta dejjem Ilill-Qorti d-diskrezzjoni li - fil-parametri tal-
dispozizzjonijiet ¢itati mill-Kostituzzjoni u I-Konvenzjoni - taghzel HI jekk
tezercitax is-setghat kostituzzjonali taghha jew le, u dan indipendentement mill-
fatt li min iressaq I-ilment ikollu jew kellu mezzi ohra ta’ rimedju ordinarju
disponibbli.

12 prim Awla tal-Qorti Civili (Sede Kostituzzjonali) Rik Nru 11/2005

13 Dr Mario Vella vs Joseph Bannister noe — Qorti Kostituzzjonali deciza 7 ta’ Marzu 1994

14 Lawrence Cuschieri vs Onor Prim Ministru — Qorti Kostituzzjonali deciza 6 t’April 1995.

15 Stephen Falzon vs Registratur tal-Qorti et — Qorti Civili Prim Awla (Sede Kostitizzjonali) deciza 14 ta’ Frar
2002

16 Domenico Savio Spiteri vs Chairman Planning Authority et” — Qorti Kostituzzjonali deciza 31 ta’ Mejju 2000
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Kif inghad fil-kaz George Debono et vs Kustodju tal-Proprjeta’ tal-Ghadu et
de¢iz fil-25 ta’ Mejju 2016*":

“....d-dispozizzjonijiet tal-proviso tal-artikolu 46(2) tal-Kostituzzjoni u tal-
artikolu 4(1) tal-Konvenzjoni jitkellmu dwar diskrezzjoni, jigifieri dwar ghazla li
tithalla f’idejn il-Qorti u mhux dwar impoZizzjoni ta’ twarrib milli twettag
xogholha,”

Jigi sottolineat li 1-lanjanza tar-rikorrenti tirrigwarda I-applikazzjoni per se tal-
ligijiet in ezami fil-konfront taghhom u kif dan jilledi d-drittijiet fundamentali
taghhom. Ma jirrizultax ghalhekk li hemm xi rimedju ordinarju li jista’ jkopri tali
lanjanza. Ir-rimedju ndikat mill-intimati ghall-intavolar ta’ pro¢eduri quddiem il-
Bord tal-Kera ma jistax jitqies rimedju effettiv u effikaci peress 1i -Bord xorta
kien ikollu jdejh marbutin bl-istess ligijiet li geghdin jigu mpunjati u ghalhekk
tali rimedju ma kien iwassal imkien ghall-fini tal-vertenza odjerna.

Ghalhekk din l-e¢¢ezzjoni preliminari sejra tigi michuda.

3. Skont it-tieni e¢¢ezzjoni tal-intimati konjugi Coppola m’ghandhomx ikunu
huma li jigu kkundannati bi ksur ta’ drittijiet fundamentali tal-bniedem in vista
tal-fatt 1i ¢ittadin privat ma jistax jinstab hati ta’ ksur ta’ drittijiet fundamentali
ta’ terzi. Huma jargumentaw ghalhekk 1i mhumhiex legittimi kontraditturi ghat-
talbiet tar-rikorrenti u ghandhom jigu liberati mill-osservanza tal-gudizzju.

11-Qorti tirreferi ghall-kaz Josephine Azzopardi pro et noe et vs L-Onorevoli
Prim Ministru et (Rik Kost 85/14) deciz fit-28 ta’ Settembru 2017 fejn inghad
hekk:

“II-Qorti tagiamel riferenza ghas-sentenza mogatija minn  din il-Qorti
diversament presjeduta fil-25 ta” Frar 2016 fil-kawza Rose Borg vs Avukat
Generali et. Hemm kienet trattata eccezzjoni simili.

11-Qorti qalet hekk :-

7 Rik 40/10
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“Illi [-Qrati taghina ppronunzjaw ruizhom f diversi okkazjonijiet dwar il-
legittimita® passiva ta” persuni privati li jkunu ccitati f'kawzi ta” indoli
kostituzzjonali u konvenzjonali.

Fil-kaz fl-ismijiet Joseph Abela v. Onor.Prim Ministru et (Kost. 7 ta” Dicembru
1990) gie ribadit Ii :

“F'kawzi ta" natura kostituzzjonali bbazati fuq id-drittijiet fundamentali, il-
legittimi kontraditturi ta” dawk l-azzjonijiet jingasmu fi tliet kategoriji. L-ewwel
kategorija tikkomprendi dak li huwa allegat li huma, direttament jew
indirittament, responsabb/i ghall-kummissjoni jew omissjoni ta” xi fatt li jikser xi
dritt fundamentali protett mil-/igi. Fir-tieni kategorija huma dawk li ghall-
omissjonijiet jew kummissjonijiet tal-persuni tal-ewwel kategorija jistghu jkunu
responsabbli biex jaghtu jew jiffornixxu r-rimedji li s-sentenza, li takkolji I-
lament tal-ksur ta” dritt fundamentali, tissanzjona. It-tielet kategorija mbaghad
hemm dawk il-partijiet kollha li jkunu in kawza meta [-kwistjoni kostituzzjonali
tingala’ fuq jew waqt xi procedura gudizzjarja.”

Izda kif anke gie ribadit mill-Qorti Kostituzzjonali fil-kaz Partit Nazzjonalista et
v Kummissjoni Elettorali et. (29 ta” Mejju 2015) "Dawn il-kategoriji ma humiex
necessarjament ezawrjenti u ma jistghux jitqisu illi jeskludu kategoriji ohra. "

Proprju f'kazijiet li jikkoncernaw l-istess materja bzal dik in disamina, ad
ezempju fil-kaz fl-ismijiet Raymond Cassar Torreggiani et. v AG et (22 ta’
Frar 2013) i¢citat mir-rikorrenti, il-Qorti Kostituzzjonali irriteniet hekk:

"(11) ... biex gudizzju jkun integru jentieg li, ghall-ahjar gudizzju tal-Qorti,
jippartecipaw fih dawk kollha li huma nteressati fil-kawza. B hekk tigi assigurata
kemm jista® jkun l-effikacita’ tal-gudizzju inkwantu dan jorbot biss lil dawk li
jkunu partecipi fih, kif ukoll jigi rispettat il-prin¢ipju tal-ekonomija tal-gudizzju
sabiex ma jkunx hemm bzonn ta" ripetizzjoni ta” proceduri kontra I-persuni kollha
interessati fid-diversi kawzi billi dawn ma jkunux zadu parti f gudizzju wiefed.
ll-gudizzju jibga™ integru mill-mument li jiezdu parti fih dawk li jkollhom id-dritt,
u dawk li kontra tagzhom dak I-istess dritt jikkompeti (App.Civ. Joseph Borg v.
Francis Vassallo [2000] Vol.LXXXIV.I1.42;App. C. Zahra De domenico v.
Zahra Dedomenico 15.01.1992)"

- OMISSIis-

" [13] Mill-premess ghandu jirrizulta car li l-intimati konjugi Tabone, bzala
inkwilini tal-fond de quo, u tenut kont tal-fatt li proprju I-inkwilinat tagzhom
jifforma I-mertu tal-kawza odjerna, gzandhom interess guridiku u gzalhekk ikunu
partecipi fil-kawza li jista™ jkollha effetti legali anke fughom”
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Dan il-Asieb gie ripetut mill-istess Qorti Kostituzzjonali fil-kaz fl-ismijiet Sam
Bradshaw et v I-AG et. (6 ta’ Frar 2015):

"Din il-Qorti tosserva li, ghalkemm tagbel mat-tezi li, ladarba I-kazin agixxa
skont il-ligi, allura m gaandux legalment jirrispondi g#all-inkostituzzjonalita®
tal-ligi applikata minnu jew jefel spejjez tal-kawza, izda mill-banda I-ozra, il-
proceduri odjerni necessarjament jaffetwaw lill-kazin stante li dan hu parti fir-
rapport guridiku li huwa regolat b’ligi li I-kostituzzjonalita™ tag#ha qed tigi
attakkata. Ghraldagstant il-prezenza tiegau f dawn il-proceduri hija necessarja
ghall-finijiet tal-integrita” tal-gudizzju. ll-kazin bzala inkwilin tal-fond gAandu
interess guridiku f'din il-kawza peress li I-meritu jikkoncerna lilu direttament.
Ghal din ir-raguni huwa giandu jkun partecipi fil-gudizzju u ghalhekk huwa
legittimi kuntraditturi.” (ara wkoll Cedric Mifsud nomine v Avukat Generali et.
-Q.K. 31 ta” Jannar 2014; Perit Joseph Barbara v On.Prim Ministru -Q.K. 31
ta’ Jannar 2014).

Fil-kaz in ezami, I-ilment tar-rikorrenti huwa dirett lejn i¢-cafda tad-dritt tagzha
ta’ uzu u tgawdija tal-proprjeta’ tagzha in kwantu li dan hu b effett tal-artikolu
12(2)(b)(i) tal-Kap 158 u tal-ligijiet vigenti. Fost ir-rimedji mitluba hemm wkoll
dak tal-izgumbrament tal-intimat Carmel Gatt. Gxalhekk filwaqt li tagbel li |-
intimat m'gzandux legalment jirrispondi g#all-inkostituzzjonalita™ tal-ligi
Imsemmija, jew anke li jeiel spejjez tal-kaw:za, izda mill-banda l-o#ra, il-
proceduri odjerni necessarjament jaffetwawh stante li dan hu parti fir-rapport
guridiku li huwa regolat b'ligi li I-kostituzzjonalita® tagZha ged tigi attakkata.
Ghaldagstant il-prezenza tiegZu f dawn il-proceduri hija necessarja grall-finijiet
tal-integrita’ tal-gudizzju. L-intimat bzala inkwilin tal-fond gzandu interess
guridiku f din il-kawza peress li I-mertu jikkoncerna lilu direttament. Gzal din ir-
raguni huwa ghandu jkun partecipi fil-gudizzju u gralhekk huwa legittimu
kuntradittur.”

Fid-dawl ta’ dawn il-prin¢ipji appena citati, il-Qorti tirrileva li huwa minnu li r-
rikorrenti qeghdin jattakaw legislazzjoni promulgata mill-Istat u huwa minnu
wkoll li fi proceduri ta’ natura kostituzzjonali huwa I1-Istat li jgorr ir-
responsabbilta’ ghall-ksur ta’ drittijiet fundamentali tal-parti leza jekk tali ksur
jigi konfermat.

Madankollu, in kwantu |-mertu tal-proc¢eduri huwa proprju 1-fond 1i tieghu I-
intimati huma nkwilini, I-konsegwenzi ta’ tali kawza fl-eventwalita’ li jintlagghu
it-talbiet tar-rikorrenti jistghu jaffetwaw direttament lill-istess intimati. Infatti fl-
ewwel talba taghhom ir-rikorrenti geghdin jitolbu proprju l-iZgumbrament tal-
inkwilini bhala rimedju ghall-allegat ksur tad-drittijiet fundamentali taghhom.
Konsegwentement dan kollu jnissel I-interess guridiku, dik lil gurisprudenza tqies
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bhala legittimita’ passiva, U kwindi I-locus standi mehtieg sabiex I-intimati jkun
parti mill-kawza u jiddefendu |-pozizzjoni taghhom qua inkwilini residenti fil-
fond.

Din it-tieni e¢éezzjoni sejra tigi michuda.

C. MERTU

Fl-ewwel talba taghhom ir-rikorrenti ged jitolbu lill-Qorti ssib li b’rizultat tat-
thaddim tal-Kap. 69 tal-Ligijiet ta’ Malta u l-emendi vigenti dwar il-kera ged
jinkisrulhom id-drittijiet fundamentali taghhom kif protetti bl-artikolu 37 tal-
Kostituzzjoni u bl-artikoli 14 u I-Ewwel Artikolu ta’ 1-Ewwel Protokol tal-
Konvenzjoni.

(i) Dwar l-artikolu 37 tal-Kostituzzjoni

Fir-raba’ e¢cezzjoni |-Avukat tal-Istat jghid li l-artikolu 37 tal-Kostituzzjoni
huwa mproponibbli minhabba li 1-Kirja in kwistjoni hija protetta bil-Kap 69 tal-
Ligijiet ta’ Malta li hija ligi li dahlet fis-sehh gabel Mejju 1966 u ghalhekk taqa’
taht id-dispozizzjoni tal-artikolu 47 (9) tal-Kostituzzjoni.

L-Artikolu 47(9) tal-Kostituzzjoni jipprovdi li -

“Ebda haga fl-artikolu 37 ta” din il-Kostituzzjoni ma gzandha tolqgot il-hdim ta’
xi ligi fis-seziz minnufih gabel it-3 ta” Marzu 1962 jew xi ligi magzmula fi jew
wara dik id-data li temenda jew tissostitwixxi xi ligi fis-sezz minnufih gabel dik
id-data (jew xi ligi li, minn Zmien g#al Zmien, tkun emendata jew sostitwita bil-
mod deskritt f'dan is-subartikolu) u li ma —

(a) izzidx max-xorta ta” proprjeta li jista™ jittiezied pussess tagzha jew id-drittijiet
fuq u interess fi proprijeta li jistgau jigu miksuba;

(b) izzidx mal-finijiet li gialihom jew cirkostanzi li fihom dik il-proprjeta jista’
jittiezied pussess tagzha jew tigi miksuba;
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(c) tagamilx il-kondizzjonijiet li jirregolaw id-dritt gzal kumpens jew I-ammont
tieghu angas favorevoli lil xi persuna li jkollha jew li tkun interessata fil-
proprjeta; jew

(d) tipprivax xi persuna minn xi dritt bzal dak li huwa msemmi fil-paragrafu (b)
jew paragrafu (c) tal-artikolu 37(1) ta” din il-Kostituzzjoni.”

Inghad hekk mill-Qorti fil-kaz Simone Galea et vs Avukat Generali et deéiz
fit-30 ta’ Gunju 2020 fejn tressqu eccezzjonijiet simili ghal dawk in ezami —

“Skont |-Avukat tal-Istat, I-ilment tar-rikorrenti bbazat fug I-Art 37 tal-
Kostituzzjoni huwa nfondat billi dik id-disposizzjoni ma tistax tigi nvokata g#all-

N gt e -

minnufih gabel dik id-data. Fil-kaz tal-lum il-kirja favur I-intimati Vella hija
regolata bil-Kap 69 li saret gabel it-3 ta” Marzu 1962 u allura kienet saved bl-
Art 47(9) tal-Kostituzzjoni.

Ir-rikorrenti jagzimlu I-argument illi la darba I-kirja bdiet ghaddejja wara t-3 ta’
Marzu 19628, I-applikazzjoni tad-dispozizzjonijiet tal-Kap 69 tista” tikkostitwixxi
vjolazzjoni tal-Art 37 tal-Kostituzzjoni. Izidu jgiidu li anke jekk jirrizulta li I-Kap
69 kien saved bl-applikazzjoni tal-Art 47(9) tal-Kostituzzjoni, f'dan il-kaz
partikolari dan il-principju xorta wazda ma jistax isib applikazzjoni peress illi
skont ir-rikorrenti I-emendi introdotti bl-Att X tal-2009 jinkwadraw ruhhom tazt
I-eccezzjonijiet kontemplati fil-paragrafi (b) u (c) tal-Art 47(9). Ghalhekk bl-
applikazzjoni tad-disposizzjonijiet talKap 69 u bl-emendi tal-2009 baqg#et tigi
mposta relazzjoni forzuza bejn is-sid u I-inkwilin bi dritt ta” rilokazzjoni ope legis.

[1-Qorti rat il-gurisprudenza dwar |-Art 37 u I-Art 47(9) tal-Kostituzzjoni fil-
kuntest tal-Kap 88 tal-Ligijiet ta” Malta.

Fil-kawza fl-ismijiet Lawrence Fenech Limited v. Kummissarju tal-Artijiet et
deciza mill-Qorti Kostituzzjonali fid-9 ta” Novembru 2012 tressaq aggravju fis-
sens li I-Ewwel Qorti ma setgzetx issib ksur tal-Art 37 tal-Kostituzzjoni minzabba
I-Art 47(9). L-aggravju kien milqug# propju ghaliex il-Kap 88 sar ligi tal-pajjiz
gabel it-3 ta Marzu 1962.

18 Fil-kaz odjern il-kirja bdiet tiddekorri minn gabel it-3 ta’ Marzu 1962 kif anke ammess mir-rikorrent li gal i I-
kirja kienet ilha ghaddejja aktar minn 70 sena
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Fis-sentenza ta™ din il-Qorti tal-4 ta” Ottubru 2016 fil-kawza fl-ismijiet Melina
Micallef v. [I-Kummissarju tal-Artijiet (hekk kif riformata mill-Qorti
Kostituzzjonali fl-24 ta~ Novembru 2017) kien riaffermat illi d-disposizzjonijiet
tal-Kap 88 kienu saved bl-Art 47(9) tal-Kostituzzjoni u gralhekk ma tistax tigi
nvokata vjolazzjoni tal-Art 37 tal-Kostituzzjoni.

Similment fis-sentenza ta” din il-Qorti tat-3 ta” Ottubru 2014 fil-kawza fl-ismijiet
Francis Bezzina Wettinger et vs Kummissarju tal-Artijiet et (konfermata mill-
Qorti Kostituzzjonali fl-24 ta™ April 2015) ingAad hekk :-

“L-intimati jikkontendu li 1-Art 37 tal-Kostituzzjoni mhuwiex applikabbli gzall-
kaz tal-lum in vista tal-Art 47(9) tal-Kostituzzjoni.

[I-Qorti terga” taghimel riferenza ghas-sentenza tal-Qorti Kostituzzjonali fil-
kawza “Bezzina Wettinger et vs Il-Prim " Ministru et” (op. Cit.)

Fis-sentenza tag#iha, il-Qorti Kostituzzjonali kkonfermat dak li galet I-Ewwel
Qorti:-

I1li gialhekk din il-Qorti tagbel mal-konkluzjoni tal-Ewwel Qorti illi I-Kapitolu
88 — brala ligi li kienet fis-sezi gabel it-3 ta” Marzu 1962 — huwa salvagwardjat
bl-istess Kostituzzjoni ai termini tal-Artikolu 47(9), u konsegwentement dan |-
aggravju ged jigi respint.

I1li dwar dan il-punt, din il-Qorti tagZmel riferenza wkoll g#as-sentenza ta™ din
il-Qorti (PA/RCP) tat-22 ta Marzu 2002 fil-kawza “Francis Bezzina Wettinger
et vs Kummissarju tal-Artijiet” fejn inghad hekk:-

i kif inghad f'Pawlu Cachia vs Avukat Generali et (9/4/99 Rik. Nru.
586/97/VDG), il-Adim ta” xi ligi fis-sez minnufih gabel id-data msemmija ma
tistax tkun antikostituzzjonali fis-sens li tippekka kontra l-artikolu 37. L-istess
jinghad ghal xi amending act jew substituting act magZzmula f dik id-data jew
wara dik id-data purche’ li tali att li hekk jemenda jew jissostitwixxi dik il-ligi ma
jkunx jagamel xi waida mill-affarijiet imsemmi fil-paragrafi (a) sa (d) tal-
imsemmi artikolu 47(9).

I kif kompliet tgzid dik il-Qorti, ma hemmx dubbju li I-Kap. 88 kien fis-se/i#
gabel it-3 ta~ Marzu 1962. Ma hemmx dubju wkoll li I-imsemmija ligi giet
emendata wara dik id-data, izda r-rikorrent f ebda #in ma ndika xi emenda li b™xi
mod taga’ tanit xi wiezed mill-paragrafi (a) sa (d) tal-artikolu 47(9). llli zafna
mill-emendi magzmula wara t-3 ta” Marzu 1962 kienu ta™ natura formali b/as-
sostituzzjoni tal-Gvernatur Generali bil-President ta™ Malta. Illi din il-Qorti
b hekk ezaminat jekk fir-rigward tad-dikjarazzjonijiet ta” esproprjazzjoni meritu
ta’ din il-kawza u fir-rigward tal-proceduri giall-kumpens gewx imzaddma xi
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amending provisions li jagg#u tazt I-imsemmija paragrafi (a) sa (d). Din il-Qorti
ma tarax li dan huwa lI-kaz, fis-sens li d-dispozizzjonijiet imzaddma fir-rigward
tal-ordnijiet ta” esproprjazzjoni de quo huma kollha salvati bl-Artikolu 47(9)
milli jiksru I-Artikolu 37 illikwida kumpens li, skond ir-rikorrenti, ma kienx xieraq
u adegwat.

[1-Qorti tirrileva li I-kumpens li I-Bord kien u g#adu jillikwida jsegwi I-kriterji li
huma stabbiliti fid-disposizzjonijiet tal-Kap 88. Gaalhekk billi I-Kap 88 huwa ligi
li giet saved ai termini tal-Art 47(9) tal-Kostituzzjoni, din I-Qorti mhijiex sejra
tgis ix-xorta ta” ilment li gaandhom ir-rikorrenti skond I-Art 37 tal-Kostituzzjoni
fejn dan I-ilment jolgot it-twettieq tal-Kap 88.”

Riferibbilment g#all-kaz tal-lum, ma hemmx dubju illi I-ligijiet relattivi gxall-
kirja mertu tal-kawza saru gabel it-3 ta- Marzu 1962. Dawk il-ligijiet gew
emendati matul is-snin.

[1-Qorti m'gAandhiex prova li xi emendi kienu jaqg#au tait xi wiesed mill-
eccezzjonijiet ravvizati fil-paragrafi (a) sa (d) tal-Art 47(9) tal-Kostituzzjoni.
Tghid dan graliex bl-introduzzjoni tal-Artikolu 1531B il-legislatur gramilha
cara illi gaal kirja li kienet fis-sesiz gabel I-1 ta” Gunju 1995 ghandha tibga®
tgzodd il-ligi kif kienet fis-sezz gabel I-1 ta” Gunju 1995. Madanakollu bl-emendi
li dazlu fis-senz bis-sazha tal-Att X tal-2009 il-legislatur zaseb illi jipprovdi gal
skaletta ta” zidiet fil-quantum tal-kirja waqt li gie ffissat ammont bzala I-angas
rata ta’ kera permissibbli. Zgur gialhekk illi bl-introduzzjoni ta™ dawn I-emendi
il-legislatur ma poggiex fis-seis kondizzjonijiet li jirregolaw id-dritt g#al
kumpens b'mod angas favorevoli gfas-sidien. Ma tirrizultax ghalhekk |-
eccezzjoni ravvizata tazt il-paragrafu (c) tal-Art 47(9) tal-Kostituzzjoni. Langas
ma jista™ jing#ad illi I-emendi ntrodotti bl-Att X tal-2009 jaqg/u ta/t I-eccezzjoni
mazsuba fil-paragrafu (b) tal-Art 47(9) tal-Kostituzzjoni ghaliex I-Art 1531F
jagimel elenku specifiku tal-persuni li f'determinati cirkostanzi tista™ tigi
tramandata I-kirja favur tagzhom. Ghralhekk mhux talli dawn I-emendi ma jzidux
mal-finijiet jew cirkostanzi li fihom jista® jinkiseb lura |-pussess battal tal-
proprjeta talli jservu sabiex jistabilixxu cut off date u determinati c¢irkostanzi li
tazithom biss tista™ tigi mgedda I-kirja favur qraba tal-inkwilin. Jekk I-inkwilin
ma jkollux jgzixu miegzu persuni li jissoddisfaw il-kriterji partikolari ndikati fl-
Artikolu 1531F, is-sid jaf b certezza li mal-mewt tal-inkwilin huwa sejjer jikseb
lura I-pussess battal. 11-Qorti hija tal-fehma illi I-emendi introdotti bl-Att X tal-
2009 ma jzidux aktar piz fuq is-sidien ma" dak li kien diga” mpost bil-Kap 69.

Fid-dawl tal-premess, il-Qorti tqis illi d-disposizzjonijiet tal-Kap 69 kienu saved
bl-Art 47(9) tal-Kostituzzjoni. Ghalhekk ma tistax tigi avvanzata mir-rikorrenti
pretensjoni ta” vjolazzjoni tal-Art 37 tal-Kostituzzjoni. Fi¢-¢irkostanzi ma hemmx
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il-Atiega li tistharreg il-parti (b) tal-eccezzjoni, kif ukoll I-eccezzjonijiet bin-nru
hamsa (5) u sitta (6) li tressaq I-Avukat tal-Istat li huma relatati.

L-ewwel talba limitatament u safejn tirreferi gxal vjolazzjoni tal-Art 37 tal-
Kostituzzjoni gegida tkun respinta.

A skans ta’ dilungar inutli dwar dan il-punt, fuq skorta ta’ dawn il-principji
gurisprudenzjali, 1i 1-Qorti tabbrac¢cja u taghmilhom taghha, sejra tigi respinta
l-ewwel talba tar-rikorrenti limitatament safejn din hija bazata fuq I-
artikolu 37 tal-Kostituzzjoni.

Ghall-istess ragunijiet, sejra tintlaga’ r-raba’ e¢¢ezzjoni tal-intimat Avukat
tal-Istat filwaqt li konsegwentement sejra tastjeni milli tiehu konjizzjoni tal-
hames ec¢cezzjoni tieghu li hija marbuta wkoll mal-Artikolu 37 tal-
Kostituzzjoni u anke l-e¢¢ezzjoni 9 safejn tolqot I-artikolu 37.

(ii) Dwar l-ewwel artikolu tal-ewwel protokol tal-Konvenzjoni

L-Artikolu 1 tal-Ewwel Protokol tal-Konvenzjoni jipprovdi hekk —

“Kull persuna naturali jew persuna morali ghandha d-dritt ghat-tgawdija
pacifika tal-possedimenti tag/ha.

Hadd ma ghandu jigi pprivat mill-possedimenti tiegZu #lief fl-interess pubbliku
gu bla Asara tal-kundizzjonijiet provduti bil-ligi u bil-principji generali tal-ligi
internazzjonali.

Izda d-disposizzjonijiet ta” gabel ma giandhom b ebda mod inaqgsu d-dritt ta’
Stat li jwettag dawk il-ligijiet li jidhrulu xierga biex jikkontrolla I-uzu tal-
proprjeta’ skond I-interess generali jew biex jizgura I-Alas ta’ taxxi jew
kontribuzzjonijiet ofira jew pieni. ”.

Fl-analizi taghha fil-kuntest ta’ dan I-artikolu I-Qorti trid tara jekk gewx rispettati
t-tlett principji distinti tieghu u ¢ioe” illi (a) il-mizura mehuda mill-Istat saret taht
gafas legali; (b) I-iskop tal-mizura kien wiehed legittimu; u (c) il-mizura mehuda
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mill-Istat zammet bilan¢ gust u proporzjonat bejn I-ghan pubbliku u I-htiega li
Jigu rispettati d-drittijiet fundamentali tas-sidien tal-proprjeta’.

Fil-kaz Rik 75/14 Josephine Azzopardi pro et noe vs L-Onor Prim Ministru
et dec¢iz fit-28 ta’ Settembru 2017 il-Qorti galet hekk dwar dan I-artikolu -

“Huwa mag#ruf li I-Istat gzandu margni ta” apprezzament wesg#in meta jigi biex
jintroduci legislazzjoni sabiex itaffi problemi ta” akkomodazzjoni.

Fil-kaz ta” Spadea and Scalabino vs Italy deciz fit-28 ta” Settembru 1995 I-ECHR
osservat :-

“The second paragraph reserves to States the right to enact such laws as they
deem necessary to control the use of property in accordance with the general
interest. .

... Such laws are especially common in the field of housing, which in our modern
societies, is a central concern of social and economic policies. . . . . In order to
implement such policies, the legislature must have a wide margin of appreciation
....The Court will respect the legislature’s judgment as to what is in the general
interest unless that judgment is manifestly without reasonable foundation. . . . .
an interference must strike a fair balance between the demands of the general
interest of the community and the requirements of the protection of the
individual's fundamental rights. . . .There must be a reasonable relationship of
proportionality between the means employed and the aim pursued.”

Madanakollu, I-interess tal-privat ghandu wkoll jigi salvagwardjat ghialiex
ghalkemm kien rikonoxxjut illi [-Istat ghandu dritt jikkontrolla l-uzu tal-
proprjeta, ghandu jkun sodisfatt ir-rekwizit tal-proporzjonalita.

Fis-sentenza ta” Amato Gauci vs Malta (op. cit.) I-ECHR galet hekk :-

“56. Any interference with property must also satisfy the requirement of
proportionality. As the Court has repeatedly stated, a fair balance must be struck
between the demands of the general interest of the community and the
requirements of the protection of the individual s fundamental rights, the search
for such a fair balance being inherent in the whole of the Convention. The
requisite balance will not be struck where the person concerned bears an
individual and excessive burden (see Sporrong and Lonnroth cited above, 88 69-
74, and Brumarescu v. Romania [GC], no. 28342/95, § 78, ECHR 1999-VII).
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57. The concern to achieve this balance is reflected in the structure of Article 1
of Protocol No. 1 as a whole. In each case involving an alleged violation of that
Article the Court must therefore ascertain whether by reason of the State's
interference the person concerned had to bear a disproportionate and excessive
burden (see James and Others, cited above, § 50; Mellacher and Others, cited
above, § 48, and Spadea and Scalabrino v. Italy, judgment of 28 September 1995,
§ 33, Series A no. 315-B).

58. In assessing compliance with Article 1 of Protocol No. 1, the Court must make
an overall examination of the various interests in issue, bearing in mind that the
Convention is intended to safequard rights that are “practical and effective”. It
must look behind appearances and investigate the realities of the
situation complained of. In cases concerning the operation of wide-ranging
housing legislation, that assessment may involve not only the conditions of the
rent received by individual landlords and the extent of the State's interference
with freedom of contract and contractual relations in the lease market, but also
the existence of procedural and other safeguards ensuring that the operation of
the system and its impact on a landlord's property rights are neither arbitrary
nor unforeseeable. Uncertainty — be it legislative, administrative or arising from
practices applied by the authorities — is a factor to be taken into account in
assessing the State's conduct. Indeed, where an issue in the general interest is at
stake, it is incumbent on the public authorities to act in good time, and in an
appropriate and consistent manner (see Immobiliare Saffi v. Italy, [GC], no.
22774/93, 8 54, ECHR 1999-V; and Broniowski, cited above, § 151).

59. Moreover, in situations where the operation of the rent-control legislation
involves wide-reaching consequences for numerous individuals and has
economic and social consequences for the country as a whole, the authorities
must have considerable discretion not only in choosing the form and deciding
on the extent of control over the use of property but also in deciding on the
appropriate timing for the enforcement of the relevant laws. Nevertheless, that
discretion, however considerable, is not unlimited and its exercise cannot entail
consequences at variance with the Convention standards (see, mutatis
mutandis,Hutten-Czapska, cited above, § 223).”

.... “In the present case, having regard to the low rental value which could be
fixed by the Rent Regulation Board, the applicant’s state of uncertainty as to
whether he would ever recover his property, which has already been subject to
this regime for nine years, the lack of procedural safeguards in the application
of the law and the rise in the standard of living in Malta over the past decades,
the Court finds that a disproportionate and excessive burden was imposed on
the applicant. The latter was requested to bear most of the social and financial
costs of supplying housing accommodation to Mr and Mrs P. (see, mutatis
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mutandis, Hutten-Czapska, cited above, § 225). It follows that the Maltese State
failed to strike the requisite fair balance between the general interests of
the community and the protection of the applicant’s right of property.”

Ghalhekk [-ECHR ikkonkludiet li kien hemm ksur tal-Ewwel Artikolu tal-Ewwel
Protokoll tal-Konvenzjoni.

Relevanti wkoll huwa dak li galet I-istess Qorti fis-sentenza tat-22 ta” Novembru
2011 fil-kaz ta” Saliba et vs Malta :-

“ ... the rise in the standard of living in Malta over these decades and the
diminished need to secure social housing compared to the post-war era........ itis
clear that what might have been justified years ago, will not necessarily be
justified today (see Amato Gauci, cited above, 60).”

Fil-kaz ta® Zammit & Attard Cassar vs Malta li kien deciz fit-30 ta” Lulju 2015,
I-ECHR irriaffermat il-principji li kienu enunzjati fis-sentenzi tag#ha ta’ gabel
dwar il-kontroll ta” kiri ta” djar billi rriteniet:

"57. In each case involving an alleged violation of Article 1 of Protocol No. 1,
the Court must ascertain whether by reason of the State's interference, the person
concerned had to bear a disproportionate and excessive burden (see 9
App.N0.1046/12) -ECHR 25 ta” Frar 2016. James and Others, cited above, 8§ 50,
and Amato Gauci, cited above, § 57).

58. In assessing compliance with Article 1 of Protocol No. 1, the Court must make
an overall examination of the various interests in issue, bearing in
mind that the Convention is intended to safeguard rights that are “practical and
effective”. It must look behind appearances and investigate the realities of the
situation complained of. That assessment may involve not only the conditions of
the rent received by individual landlords and the extent of the State's interference
with freedom of contract and contractual relations in the lease market, but also
the existence of procedural and other safeguards ensuring that the operation of
the system and its impact on a landlord’s property rights are neither arbitrary
nor unforeseeable. Uncertainty — be it legislative, administrative or arising from
practices applied by the authorities — is a factor to be taken into account in
assessing the State's conduct (see Immobiliare Saffi v. Italy, [GC], no. 22774/93,
8 54, ECHR 1999-V, and Broniowski, cited above, §151).”

[1-Qorti Ewropea ghad-Drittijiet tal-Bniedem qalet hekk fil-kaz Cassar v Malta
deciz fit-30 ta’ Jannar 2018 -
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“43. The Court reiterates that in order for an interference to be compatible with
Article 1 of Protocol No. 1 it must be lawful, be in the general interest and be
proportionate, that is to say it must strike a “‘fair balance’ between the demands
of the general interest of the community and the requirements of the protection of
the individual’s fundamental rights (see, among many other authorities, Beyeler
v. Italy [GC], no. 33202/96, § 107, ECHR 2000-1, and J.A. Pye (Oxford) Ltd and
J.A. Pye (Oxford) Land Ltd v. the United Kingdom [GC], no. 44302/02, § 75,
ECHR 2007-111). The Court will examine these requirements in turn,

(a) Whether there was an interference

44. In connection with the development of property, the Court has previously
found that having been aware of the fact that their property had been encumbered
with restrictions when they had bought it (for example, its designation in a local
development plan), the applicants could not hold that circumstance against the
authorities (see Lacz v. Poland, (dec.) no. 22665/02, 23 June, 2009; and the case-
law cited therein), specially when a complaint has not been made that they had a
legitimate reason to believe that the restrictions encumbering their property
would be removed after they bought the property. However, the Court has not
excluded that there might be particular cases where an applicant who bought a
property in full knowledge that it was encumbered with restrictions may
subsequently complain of an interference with his or her property rights, for
example, where the said restrictions are alleged to be unlawful (ibid.).

45. More specifically in the context of restrictions on lease agreements (in
particular the prohibition on bringing a tenant’s lease to an end), the Court has
found that there was an interference as a result of the domestic courts’ refusals
of the applicants’ demands, despite the applicants’ knowledge of the applicable
restrictions when they had entered into the lease agreement, a matter which
however carried decisive weight in the assessment of the proportionality of the
measure (see Almeida Ferreira and Melo Ferreira v. Portugal, no. 41696/07, 88
27 and 34, 21 December 2010).

46. Subsequently, inR & L, s.r.o.and Others (cited above) the Court
specifically examined whether Article 1 of Protocol No. 1 protected applicants
who had purchased property in the knowledge that rent restrictions imposed on
the property might contravene the Convention. In that case, when the applicants
had acquired their respective properties their rents had been set in accordance
with the rent regulations applicable at the time and the applicants could not have
increased the rents above the threshold set by the State. Nor were they free to
terminate the rent agreements and conclude new ones with different — higher —
levels of rent. The Court did not find it decisive that one of the applicants had
purchased the property before the domestic courts had taken issue with the
legislation in place which had given a legitimate expectation that the status of
such properties would be addressed by the national legislator in due course. The
Court held that it could not be said that the applicants as landlords had implicitly

33


https://hudoc.echr.coe.int/eng#{%22appno%22:[%2233202/96%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2244302/02%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2222665/02%22]}
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2241696/07%22]}

84/2020MH

waived their right to set the level of rents, as, for the Court, waiving a right
necessarily presupposed that it would have been possible to exercise it. There
was no waiver of a right in a situation where the person concerned had never had
the option of exercising that right and thus could not waive it. It followed that the
rent-control regulations had constituted an interference with the landlords’ right
to use their property (ibid., § 106).

47. In the more recent Zammit and Attard Cassar (cited above, § 50) case, in
a situation where the applicants’ predecessor in title had knowingly entered into
a rent agreement in 1971 with relevant restrictions (specifically the inability to
increase rent or to terminate the lease), the Court held that, at the time, the
applicants’ predecessor in title could not reasonably have had a clear idea of the
extent of inflation in property prices in the decades to follow. Moreover, the Court
observed that when the applicants had inherited the property in question they had
been unable to do anything more than attempt to use the available remedies,
which had been to no avail in their circumstances. The decisions of the domestic
courts regarding their request had thus constituted interference in their respect.
Furthermore, as in R & L, s.r.0. and Others, in Zammit and Attard Cassar (both
cited above) the applicants, who had inherited a property that had already been
subject to a lease, had not had the possibility to set the rent themselves (or to
freely terminate the agreement). It followed that they could not be said to have
waived any rights in that respect. Accordingly, the Court found that the
rent-control regulations and their application in that case had constituted an
interference with the applicants’ right (as landlords) to use their property
(Zammit and Attard Cassar, cited above, § 51).

48. Turning to the present case, the Court also notes that the applicants had
bought their property before the European Court of Human Rights took issue with
the Maltese legislation applicable in cases such as Amato Gauci (cited above).
That judgment was eventually followed in most cases in domestic case-law.
However, again the Court finds this not to be decisive given the passage of time
between the purchase of the property and now. In this connection the Court
reiterates that what might be justified at a specific time might not be justified
decades later (see Amato Gauci, cited above, § 60). In the present case, while it
Is true that the applicants knowingly entered into the rent agreement in 1988 with
the relevant restrictions (specifically the inability to increase the rent or to
terminate the lease), the Court considers that the applicants could not reasonably
have foreseen the extent of inflation in property prices in the decades that
followed (see Zammit and Attard Cassar, cited above, § 50). Once the
discrepancy in the rent applied and that on the market became evident, they were
unable to do anything more than attempt to use the available remedies, which
they did in 2010, but which were to no avail in their circumstances. The decisions
of the domestic courts regarding their application thus constituted interference
in their respect. Furthermore, the applicants, who bought a property that was
already subject to a restricted lease, did not have the possibility to set the rent
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themselves or to freely terminate the agreement. Clearly, they could not be said
to have waived any rights in that connection (see Zammit and Attard Cassar,
cited above, § 50).

49. Accordingly, the Court finds that the rent-control regulations and their
application in the present case constituted an interference with the applicants’
right (as landlords) to use their property (see Zammit and Attard Cassar, cited
above, 8 51). Nevertheless, in circumstances such as those of the present case a
number of considerations need to be made in connection with the proportionality
of the interference.

50. The Court has previously held that rent-control schemes and restrictions
on an applicant’s right to terminate a tenant’s lease constitute control of the use
of property within the meaning of the second paragraph of Article 1 of Protocol
No. 1. It follows that the case should be examined under the second paragraph of
Article 1 of Protocol No. 1 (see Hutten-Czapska v. Poland [GC], no. 35014/97,
88 160-61, ECHR 2006-VIII; Bittdé and Others v. Slovakia, no. 30255/09, § 101,
28 January 2014; and R & L, s.r.o. and Others, cited above, § 108).

(b) Whether the Maltese authorities observed the principle of lawfulness and
Ppursued a “legitimate aim in the general interest”

51. The Court refers to its general principles on the matter as set out in Amato
Gauci (cited above, § 53-54).

52. That the interference was lawful has not been disputed by the parties. The
Court finds that the restriction arising from the 1979 amendments was imposed
by Act XXIII of 1979 and was therefore “lawful” within the meaning of Article 1
of Protocol No. 1.

53. In the present case the Court can accept that the applicable legislation in
the present case pursued a legitimate social-policy aim, specifically the social
protection of tenants (see Amato Gauci, cited above, § 55, and Anthony Aquilina,
cited above, 8 57). It is, however, also true that the relevance of that general
interest may have decreased over time, particularly after 2008 (see Anthony
Aquilina, cited above, § 57), even more so given that following that date, the only
person benefiting from the impugned measures was P.G., whose financial
situation as shown before the domestic courts and which is not being contested
before this Court, leaves little doubt as to P.G’s necessity for such a property,
and at a regulated rent. This Court will therefore revert to this matter in its
assessment as to the proportionality of the impugned measure.

(c) Whether the Maltese authorities struck a fair balance

54. The Court refers to its general principles on the matter as set out in Amato
Gauci (cited above, § 56-59).

55. The Court will consider the impact that the application of the 1979 Act had
on the applicants’ property. It notes that the applicants could not exercise their
right of use in terms of physical possession as the house was occupied by tenants
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and they could not terminate the lease. Thus, while the applicants remained the
owners of the property they were subjected to a forced landlord-tenant
relationship for an indefinite period of time.

56. Despite any reference to unidentified procedural safeguards by the
Government (see paragraph 41 above) the Court has on various occasions found
that applicants in such a situation did not have an effective remedy enabling them
to evict the tenants either on the basis of their own needs or those of their
relatives, or on the basis that the tenants were not deserving of such protection
(see Amato Gauci, cited above, § 60, and Anthony Aquilina, cited above, § 66).
Indeed, when their need arose (some years after they had purchased it) and later
despite the little need of it by the tenant — who was not in any particular need of
housing (at least after 2008) — the applicants were unable to recover the property.
Consequently, the application of the law itself lacked adequate procedural
safeguards aimed at achieving a balance between the interests of the tenants and
those of the owners (see Anthony Aquilina, cited above, 8§ 66, and mutatis
mutandis, Zammit and Attard Cassar, cited above, § 61). The Court further
considers that the possibility of the tenant leaving the premises voluntarily was
remote, especially since the tenancy could be inherited — as in fact happened in
the present case. It is clear that these circumstances inevitably left the applicants
In uncertainty as to whether they would ever be able to recover their property.

57. As to the rent payable, the Court is ready to accept that EUR 466 annually
was a more or less reasonable amount of rent in 1988 - particularly given that it
was an amount of rent which the applicants were aware of and in spite of which
they decided to purchase the property with the relevant restrictions. Furthermore,
it was an amount of rent which the applicants expected to receive for a number
of years, at least until the demise of J.G. and his wife. Moreover, the Court
accepts that at the relevant time the measure pursued a legitimate social-policy
aim (see paragraph 53 above) which may call for payments of rent at less than
the full market value (see Amato Gauci, 8§ 77).

58. The same cannot be said after the passage of decades, during which the
rent had remained the same (as stated by the parties and the domestic courts, the
rent is still EUR 466 annually). The Court has previously held that there had been
a rise in the standard of living in Malta over the past decades (see Amato Gauci,
cited above, § 63, and Anthony Aquilina, cited above, § 65). Thus, the needs and
the general interest which may have existed in 1979 must have decreased over
the three decades that ensued (see Anthony Aquilina, cited above, § 65). It is
noted that as stated by the Government in paragraph 40 above, the minimum
wage in 2015 was EUR 720.46 per month, while in 1974 (the date when Malta
adopted a national minimum wage) it amounted to the equivalent of less than
EUR 100 per month (see Amato Gauci, cited above, § 60).

59. The Court need not identify the exact year at which the rent payable was
no longer reasonable. It observes that cases against Malta concerning the same
subject matter, that is to say renewal of leases by operation of law - whose rent
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had been set on an open market — (see Amato Gauci, Anthony Aquilina,
and Zammit and Attard Cassar, all cited above), which have invariably lead to
findings of a violation of Article 1 of Protocol No. 1, concerned periods after the
year 2000. Furthermore, the Government of the respondent State have often
argued that Malta suffered a boom in property prices in 2003 (see, for
example, Apap Bologna v. Malta, no. 46931/12, § 97, 30 August 2016). Lastly,
although not determinative, it was only in 2008 that the applicants refused to
accept the rent, once P.G. had inherited the property. In the light of the above it
suffices for the Court to consider that a rent based on the value of the property
as it stood in 1962 with the relevant adjustment which amounted to EUR 466
annually in 1988 and thereafter — was certainly not reasonable for the years
following 2000.

60. In particular, even if one had to concede that the valuations submitted by
the applicants are on the high side, the Court notes that the first-instance
domestic court, in 2011, accepted EUR 3,000 per month (that is to say EUR
36,000 per year) as the rental market value of the property (see paragraph 18
above). Thus, the amount of rent received by the applicants, around EUR 39 a
month, that is to say EUR 466 per year, for a fourteen-room house in Sliema, a
highly sought-after location, is indeed “derisory” as was also found by the first-
instance domestic court (see paragraph 18 above). Indeed, that amount of rent
contrasts sharply with the market value of the premises in recent years, as
accepted by the domestic court or as submitted by the applicant, as it amounted
to a little more than 1% of the market value. The Court considers that State
control over levels of rent falls into a sphere subject to a wide margin of
appreciation by the State and its application may often cause significant
reductions in the amount of rent chargeable. Nevertheless, this may not lead to
results which are manifestly unreasonable (see Amato Gauci, cited above, 8§ 62).

61. In the present case, having regard to the low rental payments to which the
applicants have been entitled in recent years, the applicants’ state of uncertainty
as to whether they would ever recover their property, which has already been
subject to this regime for nearly three decades, the rise in the standard of living
in Malta over the past decades, and the lack of procedural safeguards in the
application of the law, which is particularly conspicuous in the present case given
the situation of the current tenant as well as the size of the property and the needs
of the applicants, the Court finds that a disproportionate and excessive burden
was imposed on the applicants. It follows that the Maltese State failed to strike
the requisite fair balance between the general interests of the community and the
protection of the applicants’ right of property.

62. There has accordingly been a violation of Article 1 of Protocol No. 1 to the
Convention.”
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Fid-dawl ta’ dawn il-prin¢ipji gurisprudenzjali 1-Qorti tirrileva li huwa pacifiku
li I-Istat ghandu d-dritt u I-obbligu li jippromulga I-ligijiet li jidhirlu xierga biex
jikkontrolla I-uzu tal-proprjeta’ skont 1-interess generali. Infatti I-Istat ghandu
f’idejh diskrezzjoni wiesgha sabiex jidentifika x’inhu mehtieg fl-interess generali
u sabiex jistabilixxi liema huma dawk il-mizuri mehtiega ghall-harsien tal-
interess generali. Madankollu, fit-thaddim ta’ din id-diskrezzjoni tieghu li johlog
mekkanizmu li jipprotegi kategorija ta’ persuni (utilisti ta’ fondi ghal fini tal-kaz
tal-lum) huwa xorta m’ghandux il-mano libera |i jippregudika b’mod
sproporzjonat id-drittijiet ta’ kategorija ta’ persuni ohra (sidien ta’ dawk il-fondi
ghal fini tal-kaz tal-lum). Fin-nuggas huwa I-Istat li ghandu jgorr ir-
responsabbilta’ ghal dan I-izbilan¢ bejn il-varji drittijiet imsemmija.

Mehudin i¢-¢irkustanzi kollha tal-kaz odjern il-Qorti tqis li d-dispozizzjonijiet
tal-ligijiet in ezami qeghdin icahhdu lir-rikorrenti mit-tgawdija |-proprjeta’
taghhom partikolarment in kwantu l-legislatur gieghed jiddetta u jikkontrolla |-
quantum li l-istess rikorrenti jistghu jir¢ievu bhala kera. Huwa minnu li kien
hemm xi titjib fil-valur tal-kera bis-sahha tal-emendi fosthom tal-Att X tal-2009
kif sussegwentement emendati, izda meta mgabbla mal-valuri lokatizji tal-fond
in kwistjoni skont is-suq hieles ma hemm ebda dubju li hemm disparita’ enormi
u dan kif jirrizulta mit-tqabbil bejn il-valuri lokatizji fis-suq hieles elenkati fir-
relazzjoni tal-perit Caruana Galea u l-kera li effettivament ilha snin tithallas mill-
intimati konjugi Coppola.

Fil-kaz succitat Simone Galea et vs Avukat Generali et il-Qorti nfatti galet
hekk-

“Tajjeb jingaad illi bl-emendi li kienu ntrodotti gzall-Kap 16 bl-Att X tal-2009,
ghad li kien hemm awment fil-kera, xorta waida baga’ jirrizulta sproporzjon
kontra r-rikorrenti bejn I-awment fil-kera skont I-Art 1531C tal-Kap 16 u I-valur
lokatizju tal-fond fis-suq #ieles. Dan oltre g#all-fatt li s-sid baga™ kostrett
joggsod gral quantum ta® zieda dettat mil-ligi li stabbiliet mhux biss kemm
ghandu jkun I-awment izda anke kull meta. Qabel id-d#ul fis-sez# tal-emendi, ir-
rikorrenti odjerni kienu ilhom snin twal igarrbu lezjoni tal-jedd tagzhom skont I-
Art 1 Prot 1 tal-Konvenzjoni.

Fid-decizjoni tagZha tal-11 ta’ Dicembru 2014 fil-kaz ta” Anthony Aquilina vs
Malta I-ECtHR irrimarkat illi - “the 2009 and 2010 amendments (only) slightly
improved a landlord’s position”. (enfasi ta’ din il-Qorti) _
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Fil-kaz ta~ Zammit and Attard Cassar v Malta (op. cit.) I-ECtHR irrimarkat :-

“While the applicants do not have an absolute right to obtain rent at market
value, the Court observes that, despite the 2009 amendments, the amount of rent
Is significantly lower than the market value of the premises as submitted by the
applicants, which was not effectively contested by the Government. ... While the
Court has accepted above that the overall measure was, in principle, in the
general interest, the fact that there also exists an underlying private interest of a
commercial nature cannot be disregarded.”

Fil-kaz ta’ lan Peter Ellis et vs Avukat Generali et, (op cit) il-Qorti
Kostituzzjonali stabbiliet illi :-

“Langas 1-emendi grall-Kodici Civili li seizew bl-Att tas-sena 2009 ma jistg/iu
jitgiesu bzala li jagitu rimedju effettiv gAall-lanjanzi tar-rikorrenti, kemm grax
tezisti diskrepanza enormi bejn I-awment fil-kera kontemplat fl-artikolu 1531C u
I-valur lokatizju tal-fond fis-suq #ieles, kif ukoll gzax id-disposizzjonijiet tal-
artikolu 1531F, fi¢-cirkostanzi tal-kaz, jagaimlu remota l-possibilita’ li dawn
jipprendu I-pussess tal-fond tagzhom.”

B referenza grall-kaz tal-lum, jirrizulta ppruvat illi I-kera percepita mir-
rikorrenti, abbazi tad-disposizzjonijiet tal-Kap 69, hija bil-wisq inferjuri g#all-
kera fis-suq. Il-figuri li saret referenza ghalihom aktar kmieni jitkellmu
waredhom. Gralhekk huwa ppruvat I-isproporzjon li ma jridx I-Art 1 Prot 1 tal-
Konvenzjoni u li ged jingarr mis-sid.

Hija I-fehma konsiderata ta” din il-Qorti illi megjusa I-fatti u cirkostanzi tal-kaz
tal-lum kif evolvew mal-medda tas-snin sal-lum il-piz li kellu jgorr is-sid kien
sproporzjonat u eccessiv. ”

Jigi sottolineat ukoll li anke jekk il-valur tal-kera stabbilit mill-ligi mhux bilfors
ikun dags kemm irendi s-suq hieles xorta jirrizulta li hemm gabza kbira meta
mqgabbel mal-valur lokatizju massimu li r-rikorrenti jistghu jircievu minghand I-
inkwilini ntimati. Kif diga’ nghad ripetutament fil-varji sentenzi in materja, r-
rata ta’ hlas tal-kera stabbilita mill-ligi la tista’ titqies li hija kompatibbli mar-
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realta’ so¢jali f’Malta fiz-zminijiet tal-lum u langas mar-rati lokatizji applikabbli
fis-suq hieles tal-proprjeta’.

Fil-kaz fl-ismijiet Louis Apap Bologna vs Avukat Generali et deéiz f1-4 ta’
Gunju 2018 il-Qorti galet hekk -

"Ghalkemm ir-ratio legis wara d-disposizzjonijiet tal-Kap 69 kien illi tkun
ippreservata b intervent legislattiv mirat il-vijabbilita® ekonomika ta” I-azjendi
kummerc¢jali, ma hemmx l-icken dubju li I-gagzda ekonomika u finanzjarja tal-
pajjiz illum toffri xejriet lejn il-posittiv u mhijiex dik li kienet fiz-zmien meta sar
il-Kap 69.”

Dan kollu jfisser li bil-ligijiet imsemmija I-Istat naqas 1i jikkontrobilan¢ja 1-
mizuri li ha - fejn gab taht il-kontroll tieghu 1-uzu tal-proprjeta’ tas-sidien involuti
- b’salvagwardji adegwati li jipprotegu d-drittijiet ta’ dawn l-istess sidien tal-
fondi milquta b’tali ligijiet. Ghaldaqgstant ir-rikorrenti odjerni, l-istess bhal sidien
ohra fl-istess pozizzjoni taghhom, spic¢aw igorru piz sproporzjonat u ngust
fughom peress li nholoq zbilan¢ bejn il-jeddijiet taghhom min-naha wahda u I-
interess generali min-naha l-ohra.

Ma’ dawn il-kunsiderazzjonijiet, u b’referenza ghall-e¢¢ezzjoni numru 3 tal-
Avukat tal-Istat, il-Qorti zzid li I-fatt li I-ligi in ezami kienet diga’ fis-sehh meta
saret il-kon¢essjoni tas-subcens temporanju lill-inkwilini Coppola ma huwhiex
ostaklu ghar-rikorrenti biex javvanza pretensjonijiet bhal dawk imressqa fil-
kawza odjerna.

Inghad hekk fil-kaz Chemimart Ltd vs Avukat Generali et de¢iz fl-14 ta’
Di¢cembru 2018 dwar sitwazzjoni simili fil-kuntest ta’ ligi ohra u ¢ioe’ I-Att
XXII1 tal-1979 -

“11. ll-kaz appena citat ghandu rilevanza pjuttost qawwija g#all-kaz odjern
ghaliex il-fatti huma simili sew: f’dak il-kaz ir-rikorrenti kienu akkwistaw il-
proprjeta” mingsand terzi fil-11 ta’ Jannar, 1988, jigifieri wara li sar I-Att XXIII
tal- 1979, konsapevoli tal-fatt li dik il-proprjeta” kienet mizmuma minn inkwilin
rikonoxxut li kellu tlett itfal. GAalhekk il-Qorti Ewropea rrilevat li kienu huma
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xtraw soggett gaal kondizzjonijiet ristrettivi imposti minn dak I-Att li permezz tad-
disposizzjonijiet tiegiau ma setgiux jistabbilixxu huma stess il-kera dovuta jew
jitterminaw liberament il-kirja. Meta d-diskrepanza kibret bejn il-kera mzallsa u
dik dettata mis-sug, huma rrikorrew g#ar-rimedji li kienet toffri I-ligi izda fic-
cirkostanzi dawn ma swewx u d-decizjonijiet tal-qrati domestici fil-konfront
tagZzihom kienu jikkostitwixxu indzil:

“48 ... In the present case, while it is true that the applicants knowingly entered
into the rent agreement in 1988 with the relevant restrictions (specifically the
inability to increase the rent or to terminate the lease), the Court considers that
the applicants could not reasonably have foreseen the extent of inflation in
property prices in the decades that followed (see Zammit and Attard Cassar, cited
above, 850). Once the discrepancy in the rent applied and that on the market
became evident, they were unable to do anything more than attempt to use the
available remedies, which they did in 2010, but which were to no avail in their
circumstances. The decisions of the domestic courts regarding their application
thus constituted interference in their respect. Furthermore, the applicants, who
bought a property that was already subject to a restricted lease, did not have the
possibility to set the rent themselves or to freely terminate the agreement. Clearly,
they could not be said to have waived any rights in that connection (see Zammit
and Attard Cassar, cited above, $50) .

12. Mill-premess jirrizulta punt importanti applikabbli wkoll gzall-kaz odjern: il-
fatt li r-rikorrent akkwista I-fond in kwistjoni wara I-emendi li seiiew permezz
tal-Att XXI1 tal- 1979, ma jistax validament jigi meqjus bzala rinunzja gzad-dritt
li jistabbilixxi I-kera dovuta skont id-diskrezzjoni tieghu. Kif senjalat milil-Qorti
Ewropea:

“46 ... There was no waiver of a right in a situation where the person concerned
had never had the option of exercising that right and thus could not waive it”.

[1-Qorti tinnota wkoll li bis-sahha tal-Att ricenti Numru XXIV tal-2021 (artiklu
4A tal-Kap 69) saru xi emendi ohra fosthom emenda marbuta maz-zieda fil-kera
permezz ta’ liema s-sidien ghandhom il-possibilita’ 1i jitolbu lill-Qorti tawtorizza
z-zieda fil-kera sa 2% tal-valur tal-fond fis-suq miftuh. Ghalkemm dawn I-emendi
zgur gabu aktar titjib fl-ezercizzju tad-drittijiet tas-sidien bhar-rikorrent, tali
emendi ma jinnewtralizzawx il-lezjoni li kienu ilhom isofru r-rikorrenti u I-
predecessuri taghom fit-tgawdija tal-proprjeta’ taghhom ghas-snin ta’ gabel ma
dahal fis-sehh dan 1-Att. Jinghad pero’ li mill-introduzzjoni taghhom fit-28 ta’
Mejju 2021 ‘il quddiem il-Qorti hija sodisfatta li I-emendi ntrodotti geghdin
jilhqu bilan¢ propozjonat bejn id-drittijiet tas-sidien u dawk tal-inkwilini.
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Fid-dawl tas-suespost I-ewwel talba tar-rikorrenti timmerita li tigi milqugha
safejn hija mibnija fuqg I-ewwel artikolu tal-ewwel protokol tal-Konvenzjoni
u dan ghall-perjodu sa gabel I-introduzzjoni tal-artikolu 4A tal-Kap 69.

In vista tas-suespost I-e¢¢ezzjonijiet enumerati tlieta u minn numru sitta sa
sbatax tal-Avukat tal-Istat sejrin jigu mi¢huda filwaqt li l-eé¢éezzjonijiet
ulterjuri tieghu marbuta mal-introduzzjoni tal-artikolu 4A tal-Kap 69 sejrin
jintlagghu b’dana li mhux sejjer jinstab ksur tal-ewwel artikolu tal-ewwel
protokol fil-konfront tar-rikorrenti mid-dhul fis-sehh tal-Att XXIV tal-2021
‘il quddiem.

(iii) Dwar l-artikolu 14 tal-Konvenzjoni

Fl-ewwel talba taghhom ir-rikorrenti jilmentaw ukoll minn ksur tal-artikolu 14
tal-Konvenzjoni.

L-artikolu 14 tal-Konvenzjoni jipprovdi hekk -

“It-tgawdija tad-drittijiet u libertajiet kontemplati f’din il-Konvenzjoni ghandha
tigi assigurata minghajr diskriminazzjoni ghal kull raguni bhalma huma s-Sess,
razza, kulur, lingwa, religjon, opinjoni politika jew opinjoni ohra, origini
nazzjonali jew socjali,assocjazzjoni ma’ minoranza nazzjonali, proprjeta, twelid
Jew status iehor.’

b

[I-Qorti ma ssibx li din it-talba hija gustifikata. Kull tgabbil ghal fini ta’
diskriminazzjoni jrid isir fil-kuntest ta’ ‘like with like’ u ma jirrizultax mill-provi
mressqga li r-rikorrenti gew trattati b’mod differenti minn sidien ohra fl-istess
kategorija taghhom.

Fil-kaz Joseph Micallef et vs Avukat Generali et de¢iz fl-1 ta’ Lulju 2020 il-
Qorti galet hekk —
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Fil-kaz tal-lum, ir-rikorrenti ma gabu I-ebda prova li turi li xi individwu jew
individwi [ posizzjoni simili ghal taghhom gew trattati b ’'mod differenti u langas
indikaw xi motiv formanti I-bazi tal-allegata diskriminazzjoni. Ghall-kuntrarju,
il-proprjetarji kollha li ghandhom proprjeta soggetta ghall-kirja li saret gabel I-
1995, ilkoll jinsabu fl-istess gaghda legali li gieghed fiha r-rikorrenti, u dawn
ilkoll gew trattati u milquta bl-istess mod. Fil-kaz c¢itat ta’ Amato Gauci vs. Malta,
il-Qorti ddeskriviet is-sitwazzjoni b ‘dan il-mod:

“The Court reiterates that Article 14 complements the other substantive
provisions of the Convention and its Protocols. It has no independent existence
since it has effect solely in relation to “the enjoyment of the rights and freedoms”
safeguarded by those provisions. Although the application of Article 14 does not
presuppose a breach of those provisions — and to this extent it is autonomous —
there can be no room for its application unless the facts at issue fall within the
ambit of one or more of the latter (Petrovic vs Austria, 27 March 1988).

The Court reiterates that discrimination means treating differently without an
objective and reasonable justification, persons in relevantly similar situations ...
However not every difference in treatment will amount to a violation of Article
14. It must be established that other persons in an analogous or relevantly similar
situation enjoy preferential treatment and that this distinction is discriminatory.

The Court reiterates that no discrimination is disclosed by a particular date being
chosen for the commencement of a new legislative regime, and that differential
treatment arising out of a legislative change is not discriminatory where it has a
reasonable and objective justification in the interests of the good administration
of justice. The use of a cut-off date creating difference in treatment is an
inevitable consequence of introducing new systems which replace previous and
outdated schemes. Moreover, the choice of such a cut-off date when
introducing new regimes falls within the wide margin of appreciation afforded
to a State when reforming its policies®.

The Court observes that the 1995 amendments sought to abolish a law which, in
fact, was challenged by the applicant and in respect of which the Court has found
aviolation of the applicant’s property rights. The introduction of the amendment
does not appear arbitrary or unreasonable in any way. On the contrary, in the
instant case, the fact that the effects of the impugned law were abolished in
respect of contracts concluded after 1995, a decision which fell within the State’s
margin of appreciation, can be deemed reasonably and objectively justified to
protect owners from restrictions impinging on their rights.”

1% Tipa grassa b’enfasi tal-Qorti
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F’dan il-kaz il-Qorti tqis li I-intenzjoni tal-legislatur kienet li tigi stabbilita cut-
off date minn meta gie deciz li ma kellhiex tibga’ tinghata I-istess protezzjoni fil-
kirja u mhux li tinholoq diskriminazzjoni kontra persuni. L-imsemmija data giet
stabbilita mil-legislatur bhala d-data minn meta kellhom jidhlu fis-sehh uhud
mill-emendi proposti ghal-ligijiet tal-kera, u ghalhekk ma jirrizultax li kien hemm
xi ksur tal-artikolu 14 tal-Konvenzjoni.”

I1-Qorti m’ghandhiex x’izzid ma’ dawn il-kunsiderazzjonijiet li taghmilhom
taghha u kwindi l-ewwel talba tar-rikorrenti sejra tigi respinta safejn
tirrigwarda l-artikolu 14 tal-Konvenzjoni.

Ghall-istess ragunijiet, I-e¢¢ezzjonijiet numru 18 u 19 tal-intimat Avukat tal-
Istat sejrin jintlaqghu.

D. RIMEDJU

In vista tal-fatt li I-Qorti sabet ksur tad-drittijiet fundamentali tar-rikorrenti huma
jimmeritaw li jinghataw rimedju adegwat skont kif talbu fil-bgija tat-talbiet.

Fir-rigward tal-pretensjoni tar-rikorrenti ghall-hlas ta’ kumpens u danni
adegwati, il-Qorti tibda billi tirreferi ghall-prin¢ipji gurisprudenzjali fir-rigward
kif elenkati fil-kaz succitat Simone Galea et vs Avukat Generali et li uhud
minnhom jghidu hekk-

“Huwa principju ben assodat illi I-kumpens li jista™ jingZata fi procediment ta®
natura kostituzzjonali mhuwiex ekwivalenti gsad-danni civili li jigu likwidati
mill-grati ordinarji (ara : QK : Philip Grechpro et noe v. Direttur tal-
Akkomodazzjoni Socjali et deciza fis-17 ta” Dicembru 2010 ; Victor Gatt et v.
Avukat Generali et deciza fil- 5 ta’ Lulju 2011 ; u lan Peter Ellis et v. Avukat
Generali et deciza fl-24 ta Gunju 2016).

Fid-decizjoni ta> Maria Stella sive Estelle Azzopardi et vs Avukat Generali et
deciza fit-30 ta” Settembru 2016, il-Qorti Kostituzzjonali kompliet tippreciza illi
r- “rimedju li taghti din il-Qorti huwa kumpens g#all-ksur tad-dritt fondamentali
u mhux danni ¢ivili gial opportunita’ mitlufa.”
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Dan premess, huma diversi I-konsiderazzjonijiet li 1-Qorti giandha tqgis sabiex
tistabilixxi I-quantum tal-kumpens.

Decizjoni li kkunsidrat fid-dettall din il-kwistjoni hija s-sentenza li tat il-Qorti
Kostituzzjonali fil-kawza Raymond Cassar Torregiani et vs Avukat Generali et

(op. cit.)
11-Qorti galet hekk : -

“Dwar il-quantum tal-kumpens dovut issir referenza gzas-sentenza ta™ din il-
Qorti Igino Trapani Galea Feriol pro et noe et v Kummissarju tal-Artijiet et
deciza fil-31 ta” Ottubru 2014, fejn f materja ta” komputazzjoni ta” kumpens g/al
lezjoni ta’ dritt fondamentali sancit fl-artikolu konvenzjonali fuq citat gie
osservat:

“Rigward il-quantum tal-kumpens stabbilit mill-ewwel Qorti, din il-Qorti
tosserva fl-ewwel lok li kull kaz ghandu jigi trattat u deciz fuq il-fattispecie tieg/u.
Barra minn hekk, jekk il-Qorti Ewropeja rasset li f certi kazijiet kellha tag#ti
kumpens flammont inferjuri gial dak li nghata lir-rikorrenti mill-ewwel
Qorti, ma jfissirx li allura I-Qrati Maltin tilfu I-awtonomija tagzhom b™ mod li
bilfors kumpens li jingzata ikun f'ammont vicin dak li tagnti I-Qorti Ewropeja.
Fil-kaz odjern l-ewwel Qorti #adet in konsiderazzjoni |-fatturi kollha i
jimmilitaw kemm favur kif ukoll kontra r-rikorrenti u deherilha li I-kumpens
xieraq li ghandha tag#ti f dan il-kaz ikun fl-ammont ta” zZamsa u gzoxrin elf Euro
(EUR 25,000).

Hija kkonsidrat id-dewmien da parti tar-rikorrenti li jieadu I-proceduri
opportuni, il-valur tal-immobbli, iz-2mien tant twil li r-rikorrenti ilhom privati
mill-godiment tal-proprjeta’ tagzhom ming#zand ma ng#ata ebda kumpens, |I-istat
tal-fond u l-ezistenza tal-fattur tal-interess pubbliku. Ma® dawn g#andu jigi
senjalat il-fatt li gabel I-ispossessament tal-proprjeta” tagzhom ir-rikorrenti
kellhom permess mill-Bord kompetenti sabiex jizviluppaw il-fond.”

Issa ghalkemm, huwa minnu illi I-valur tal-kumpens akkordat mill-Qorti wara
sejba ta” lezjoni tad-drittijiet fondamentali ma jekwiparax necessarjament ma’
likwidazzjoni ta™ danni civili attwali sofferti, ma jfissirx li d-danni materjali
ghandhom jigu njorati ghall-finijiet tal-ezercizzju odjern. 11-Qorti trid tqis il-
fatturi kollha rilevanti g#all-kaz odjern sabiex tasal g/ad-determinazzjoni tal-
quantum. Dawn huma (1) it-tul ta’ Zmien li ilha sse## il-vjolazzjoni konsidrat
ukoll fid-dawl tat-tul taz-zmien li r-rikorrenti damu sabiex resqu I-proceduri
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odjerni biex jirrivendikaw id-drittijiet kostituzzjonali tagihom ; (2) il-grad ta’
sproporzjoni relatat mal-introjtu li ged jigi percepit ma™ dak li jista™ jigi percepit
fis-suq #ieles, konsidrat ukoll I-ghan soc¢jali tal-mizura; (3) id-danni
materjali sofferti mir-rikorrenti konsidrat ukoll I-ispejjez sostanzjali li gzamlu |-
intimati Tabone ssabiex jirrendu I-fond abitabbli u (4) I-ordni li ser tag#ti din il-
Qorti dwar I-ezenzjoni f'dan il-kaz mill-effetti legali tal-Artikolu 5 tal-Kap 158.”

Meta jinghata kumpens fi procediment ta” din ix-xorta, g#andu jingZata
konsiderazzjoni I-ghan li jkun immotiva I-mizura u cioe™ l-interess pubbliku.
Ghall-fini ta” quantum ta’ kumpens u relattiva motivazzjoni, ara dawn id-
decizjonijiet li jirreferu wkoll g#all-pronunzjamenti tal-ECtHR :- QK : Angela
sive Gina Balzan v. LOnorevoli Prim Ministru : op. cit. ; Dr. Cedric Mifsud et
vs I-Avukat Generali et : op. cit. ; Concetta sive Connie Cini vs Eleonora Galea
et : op. cit. ; Robert Galea vs Avukat Generali et : PA/GK : op cit ; Sergio Falzon
et vs Alfred Farrugia et : PA/GK : op. cit. ; PA/GK : 15 ta’ Frar 2018 :
Alessandra Radmilli vs Joseph Ellul et ; PA/GK : 2 ta” Marzu 2018 : Thomas
Cauchi et vs Avukat Generali et) [ara wkoll g#all-istess skop : ECtHR: 30 ta’
Jannar 2018 : Cassar vs Malta : Application 50570/13]

Il-proceduri odjerni min-natura tagzhom huma diretti sabiex jindirizzaw lezjoni
kostituzzjonali u/jew konvenzjonali.

11-Qorti sabet vjolazzjoni tal-Art 1 Prot 1 tal-Konvenzjoni.

Ghalkemm id-diskrepanza bejn il-kera attwalment percepita u I-valur lokatizju li
I-fond de quo jgib fis-suq zieles hija fattur determinanti sabiex ikun stabbilit jekk
kienx vjolat il-prin¢ipju tal-proporzjonalita’, fl-istess wagt hemm fatturi ozra li
wkoll grandhom rilevanza, u li flimkien gizandhom iwasslu g#all-g#oti ta®
kumpens gust grall-lezjoni subita.

Fis-sentenza li tat fil-31 ta” Jannar 2014 fil-kawza fl-ismijiet Concetta sive
Connie Cini vs Eleonora Galea et il-Qorti Kostituzzjoni rrilevat:

“25. F'materja ta’ kumpens il-gurisprudenza patria kif ukoll dik tal-Qorti
Ewropeja identifikat is-segwenti principji:

“The Court would reiterate that compensation terms under the relevant
legislation may be material to the assessment whether the contested measure
respects the requisite fair balance and, notably, whether it imposes a
disproportionate balance on applicants. The taking of property without payment
of an amount reasonably related to its value will normally constitute a
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disproportionate interference.” [ECHR 31443/96 para.176 Bronoiswki V.
Poland, decided 22 June 2004].”

Applikati dawn il-prin¢ipji ghall-kaz tal-lum il-Qorti hija tal-fehma li ghandhom
jittiehdu diversi konsiderazzjonijiet ghal fini ta’ kumpens primarjament li -

1. Anke jekk il-kumpens mhux necessarjament ikun dags kemm irendi s-suq
hieles, huwa sostanzjali I-isproporzjon fid-differenza bejn il-kera 1i jithallas
attwalment lir-rikorrenti u dik li setghu jirc¢ievu skont is-suq hieles li kieku ma
kienx hemm id-dispozizzjonijiet tal-ligi mpunjati;

2. L-istat ta’ ncertezza li r-rikorrenti u I-predecessuri taghhom damu fih matul is-
snin u I-perjodu li ilhom ibatu sproporzjon fid-drittijiet taghhom;

3. L-inerzja da parti tal-Istat, li matul is-snin, sa gabel ma ntroduca I-Att XXIV
tal-2021, baqa’ passiv ghall-htiega ta’ ntervent legislattiv effettiv sabiex johloq
bilan¢ aktar proporzjonat bejn il-pizijiet u d-drittijiet ta’ persuni fil-qaghda tar-
rikorrent.

Wara li hadet is-suespost kollu in konsiderazzjoni il-Qorti hija tal-fehma li
a favur ir-rikorrent ghandha tigi likwidata s-somma ta’ hamsa u ghoxrin elf
Ewro (€25,000) bhala kumpens pekunarju U s-somma ta’ hamest elef Ewro
(€5,000) bhala kumpens non-pekunarju ghall-lezjoni sofferta mir-rikorrent,
liema somma ghandu jaghmel tajjeb ghaliha 1-Avukat tal-Istat.

Ghalhekk tilqa’ t-talbiet tar-rikorrenti ghall-hlas tal-kumpens u danni kif
appena deciz.

[1-Qorti tinnota wkoll li r-rikorrenti geghdin jitolbu wkoll ir-rimedju tal-
izgumbrament tal-intimati konjugi Coppola.

Din it-talba mhijiex sejra tintlaga’.
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Fl-ewwel lok il-Qorti tqis li I-proceduri kostituzzjonali mhumiex il-forum fejn
tali talba ghandha tigi ventilata. Din il-materja ghandha se mai titressaq quddiem
ilI-forum kompetenti ordinarju.

Fil-kaz Josephine Azzopardi pro et noe vs L-Onorevoli Prim Ministru et
de¢iz fis-27 ta> Gunju 2017 (Rik 96/2014) il-Qorti galet hekk -

llli gie deciz diversi drabi mill-Qrati tagsna li I-proceduri kostituzzjonali
mhumiex il-forum addattat sabiex jigi deciz jekk inkwilin gaandux jigi zgumbrat
jew le. Din il-vertenza tispetta lill-grati ordinarji jew lill-Bord li Jirregola I-Kera
skont il-kaz. Dak li huwa rilevanti hija I-konsiderazzjoni li, fil-kaz li jinstab li ligi
hija vjolattiva tad-drittijiet fundamentali ta’ xi parti, dik il-ligi ma tistax tibga’
tingsata effett bejn il-partijiet kemm il darba u sakemm I-applikazzjoni tagZha
tkun leziva ghad-drittijiet fundamentali ta’ dik il-parti (ara sentenza Curmi vs
Avukat Generali, Kost 24/06/2016).

Fl-istess sens is-sentenza Portelli vs Avukat Generali, 45/2014 — deciza fil-25 ta’
Novembru 2016 fejn il-Qorti galet hekk:

“Dan ma jfissirx illi din il-gorti sejra tordna I-izgumbrament tal-konvenut; dan
ma huwiex kompitu ta’ din il-qorti u langas ma huwa meritu ta’ kawza
kostituzzjonali illi I-gorti tara jekk il-konvenut gizandux xi titolu iezor li jag/tih
jedd ikompli jzomm il-fond: dak ikun il-meritu ta’ kawza ad hoc quddiem il-qorti
jew tribunal kompetenti. Li qiegidha tgzid din il-gorti huwa biss illi f’kawza li
jistgau jiftau l-atturi ghall-izgumbrament tal-konvenut quddiem il-gorti jew
tribunal kompetenti, il-konvenut ma jkunx jista’ jingeda bl-art. 12(2) tal-Kap. 158
ghad-difiza tieghu billi dak l-artikolu huwa, fir-relazzjoni bejn l-atturi u I-
konvenut, bla effett”. [Ara s-sentenza mog#tija fid-29 ta’ April 2016 fl-ismijiet
Victor Portanier et v. Avukat Generali et]. ”

[I-Qorti tikkondividi ma’ dawn il-konkluzjonijiet appena ¢itati u sejra
taghmilhom taghha.

Inoltre jigi sottolineat ukoll lin kif suespost bis-sahha tal-introduzzjoni tal-Att
XXV tal-2021 ir-rikorrenti issa ghandhom rimedju ordinarju li permezz tieghu
jistghu jadixxu quddiem il-Bord li Jirregola I-Kera sabiex jitolbu revizjoni tal-
kera skont kif provdut fil-Kap 69. Kwindi mhuwhiex il-kaz i I-Qorti taghti r-
rimedju estrem tal-izgumbrament tal-inkwilini ntimati.
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Maghmula dawn l-osservazzjonijiet il-Qorti sejra tichad il-bgija tal-
ec¢ezzjonijiet tal-intimat Avukat tal-Istat filwaqt li tilga I-bgija tal-
e¢cezzjonijiet tal-intimati konjugi Coppola safejn huma kompatibbli ma’
dak deciz.

Ghal dawn il-motivi I-Qorti taqta’ u tiddeciedi I-kawza billi —

1. Tastjeni milli tiehu konjizzjoni ulterjuri tat-tieni e¢¢ezzjoni u wkoll tal-
hames u d-disa’ e¢¢ezzjoni safejn jolqtu l-artikolu 37 tal-Kostituzzjoni tal-
Avukat Generali, tilga r-raba’, it-tmintax u d-dsatax -il e¢éezzjoni tal-
intimat Avukat tal-Istat u anke |-e¢¢ezzjonijiet ulterjuri filwaqt li tichad il-
bgija tal-e¢¢ezzjonijiet tieghu;

2. Ti¢had I-ewwel u t-tieni e¢¢ezzjoni tal-intimati konjugi Coppola u tilqa’ 1-
bgija tal-e¢¢ezzjonijiet safejn kompatibbli ma’ dak deciz fis-sentenza.

3. Tilga’ 1-ewwel talba tar-rikorrenti limitatament safejn tirrigwarda |-
ewwel artikolu tal-Ewwel Protokoll tal-Konvenzjoni u tichadha fil-bqija;

4. Tilga’ t-talbiet rimanenti tar-rikorrenti u tillikwida s-somma globali ta’
tletin elf Ewro (€30,000) in kwantu ghal hamsa u ghoxrin elf Ewro (€25,000)
bhala kumpens pekunarju u hamest elef Ewro (€5,000) bhala kumpens non-
pekunarju, liema somma ghandu jaghmel tajjeb ghaliha I-intimat Avukat
tal-Istat;

4. L-ispejjez tal-kawza ghandhom jithallsu mill-Avukat tal-Istat.

Onor. Dr. Miriam Hayman LL.D.
Imhallef

Victor Deguara
Dep. Reg.
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