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QORTI TAL-APPELL
IMHALLFIN

S.T.O. PRIM IMHALLEF MARK CHETCUTI
ONOR. IMRALLEF JOSEPH R. MICALLEF
ONOR. IMRALLEF TONIO MALLIA
Seduta ta’ nhar |-Erbgha, 1 ta’ Dicembru, 2021.

Numru 20

Rikors numru 209/21/1

IManage Limited (C 47760)
V.

1. Direttur tal-Kuntratti;

2. Infrastructure Malta;

3. Meinhardt (Malta) Private Limited (C 82602)

II-Qorti:

1. Dan hu appellimressaq fid-9 ta’ Lulju, 2021, mis-socjeta” appellanti
iManage Ltd. kontra decizjoni tat-30 ta’ Gunju, 2021, li ta |-Bord ta’
Revizjoni dwar Kuntratti Pubbli¢i (minn hawn ‘il quddiem imsejjah “il-

Bord”) fil-kaz riferenza IM029/2020 (kaz numru 1589).

2. F'dan il-kaz l-appellata Infrastructure Malta harget tender “for

professional services in connection with the supervision and works
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certification for works tender IM010/2020 — construction of an underpass
at the roundabout junction node Wa23 between Trig San Tumas, Triq il-
Kunsill tal-Ewropa and Vjal I-Avjazzjoni in Luga”. Saru diversi offerti ghal
dan il-kuntratt, fosthom mis-socjeta” appellanti iManage Ltd., li pero’, giet
dikjarata “non-compliant” mill-kumitat evalwattiv. Din is-socjeta’
appellanti ressget appell ghal quddiem il-Bord. Quddiem dan il-Bord ir-
‘recommended bidder”, is-socjeta’ appellata Meinhardt (Malta) Private
Ltd., ressqget e¢cezzjoni preliminari fejn qalet li I-appell kien inammissibbli
perss illi, skont hi, is-socjeta” appellanti messha talbet “a pre-contractual
remedy” taht ir-Regolament 262 tar-Regolamenti dwar kuntratti pubblici.
[I-Bord, b’sentenza tat-30 ta’ Gunju, 2021, accetta din |-ec¢ezzjoni u ma

lagax I-appell li kienet ressget quddiemu s-socjeta’ appellanti.

3. Id-decizjoni tal-Bord hija s-segwenti:

“The Board refers to the minutes of the Board sitting of the 22" June
2021.

Having noted the objection filed by iManage Ltd. (hereinafter referred
to as the Appellant) on 19" April 2021, refers to the claims made by the
same Appellant with regards to the tender of reference IM029/2020
listed as case No. 1589 in the records of the Public Contracts Review

Board.
Appearing for the Appellant: Dr. Norval Desira
Appearing for the Contracting Authority Dr.  Alexander

Scerri Herrera

Appearing for the Preferred Bidder: Dr. Clement
Mifsud Bonnici & Dr. Calvin Calleja

Whereby, the Preferred Bidder's preliminary plea is based on the
following:
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1. The Appeal is Inadmissible — the Appellant failed to file an
application for a pre-contractual remedy in terms of Regulation 262 of
the PPR. The Appellant is challenging a tender specification of the
Tender which was drafted clearly and unambiguously.

2. The Appellant’s letter of objection is ex admissis based on one
central issue; namely, the alleged restrictive interpretation by the
Contracting Authority of the phrase ‘specialised in Structural
Engineering’.

3. Appellant failed to request clarifications in terms of Regulation
38 of the PPR.

This Board, after hearing submissions made by the Preferred Bidder's
and Appellant’s legal representatives, opines that the issue that merits
immediate attention is whether an objection should have been filed in
accordance with Regulation 270 or whether a call for remedies should
have been initiated by virtue of Regulation 262 of the Public
Procurement Regulations (PPR)

This Board notes that the tender document is clearly stating that the
Key Expert 2 is to be ‘specialised in structural engineering’. This is a
definite term and is not subject to interpretation. Hence, any grievance
should have been dealt with by Regulation 262 of the PPR.

In conclusion this Board;

Having evaluated all the above and based on the above considerations
and decides:

a) Does not uphold Appellant’s Letter of Objection and contentions,

b) Upholds the Contracting Authority’s decision in the
recommendation for the award of the tender,

C) Directs that the deposit paid by Appellant not to be reimbursed.
4. Is-soc¢jeta” appellanti issa ged tappella minn din id-decizjoni ghal
guddiem din il-Qorti. L-aggravju principali taghha huwa marbut mal-fatt
illi I-“key expert 2” li hi ressqet fl-offerta taghha kien jikkwalifika fl-inginerija
strutturali kif kien mitlub fid-dokumenti tas-sejha u ma kellux jidi

skwalifikat u l-offerta taghha kienet ammissibbli. I[I-Bord, qed jigi



App. Civ. 209/21/1

sottomess, ghamel hazin li ddikjara |-appell taghha inammissibbli peress

li mhux minnu li hija kellha rimedju alternattiv.

5. Wara li semghet dak li kellhom xi jghidu d-difensuri tal-partijiet, u
wara li rat |-atti kollha tal-kawza u d-dokumenti esebiti, sejra tghaddi

ghas-sentenza taghha.

Ikkonsidrat;
6. i jirrizulta illi fdan il-kaz li |-offerta tas-soc¢jeta appellanti giet
dikjarata “non-compliant” peress illi, skont il-kumitat evalwattiv, ma

ndikatx persuna li hija spec¢jalizzata fl-inginerija strutturali kif indikat fis-
sejha. Is-soc¢jeta’ appellanti ma qgablitx ma’ din id-dec¢izjoni u ressget
appell ghal quddiem il-Bord. Dan il-Bord gies I-appell inammissibbli ghax
gal li dak li riedet is-sejha kien ¢ar u mhux ambigwu, u jekk kellha xi
problema bil-klawsola relattiva, kien messha ressget talba ghal rimedju

pre-kuntrattwali a bazi tar-regolament 262 tar-regolamenti pubblici.

7. Din il-Qorti tghid mill-ewwel li hi ma tagbilx mad-decizjoni tal-Bord.
Is-socjeta’ appellanti ma kinitx ged tghid li |-klawsola relattiva hija
ambigwa, izda li I-espert taghha propost kellu I-kwalifiki kollha mehtieda,
u ghalhekk kien jikkwalifika ghall-irwol skont il-pattijiet u I-kundizzjonijiet
kollha tas-sejha. Dan l-argument ma setax jitressag bhala talba ghal
rimedju pre-kuntrattwali u dan peress illi tali argument jolgot il-mertu veru

u proprju tad-decizjoni li ha I-kumitat evalwattiv.



App. Civ. 209/21/1

8. Is-socjeta” appellanti ressget diversi punti ghaliex hasset i [-espert
taghha kien jikkwalifika. Quddiem il-Bord ressqget is-segwenti punti biex
tiggustifika |-pozizzjoni taghha. Hija qalet li:
“‘Appellant Company believes that Key Expert 2, as proposed,
does indeed gualify as a person holding a “Degree Qualification

in Civil Engineering specialised in Structural Engineering — MQF
Level 7 or equivalent”, given, amongst others, that:

a) Key Expert 2 holds as Degree Qualification in Civil Engineering,
as confirmed by the University of Malta;

b) Key Expert 2 holds a degree MQF Level 7 or equivalent, as
confirmed by the University of Malta;

C) Key Expert 2 followed a course at the University of Malta which,
effectively, was of a longer duration than that currently offered by the
same University which now enables students to specialise in structural
engineering as stated above;

d) Key Expert 2 did specialise, during his architecture course
at the University of Malta and in so for as such specialisation was
indeed possible at the time, by, effectively, submitting specific structural
engineering projects in partial fulfilment of the requirements for
obtaining his degree;

e) Key Expert 2 has vast experience in high value infrastructure
and other projects in Malta, as is evident from his curriculum vitae which
was submitted to the Evaluation Committee, including experience in
structural engineering”.

9. Hu ¢ar li s-socjeta’ appellanti ma kinitx ged tikkontesta I-allegata
ambigwita’ fil-klawsola relattiva. Jidher li I-kumitat evalwattiv kien inghata
kopja ta’ parir li kienet inghatat |-Infrastructure Malta fis-sens riferit, izda
dan mhux rilevanti. ll-kwistjoni hi li I-materja li ressget is-so¢jeta’
appellanti kienet wahda ta’ provi li setghet tigi trattata u deciza mill-Bord.
Jekk, dato ma non concesso, kien hemm xi punt, fl-oggezzjoni tas-

soc¢jeta’ appellanti, li I-Bord seta’ jgis bhala li kellu jigi ndirizzat permezz
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ta’ talba ghal rimedju pre-kuntrattwali, fl-ilment taghha kien hemm diversi
punti ohra li jolgtu direttament il-kwalifiki li kellu I-espert propost. Jekk
dan l-espert kellux jew le I-kwalifiki li riedet is-sejha hija materja ta’ fatt li
[-Bord kellu jistharreg u jiddeciedi, u mhux jabdika r-responsabilitajiet
tieghu. ll-klawsola hi dik li hi, u I-Bord kellu jiddeciedi jekk |-espert propost
jikkwalifikax. Il-mertu ma kienx relatat mal-htiega jew validita’ tal-
klawsola, izda jekk I-espert kienx jikkwalifika bhala inginier Ccivili
specjalizzat fl-inginerija strutturali. Dan mertu li kellu jigi diskuss mill-

Bord.

Ghaldagstant, ghar-ragunijiet premessi, tiddisponi mill-appell tas-socjeta’
iManage Ltd. billi tilga" I-istess, thassar u tirrevoka d-decizjoni li ha I-Bord
ta’ Revizjoni dwar Kuntratti Pubbli¢i tat-30 ta’ Gunju, 2021, u tichad I-
eccezzjoni preliminari li ressget is-socjeta” appellata Meinhardt (Malta)
Private Ltd., u tibghat I-atti ghal quddiem I-imsemmi Bord biex dan ikompli

jisma’ u jiddeciedi |-kaz fil-mertu.

L-ispejjez ta’ dan |-appell ghandhom jithallsu mit-tliet intimati in solidum.

Mark Chetcuti Joseph R. Micallef Tonio Mallia
Prim Imhallef Imhallef Imhallef

Deputat Registratur
rm



