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Suman Rai (Detentur tal-Passaport Nepaliz 09494248)
(‘l-appellant’)

vs.

Id-Direttur tad-Dipartiment tal-Affarijiet ta¢-Cittadinanza u Expatriates

(‘l-appellat’)
lI-Qorti,
Preliminari
1. Dan huwa appell maghmul mill-appellant Suman Rai (detentur tal-

Passaport Nepaliz nru. 09494248) [minn issa ‘'l quddiem ‘l-appellant’] mid-

decizjoni tas-26 ta’ Marzu, 2021, [minn issa 'l quddiem ‘id-decizjoni appellata’]
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moghtija mill-Bord tal-Appelli dwar I-Immigrazzjoni [minn issa 'l quddiem ‘il-
Bord’], li permezz taghha ¢ahad l-appell tieghu fil-konfront tad-Direttur tad-
Dipartiment taé¢-Cittadinanza u tal-Expatriates [minn issa ’| quddiem ‘id-
Direttur appellat’] wara li ra d-dispozizzjonijiet tal-Kap. 217 tal-Ligijiet ta’ Malta
u tal-A.L. 217.17.

Fatti

2. lI-fatti tal-appell odjern jirrigwardaw Single Permit Application li kien
ressaq l-appellant lid-Direttur appellat ai termini tal-L.S. 217.17, liema
applikazzjoni kienet giet michuda minnu kif ikkomunikata lilu fit-23 ta’

Settembru, 2020.

Mertu

3. Is-socjeta All Clean Services Ltd istitwiet proceduri ta’ appell quddiem il-
Bord fil-konfront tad-decizjoni tad-Direttur appellat, u dan permezz tal-ittra
taghha tal-5 ta’ Ottubru, 2020, fejn talbet sabiex jigi kkonsidrat mill-gdid ir-rifjut

tal-applikazzjoni.

Id-decizjoni appellata

4. II-Bord cahad l-appell ghar-ragunijiet li huwa fisser kif gej:
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“2. Submissions filed, evidence produced and considerations of the Board

The Board observed that when the appeal was filed, the receipt issued instructed the
parties to submit any further documentation within fifteen days. At the outset, the Board
declares that although it is not legally bound to hold sittings, Art. 3(2) of the
Administrative Justice Act (Chapter 490 of the Laws of Malta) stipulates that amongst
the principle which this Board, amongst other bodies, is bound to uphold, is the principle
of equality of arms. The Board refers to the judgment of the Court of Appeal Edwin Zarb
et vs Gilbert Spiteri et (decided on 6th February 2015) in which it was held that the
principle audi alteram partem does not necessarily mean that the parties must be

physically heard but that they must be given sufficient time to present the evidence they
wish to present. It is up to the court (or in this case, the Board) to decide what should be
done in the interest of justice.

The Board observed that according to Article 25A(7) of the Immigration Act, appeals must
be filed within three working days from the date on which the decision being appealed
would have been issued. In this case, the appeal was filed outside the applicable time
limit.

For this reason, the Board shall declare the appeal null and shall refrain from taking
further cognisance thereof.”

L-Appell

5. L-appellant ipprezenta r-rikors tal-appell tieghu flI-10 ta’ Mejju, 2021 fejn
talab lil din il-Qorti sabiex tirrevoka u thassar d-decizjoni appellata. Jghid li jhoss
ruhhu aggravat b’dik id-decizjoni ghaliex: (i) il-Bord kien zbaljat meta qies li |-
appell kien wiehed intempestiv; (ii) fil-mertu, ma kienx minnu li I-principal

prospettiv tieghu kien nagas milli jipprezenta d-dokumentazzjoni mitluba.

Ir-Risposta tal-Appell

6. Id-Direttur appellat wiegeb fit-18 ta’ Mejju, 2021 fejn ged isostni li (a)

preliminarjament l-appell quddiem il-Bord kien sar mill-principal tal-appellant u
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ghalhekk ai termini tas-subartikolu 20(2) tal-L.S. 217.17 l-appell odjern huwa
irritwali; (b) it-tieni aggravju tal-appellant jindirizza revizjoni tal-provi u l-appell
ghalhekk huwa rritu u null stante li ma sarx skont id-disposizzjonijiet tas-
subartikolu 25A(8) tal-Kap. 217; (¢) peress li I-Bord ma ddecidiex dwar il-mertu,
it-tieni aggravju ghandu jigi skartat; (d) din il-Qorti hija wahda ta’ revizjoni u
ghalhekk generalment tordna li l|-atti tal-proceduri ghandhom jintbaghtu
guddiem il-Bord; (e) fil-mertu, ma tressqet I-ebda prova mill-principal dwar fejn
l-appellant kien ser jahdem, filwaqt li I-Bord sab |i ma kienet tressget |-ebda
prova li l-appellant jew il-principal tieghu kienu gew notifikati bl-appell fil-5 ta’

Ottubru, 2020 u anki bid-decizjoni ta’ Identity Malta f’dik |-istess data.

Konsiderazzjonijiet ta’ din il-Qorti

7. Qabel ma tikkonsidra I-aggravji mressga mill-appellant, din il-Qorti ser
tghaddi sabiex tqis jekk tiswiex I-ewwel sottomissjoni preliminari li tressqet mid-
Direttur appellat, li jekk tigi milgugha ghandha ggib fix-xejn |-appell odjern. Id-
Direttur appellat jilga’ ghall-appell interpost mill-appellant billi gabel xejn
jirrileva li lI-appell quddiem il-Bord kien sar mill-principal tieghu u mhux mill-
appellant innifsu. Dan filwaqgt li skont is-subartiklu 20(2) tal-L.S. 217.17 jipprovdi
li “the third country national shall have the right to appeal to the Board”, u
filwaqt li I-ebda dritt ta’ appell ma jinghata lill-prin¢ipal. Ghalhekk isostni li I-

appell in kwistjoni huwa irritwali.

8. Din il-Qorti tagbel mad-Direttur appellat. Tghid li galadarba I-principal tal-

appellant ma kellu I-ebda dritt jappella mid-decizjoni tal-Agenzija Identity Malta
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fir-rigward tas-Single Permit Application ipprezentata mill-appellant, il-
procedura li I-imsemmi principal intavola quddiem il-Bord hija nulla u |-Bord
gatt ma seta’ jiehu konjizzjoni tal-appell kif maghmul mill-principal. Ghalhekk |-
appellant wisq ingas seta’ juza dik il-procedura u jintavola appell mid-decizjoni
tal-Bord quddiem din il-Qorti. Il-procedura li kellha tigi qabel xejn addottata
minnu kienet dik li jipprovdi ghaliha s-subartikolu 20(2) tal-L.S. 217.17.

Decide

Ghar-ragunijiet premessi, il-Qorti tiddikjara I-appell irritu u null, u tastjeni milli

tiehu konjizzjoni tieghu, bl-ispejjez ta’ din l-istanza kontra l-appellant.

Moqrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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