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Sujan Khatri
(‘l-appellanta’)

vs.

I-Bord tal-Appelli dwar I-immigrazzjoni

(‘l-appellat’)
II-Qorti,
Preliminari
1. Dan huwa appell maghmul mill-appellant Sujan Khatri (Detentur tal-

Passaport Nepaliz Numru 09522786) [minn issa ’| quddiem ‘l-appellant’] mid-
decizjoni tat-30 ta’ April, 2021, [minn issa ’l quddiem ‘id-decizjoni appellata’]
moghtija mill-Bord tal-Appelli dwar I-lmmigrazzjoni [minn issa 'l quddiem ‘il-

Bord’], li permezz taghha ddecieda illi jichad l-appell ipprezentat minnu mid-
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decizjoni moghtija mill-Agenzija Identity Malta datata 16 ta’ Settembru, 2020

ghar-ragunijiet hemm imfissra, u astjena milli jiehu konjizzjoni ulterjuri tieghu.

Fatti

2. ll-fatti tal-appell odjern jirrigwardaw residence permit application for the
purpose of employment li kien ghamel l-appellant lill-Agenzija Identity Malta,
liema applikazzjoni kienet giet michuda minnha fis-16 ta’ Settembru, 2020, u
kkommunikata lilu fis-7 ta’ Ottubru, 2020, fejn Identity Malta cahdet I-
applikazzjoni tal-appellant abbazi ta’ dikjarazzjoni minn Jobsplus illi I-employer
prospettiv tal-appellant nagas milli jipprovdi xi informazzjoni mitluba lilu fir-

rigward tal-applikazzjoni tal-appellant.

Mertu

3. L-appellant istitwixxa proceduri ta’ appell quddiem il-Bord fid-9 ta’
Ottubru, 2020, fejn talab sabiex jigi dikjarat li r-rifjut tal-applikazzjoni tieghu
kien imsejjes fug konsiderazzjonijiet mhux ragonevoli, ingusti, u skorretti, stante
li r-raguni moghtija ghar-rifjut kienet li I-applikazzjoni “was not recommended
for approval by Jobsplus because your prospective employer failed to provide
the necessary feedback requested for the processing of the application”.

Ghalhekk talab illi I-applikazzjoni tieghu ghandha tigi milqugha.

Id-decizjoni appellata

4, lI-Bord ¢ahad l-appell ghar-ragunijiet li huwa fisser kif gej:
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“2. Submissions filed, evidence produced and considerations of the Board

The Board observed that when the appeal was filed, the receipt issued instructed the
parties to submit any further documentation within fifteen days. At the outset, the
Board declares that although it is not legally bound to hold sittings, Art. 3(2) of the
Administrative Justice Act (Chapter 490 of the Laws of Malta) stipulates that amongst
the principle which this Board, amongst other bodies, is bound to uphold, is the
principle of equality of arms. The Board refers to the judgment of the Court of Appeal
Edwin Zarb et vs Gilbert Spiteri et (decided on 6th February 2015) in which it was held
that the principle audi alteram partem does not necessarily mean that the parties

must be physically heard but that they must be given sufficient time to present the
evidence they wish to present. It is up to the court (or in this case, the Board) to decide
what should be done in the interest of justice.

The Board observed that this appeal was filed outside the time limit of three working
days established by Article 25A(7) of the Immigration Act. After examining the
documentation submitted by the appellant, the Board found that neither the
appellant nor the prospective employer provided any explanation for the manifest
lateness of the appeal.

Consequently, the appeal is being declared null.”

L-Appell

5. L-appellant pprezenta r-rikors tal-appell tieghu fit-12 ta’ Mejju, 2021, fejn
talab lil din il-Qorti sabiex tirrevoka, thassar u tannulla d-decizjoni appellata,
filwaqt li tilga’ I-appell taghha. Jghid |i jhossu aggravat b’dik id-decizjoni ghaliex
(i) l-appellant gatt ma gie infurmat minn Jobsplus x’kienet ir-raguni specifika
ghalfejn I-applikazzjoni tieghu ghal Single Permit giet michuda, u x’kienet I-
informazzjoni mitluba mill-employer prospettiv tieghu, u jghid li Jobsplus nagsu
milli jwiegbu, jipprovdu spjegazzjoni jew jissottomettu dokumenti quddiem il-
Bord; (ii) il-Bord ma’ hax inkonsiderazzjoni d-dokumentazzjoni prodotta mill-

appellant sabiex isostni |-pozizzjoni tieghu. Jghid ukoll illi dan |-aggravju huwa
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bbazat fug zbalji lampanti u nuggas ta’ komunikazzjoni bejn entitajiet statali
involuti fl-ipprocessar tal-applikazzjoni tieghu. Ir-rikors tal-appell tal-appellant,
flok gie pprezentat fil-konfront tal-Agenzija Identity Malta bhala appellata, gie

pprezentat fil-konfront tal-Bord tal-Appelli dwar I-Immigrazzjoni,

Ir-Risposta tal-Appell

6. Il-Bord tal-Appelli dwar I-Immigrazzjoni wiegeb fit-22 ta’ Gunju, 2021, fejn
ged isostni li I-appell interpost ghandu jigi michud bl-ispejjez kontra l-appellant,
stante li mhuwiex il-legittimu kontradittur ghat-talbiet odjerni. II-Bord jghid illi
persuna li thossha aggravata b’decizjoni ta’ enti gudikanti ghandha tintavola
appell kontra |-parti kontradittorju u mhux kontra I-enti gudikanti. Ghaldagstant
il-Bord talab li jigi liberat mill-osservanza tal-gudizzju bl-ispejjez kontra |-

appellant.

7. In vista tas-suespost, il-Bord irrileva illi ¢-chairman u I-membri ta’ enti
gudikant bhalma huwa [|-Bord, mhumiex tenuti |li jispjegaw ir-ragunament

taghhom bhala gudikaturi illi wassalhom ghad-decizjoni appellata.

8. lI-Bord irrileva wkoll li gialadarba d-decizjoni tal-Bord hija datata 30 ta’
April, 2021 u l-appellant intavola appell quddiem dina I-Qorti fit-12 ta’ Mejju,
2021, tali appell gie mressaq tardivament u oltre t-terminu ta’ ghaxart (10) ijiem
kif stipulat fl-artikolu 25A(8) tal-Kap. 217 tal-Ligijiet ta’ Malta, u

konsegwentement dina I-Qorti ghandha tiddikjara I-appell odjern bhala tardiv.
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9. Permezz ta’ rikors ipprezentat fit-23 ta’ Awwissu, 2021, l-appellant talab
illi tigi kjamata fil-kawza I-Agenzija Identity Malta. Permezz ta’ digriet tas-17 ta’
Settembru, 2012, il-Qorti cahdet it-talba stante li skont I-artikolu 961 tal-Kap.
12 li jirregola l-istitut tas-sejha fil-kawza, din hija permessa biss quddiem qorti
tal-ewwel grad. Barra minn hekk, is-sejha fil-kawza ma tistax tintuza biex fil-
kawza jiddahhal konvenut iehor flimkien mal-konvenut originali li ma messu
gatt gie mharrek, jew gie mharrek hazin. Din il-Qorti gieset ukoll illi I-uniku mod
biex jigi ssanat |-izball fejn gie ccitat bhala appellat f'dawn il-proceduri I-enti
gudizzjarju jew kwazi gudizzjarju li ta d-decizjoni appellata, minflok il-parti
appellata vera u proprja, kien li tintalab li ssir korrezzjoni fl-okkju tal-appell ai
termini tal-artikolu 175(2) tal-Kap. 12, bil-kontroparti li taghti ruhha b’notifikata

bl-atti kif korretti u li tirrinunzja ghal kull terminu.

Konsiderazzjonijiet ta’ din il-Qorti

10. 1l-Qorti gabel kull haga ohra, ser tghaddi sabiex tikkonsidra I-ec¢ezzjoni
tan-nullita tal-appell imressqa mill-Bord tal-Appelli dwar |-Immigrazzjoni, li
jsostni li huwa mhuwiex il-legittimu kontradittur sabiex iwiegeb ghall-aggravji
mressqa mill-appellant. Id-determinazzjoni dwar jekk il-Bord appellat huwiex il-
legittimi kontradittur ghall-aggravji tal-appellant hija wahda fundamentali,
stante illi jekk tigi milqugha din I-e¢¢ezzjoni, il-Qorti ikollha tieqaf hawn u

tghaddi biex tillibera lill-Bord appellat mill-osservanza tal-gudizzju

11.  Fir-risposta tal-appell imressga mill-Bord, dan jghid illi huwa mhuwiex il-
legittimu kontradittur, ‘il ghaliex il-parti |li thossha aggravata bid-decizjoni

appellata ghandha dritt li tipprezenta appell kontra I-parti in kontradittorju, u
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mhux kontra |-enti gudikanti. lI-Bord talab ghalhekk li jigi liberat mill-osservanza

tal-gudizzju, bl-ispejjez kontra l-appellant.

12.  llli fis-sentenza fl-ismijiet Elton Taliana vs. Onorevoli Ministru ghall-
Intern u Sigurta Nazzjonali Dr Emanuel Mallia® gie ritenut illi fi kwistjonijiet ta’
stharrig gudizzjarju minn decizjonijiet ta’ tribunali jew bordijiet statutorji, il-
legittimu kontradittur huwa I|-kontroparti fil-procediment, u mhux il-bord jew

tribunal li jkun.

12. Ghaldagstant tilga’ |-eccezzjoni tal-Bord appellat illi huwa mhuwiex il-
legittimu kontradittur f'dawn il-proceduri, li ghandu ghalhekk jigi liberat mill-

osservanza tal-gudizzju.

Decide

Ghar-ragunijiet premessi, (i) tiddikjara li |-Bord mhuwiex il-legittimu
kontradittur u filwaqt li tilliberah mill-osservanza tal-gudizzju, tastjeni milli
tiehu konjizzjoni ulterjuri tal-e¢c¢ezzjonijiet I-ohra tieghu; (ii) tiddikjara I-appell
odjern irritu u null u tikkonferma d-decizjoni appellata, bl-ispejjez tal-

proceduri kontra l-appellant.

Moqrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur

1P.A., 16.03.2015.
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