QORTI TAL-MAGISTRATI (MALTA)

MAGISTRAT
DR. RACHEL MONTEBELLO B.A. LL.D.

Rikors Numru: 257/2019 RM

Raphael Vassallo

-Vs-

Emanuel Delia

IHlum, 1 ta’ Novembru 2021

11-Qorti,

Rat ir-Rikors ipprezentat minn Raphael Vassallo fir-Registru ta’ din il-Qorti nhar I-1
ta’ Novembru 2019 fejn talab illi (1) jigi dikjarat illi I-konvenut, permezz ta’ artikolu
ossija post ippublikat fit-28 t’Ottubru, 2019 fuq il-blog tieghu bl-indirizz elettroniku

http://www.maneldelia.com u b’referenza specifika ghal-paragrafu li jghid : “This is

where Raphael Vassallo comes in. Unwittingly, or perhaps because he is part of the
mafia conspiracy that killed Daphne Caruana Galizia, he perpetrates th myth that
arresting and punishing the triggerman resolves the crime. That is how he (and
others) cover up for the mafia, thereby being part of it”(kopja tal-post annessa u
mmarkata bhala Dok R V 1), huwa mmalafama lill-attur kif previsat fl-Artikolu 3 et
seq tal-Kap 579 tal-Ligijiet ta’ Malta;

Tikkundanna lil konvenut ihallas lill-attur dik is-somma li tigi likwidata minn dina 1-

Onorabbli Qorti ai termini tal-Artikolu 9 tal-Kap 579 tal-Ligijiet ta’ Malta.


http://www.maneldelia.com/

Bl-ispejjez kontra I-konvenut li huwa minn issa ingunt in subizzjoni.

Rat ir-Risposta tal-konvenut Emanuel Delia ipprezentata fir-Registru ta’ din il-Qorti

fis-26 ta” Novembru 2019 fejn ressaq is-segwenti eccezzjoni:

I11i mehud u mogqri fl-intier tieghu u fil-kuntest normali ta’ kitbiet ta’ dan il-generu, 1-
artiklu de quo m’ghandux jitqies malafamanti, spec¢jalment tenut kont illi
jikkostitwixxi kumment u kummentarju altru milli accettabli f’so¢jeta’ demokratika
mnebbha mis-saltna tad-dritt.

Semghet ix-xhieda u rat |I-Affidavit tal-konvenut ipprezentat fit-3 ta’ Mejju 2021,

Rat il-provi u d-dokumenti kollha esebiti ;

Semghet it-trattazzjoni finali tad-abbli difensuri tal-partijiet waqt is-seduta tad-29 ta’
Settembru 2021;

Rat |-atti kollha ;

Ikkunsidrat ;

L-attur Raphael Vassallo istitwixxa din l-azzjoni ta’ libell ghaliex isostni illi huwa gie
malafamat bil-pubblikazzjoni mill-konvenut tas-segwenti bran mill-kitba tal-konvenut

intestata “LONG READ: 416 bis” li giet ippubblikata fit-28 ta’ Ottubru 2019 fuq is-sit

elettroniku www.manueldelia.com:-

“Unwittingly, or perhaps because he is perhaps part of the mafia conspiracy that
killed Daphne Caruana Galizia, he perpetrates the myth that arresting and punishing
the triggermen resolves the crime. That is how he (and others) cover up for the mafia,

therby being part of it.”


http://www.manueldelia.com/

L-attur, li huwa gornalist ta’ hamsa u ghoxrin sena esperjenza li ilu wkoll ghal diversi
snin jippubblika artikoli fil-gazzetta Maltatoday, xehed illi huwa hassu aggravat
ghaliex il-kitba in dizamina hija mibnija fug “gerg” u “gideb” fil-konfront tieghu.
Fix-xhieda tieghu fisser li I-konvenut jaghmel imputazzjoni serja hafna li huwa
kompli¢i fl-omicidju ta’ Daphne Caruana Galizia. Skont l-attur, din I-imputazzjoni
saret bl-iktar mod c¢ara u inekwivoka meta I-konvenut gal li I-Artikolu 416 bis tal-
Kodi¢i Kriminali Taljana, ghandu japplika ghalih. [11-Qorti fehmet li r-referenza hi

ghas-segwenti bran:-

“416 bis also makes specific reference to omerta, a form of tacit complicity that is
used to help the masterminds of mafia crimes get away with their crimes. This is

where Raphael Vassallo comes in”.

Is-silta li tigi minnufih wara din, fl-istess paragrafu, hija effettivament il-bran li gie
indikat fir-Rikors promotur specifikatament bhala I-istqarrija libelluza li tifforma I-
mertu tal-azzjoni odjernal. L-attur emfasizza li din is-silta hija malafamanti fil-
konfront tieghu ghaliex il-konvenut jaghmel imputazzjoni specifika li bhala stat ta’
fatt, huwa jifforma parti mill-mafia u li huwa kompli¢i f’reat kriminali, imputazzjoni li
hija mahsuba biex jimmina I-kredibbilita’ tieghu fid-dinja gornalistika li jifforma parti
minnha. L-attur jichad dak li gie imputat lilu mill-konvenut, ¢ioe’ 1i huwa qgal jew gatt
ghamel |-argoment jew esprima I-fehma illi “Arresting and punishing the triggermen
resolves the crime”, langas fl-artikolu li huwa stess kien kiteb u ppubblika fil-gazzetta
Maltatoday fit-8 ta’ Frar 20192, liema artikolu I-konvenut jirreferi ghalih fil-kitba
tieghu.

L-attur jilmenta wkoll illi I-konvenut dawwar kompletament dak li huwa kiteb fl-
artikolu tas-7 ta’ Frar 2019 ghaliex huwa gatt ma qgal il-kliem li gie attribwit lilu mill-

konvenut, u b’hekk holoq narrattiva falza bbazata fuq gideb. L-attur xehed li dan il-

1 “Unwittingly, or perhaps because he is perhaps part of the mafia conspiracy that killed Daphne Caruana
Galizia, he perpetrates the myth that arresting and punishing the triggermen resolves the crime. That is how
he (and others) cover up for the mafia, thereby being part of it.”

2 Esebit bhala Dok. RV2, fol. 30 et seq.



gideb halla wkoll effetti so¢jali fuqu ghaliex hassu intimidat bil-fatt illi 1-konvenut, li
huwa attivista li jorganizza protesti u huwa influwenti fuq il-folol, gieghed jakkuzah
b’komplicita’ fl-omicidju ta’ Daphne Caruana Galizia. Kemm hu hekk, l-attur xehed

illi meta kienu ged jigu organizzati 1-protesti huwa beza’ jidhol il-Belt.

Ikkunsidrat;

Huwa evidenti li r-referenzi ghall-attur fil-kibta impunjata saru abbazi tal-artikolu
miktub mill-istess attur u li kien gie ppubblikat fil-gazzetta Maltatoday fis-7 ta’ Frar
2019, intestat “Freedom of expression’ also means the freedom to talk out of your
ass.” Artikolu h fih l-attur jikkritika lil min jilmenta li I-liberta’ tal-espressjoni
f’pajjizna giet imnaqqxa mill-Istat fl-ahhar snin ghaliex effettivament, kulhadd
jesprimi ruhu bla ebda razan u limitu u dan dwar kull soggett taht il-kappa tax-xemx
kif ukoll bl-iktar mod provokattiv u insensittiv u minghajr ebda riperkussjoni li
wiehed kien jistenna li jkun hemm kieku fir-realta’ il-liberta’ tal-espressjoni f’pajjiza
tkun effettivament imxekkla. Fl-istess artikolu, I-attur jimmanifesta I-fehma tieghu
dwar ir-raguni ghal din il-percezzjoni zbaljata li hawn fil-pajjiz li I-liberta’ tal-
espressjoni tinsab mhedda, billi ghamel is-segwenti dikjarazzjoni, liema dikjarazzjoni

giet riprodotta testwalment fl-artikolu tieghu:-

“Press any of these people to come up with examples of State censorship in Malta and
they will cite the ongoing libel proceedings against Daphne Caruana Galizia (and
now her heirs) by Joseph Muscat over the Egrant allegations. (Note: the more
unreasonable ones might even point towards her murder itself ... for all the works as if
the bomb had been planed in her car directly by the State, instead of by three well-
known criminals, with foreign contacts, who are now facing murder charges. And
again, all these people enjoy the full freedom to make those claims in public... without

as far as | can see, facing any repercussions.”

Il-konvenut huwa maghruf bhala attivist tas-socjeta’ ¢ivili b’rabtiet mal-Ghaqda Non-

Governattiva Repubblika kif ukoll bhala awtur ta’ pubblikazzjonijiet bit-temi centrali



ta’ korruzzjoni u I-konnessjonijiet mal-qtil tal-gornalista Daphne Caruana Galizia.
Huwa awtur ukoll tal-blog bl-isem “Truth Be Told”, ippubblikat fuq is-sit elettroniku

www.manueldelia.com .

Il-pozizzjoni tal-konvenut hi, evidentement, li huwa interpreta d-dikjarazzjoni su-
Citata tal-attur, bhala manifestazzjoni tal-attitudni li I-assassinju tal-gurnalista Daphne
Caruana Galizia huwa omicidju ordinarju, Kif ukoll bhala espressjoni ta’ stmerrija
ghall-ipotesi — propagata fost ohrajn mill-konvenut innifsu u attivisti ohrajn - li dan I-
assassinju jirrapprezenta theddida konkreta da parti tal-Istat kontra I-liberta’ tal-
espressjoni. ll-konvenut, fil-pubblikazzjoni impunjata, jirrejagixxi ghall-pozizzjoni
ta’ persuni bhall-attur li jgisu bhala irragjonveoli t-teorija li I-gtil ta> Daphne Caruana

Galizia hu indikatur tal-istat tal-liberta’ tal-espressjoni f’pajjizna.

F’din il-kitba, il-konvenut jiddiskuti I-hsibijiet tieghu dwar il-konnotazzjonijiet tal-qtil
ta’ Daphne Caruana Galizia u kif, fil-fehma tieghu, dan kien gtil ta’ xehta mafjuza.
Huwa ha spunt mid-dikjarazzjoni maghmula mill-attur, fuq ¢itata, biex ifisser illi min
bhall-attur, jippropaga I-fehma li I-gtil ta’ Daphne Caruana Galizia m’hu xejn iktar
mill-azzjoni tat-tliet persuni li poggew u splodew il-bomba li gatlitha u li dan I-
assassinju ma jhaddanx fih elementi ta’ organizzazzjoni kriminuza, qieghed jichad
mhux biss I-element fondamentalment mafjuz f’dan |-assassinju, izda qieghed jinnega
wkoll I-infiltrazzjoni tal-mafia fl-Istat Malti u fost il-klassi politika, biex b’hekk jghin
jostor l-ezistenza tal-mafia 1i tghix fl-oskurita’ u titkattar proprju minhabba din |-

oskurita’.

Il-konvenut isostni illi bhala gornalist, 1-attur huwa fid-dmir jindaga u jikxef il-verita’,
inkluz li jirrikonoxxi li dan il-gtil huwa mhux biss attakk fuq il-liberta’ tal-espressjoni
f’Malta, izda wkoll reat mafjuz li kieku kellna ligi analoga fl-ordinament guridiku
taghna, Kien jaga’ biex jigi regolat mill-artikolu 416 bis. Jikkontendi ulterjorment illi
l-attur bil-kitbiet tieghu, fosthom dik tas-7 ta’ Frar 2019, gieghed joskura dawn ir-
rejaltajiet ghaliex jippropoga t-tezi li I-ka¢ tal-qtil ta Daphne Caruana Galizia jieqaf


http://www.manueldelia.com/

mal-arrest u |-prosekezzjoni tat-tliet agenti li wettqu d-delitt u konsegwenza t’hekk,

qieghed jassisti lill-mafja tkompli tghix fl-oskurita’.

Ikkunsidrat;

I1-Qorti grat bir-reqga l-artikolu tal-konvenut u grat ukoll l-artikolu tal-attur li saret
referenza ghalih, u fehmet li in essenza l-artikolu impunjat f’din il-kawza huwa
msejjes fuq it-tezi li min jinnega illi I-gtil ta’ Daphne Caruana Galizia jikkostitwixxi
attakk fuq il-liberta’ tal-espressjoni f’Malta kif wkoll reat mafjuz, u min ihaddan
fehma bhal dik espressa mill-attur fis-silta 1i giet riprodotta fl-artikolu impunjat, ikun
qieghed jimmanifesta dik ix-xejra ta’ omerta’ mafjuza li hija megjusa bhala forma ta’
komplicita’ tacita li topera biex tassisti lill-imhuh wara r-reati mafjuzi sabiex jeludu I-
gustizzja U bhala tali, hija punibbli taht il-legislazzjoni anti-mafia fl-artikolu 416 bis
tal-Kodici Penali Taljana. 11-Qorti fehmet ukoll illi I-artikolu tal-konvenut iwassal
messagg distint: i kull min jichad li Daphne Caruana Galizia ingatlet minn
organizzazzjoni kriminuza m’huwa xejn hlief komplici, ghad illi involontarjament, fil-
perpetrazzjoni tal-hrafa li Vincent Muscat u Alfred u George Degiorgio biss kienu |-
gattiela ta’ Daphne Caruana Galizia u ma qgatlux lil Daphne Caruana Galizia fuq
ordnijiet ta’ xi haddiehor. Il-konvenut iqgis dikjarazzjonijiet bhal dik li ghamel I-attur
fl-artikolu tieghu, bhala turija ta’ komplicita’ tacita fi¢c-cahda tal-ezistenza tal-

organizzazzjoni kriminuza fl-assassinju ta’ Daphne Caruana Galizia.

L-essenza ta’ dan l-argoment tal-konvenut tinsab manifestata mis-silta konkludenti

tal-kitba tieghu:-

“416 bis is not happening here becuase our political class is proportionately far ore
compromised than the Italian — even the Sicilian — political community ever was. We
are far too deep in out way of doing things. The Mafiosi are far too powerful. Their
ability to intimidate and ensure compliance or silence reached politicians and

policemen and judges. And even jounalists who help propagate the oxygen that keeps



the mafia alive: the broadly accepted lie that the mafia does not exist, And that

Daphne was killed by “three known criminals with foreign contacts.”

[1-Qorti ikkunsidrat illi effettivament, il-korp tal-kitba tal-konvenut fih ac¢enn
kontinwu ghal dan il-kuncett tal-konfoffa kriminali fl-assassinju ta’ Daphne Caruana
Galizia u ghall-kuncett ta’ omerta’ liema kuncett, skont il-konvenut, jirrendi komplici
fid-delitt mhux biss min jibga’ sieket dwar dak li jaf dwar il-kommissjoni tad-delitt,
izda wkoll kull min, bhall-attur, ikun gieghed jizvija lill-pubbliku billi jxerred it-
teorija li m’hemm hadd iktar apparti t-tliet persuni akkuzati bil-gtil li kellu
involviment f’dan id-delitt jew li kellu x’jiggwadannja minnu. Kompli¢ita’ li hija
identifikabbli wkoll, skont il-konvenut, f’kull min jichad li dan il-qtil twettag minn
organizzazzjoni kriminuza li hija finanzjata fost ohrajn mill-appalti u kon¢essjonijict
pubbli¢i li whud minnhom kienu ged jigu investigati mill-istess gornalista fiz-zmien
meta hija giet maqtula jew li irnexxielhom jimmaterjalizzaw proprju ghaliex Daphne

Caruana Galizia giet magqtula.

Uhud minn dawn il-brani fil-pubblikazzjoni tal-konvenut huma s-segwenti:-

“They wrote the 416 bis because ... You need to get the guys making the money from
the government contracts that murder was intended to allow to happen. And you need
to get the politicians who allowed themselves to be bribed or intimidated into giving

them that contract.

Vincent Muscat and Alfred and George Degiorgio are charged with murdering a
journalist who was at the time of her death in possession of material evidence that
could be reasonably assumed to cause problems for a number of public concessions

including, although not limited to, Electrogas deal.

Arresting and punishing them does not begin to assess the mafioso nature of this
crime and the fact tha tthis crime covers a conspiracy the money from which comes

from legitimate business (such as the generation of electricity from a government



concession) makes this more of a mafia crime than if it was a bunch of crininals who

killed the journalist ...

We have accepted a number of considerations surrounding the assassination of
Daphne Caruana Galizia. One of those considerations, for people who are not
wilfully or unwittingly part of the conspiracy that has killed her, is that Alfred and

George Degiorgio and Vincent Muscat killed Daphne at the behest of someone else.

We also accept that since she wasnt stabbed in a dark alley but blown up in broad
daylight those who killed her wanted to achieve more that her death. They wanted to
achieve intimation and fear in others who like her might prove problematic for the

organisation that killed her.”

Ikkunsidrat;

Bhala punt ta’ tluq ghandu jigi puntwalizzat qabel xejn illi 1-Qorti m’hijiex imsejha
f’din il-kawza biex tiddeciedi liema miz-zewg teoriji kuntrarji espressi mill-partijiet®
b’rabta mal-implikazzjonijiet u materji ohrajn konnessi mal-qtil ta> Daphne Caruana
Galizia, hija dik korretta jew ma’ liema wahda hija tagbel. Din hija azzjoni ta’ libell u
l-istharrig tal-Qorti huwa arginat ghad-determinazzjoni jekk il-bran tal-artikolu
ppubblikat mill-konvenut fit-28 ta’ Ottubru 2019, impunjat mill-attur, huwiex

diffamatorju ghall-istess attur u xejn iktar.

[1-Qorti tibda biex tosserva illi huwa manifest li I-istqarrijiet tal-konvenut, impunjati
mill-attur £din il-kawza, m’humiex stqarrijiet ta’ fatt izda jikkostitwixxu flimkien u
fl-assjem taghhom, espressjonijiet tal-fehma tal-konvenut ossia value judgements.
S’hawnhekk, il-konvenut ghandu ragun meta fir-Risposta tieghu jiddeskrivi lill-
artikolu impunjat, fil-kumpless tieghu, bhala kumment. In materja gie ritenut illi
ghalkemm il-prova tal-verita’ ta’ value judgements m’hijiex facilment suxxettibbli

ghall-prova, jehtieg dejjem li jkollhom bazi fattwali soda:-

3 Fiz-zewg pubblikazzjonijiet fug imsemmija, rispettivament.
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.. a careful distinction needs to be made between facts and value judgments. The
existence of facts can be demonstrated, whereas the truth of value judgments is not
susceptible of proof (see De Haes and Gijsels, cited above, p. 235, 8 42, and
Harlanova v. Latvia (dec.), no. 57313/00, 3 April 2003).”*

Ghalkemm din il-konkluzjoni tinsilet mill-uzu ta’ kliem bhal “Raphael Vassallo
would never see this as a mafia case”, u “Unwittingly or perhaps because he is part of
the mafia conspiracy that killed Daphne Caruana Galizia he perpetrates the myth that
arresting and punishing ...”, ghandu jigi osservat ukoll illi d-determinazzjoni dwar
jekk I-istgarrijiet impunjati jikkostitwixxux stgarrija ta’ fatt jew dikjarazzjoni ta’
opinjoni ma tistax issehh abbazi ta’ analizi spezzettata jew izolat tal-istqarrijiet jew il-
kliem allegatament malafamanti, izda l-istharrig ghandu jsir minn lenti iktar wiesa’ li
jevalwa l-gafas kollettiv tal-kitba li I-istgarrijiet impunjati jifformaw parti minnu,

dejjem mill-perspettiva tal-qarrej ordinarju u ragjonevoli.

Jinghad 1i fl-istharrig tal-kwistjoni jekk fil-pubblikazzjoni impunjata, saritx
Imputazzjoni - inkluz naturalment wahda diffamatorja - fil-konfront tal-persuna
aggravata, ghandu jigi stabbilit jekk persona ordinarja u ragjonevoli (“an ordinary,
reasonable person”), tkun kapaci titfhem dik I-istgarrija bhala wahda li minnha tinsilet
I-imputazzjoni impunjata. Fost il-prin¢cipji applikabbli ghad-determinazzjoni ta’ jekk
stgarrija hijiex kapaci twassal I-imputazzjoni impunjata, id-decizjoni celebri Jeynes v

News Magazines Ltd® elenka s-segwenti:-

“(1) the governing principle is reasonableness (2) the hypothetical reasonable reader
IS not naive but he is not unduly suspicious. He can read between the lines. He can
read in an implication more readily than a lawyer and may indulge in a certain
amount of loose thinking but he must be treated as being a man who is not avid for

scandal and someone who does not, and should not, select one bad meaning where

4 Cumpana and Mazare v. Romania. App. 33348/96.
5[2008] EWCA.



other non-defamatory meanings are available. (3) over-elaborate analysis is best
avoided. (4) the intention of the publisher is irrelevant. (5) The article must be read
as a whole... (6) The hypothetical reader is taken to be representative of those who
would read the publication in question. (7) In delimiting the range of permissible
defamatory meanings, the court should rule out any meaning which ‘can only
emerge as the produce of some strained, or forced, or utterly unreasonable
interpretation ...~ (8) It follows that it is not enough to say that by some person or

another the words might be understood in a defamatory sense.” (emfasi tal-Qorti)

F’kull kaz huwa mholli lill-gudikant biex jiddetermina jekk il-kliem uzat huwiex
kapaci, ragjonevolment, illi jwassal it-tifsira vantat mill-persuna aggravata u jekk,
f’kaz affermattiv, dik it-tifsira hijiex kapaci li titgies skont il-ligi bhala diffamatorja.
F’kaz fejn il-kliem wuzat fid-dikjarazzjoni impunjata jista’ jaghti lok ghall-
interpretazzjoni li ged issir imputazzjoni fil-konfront tal-persuna malafamata, jinghad

“... the question will be whether it is reasonably capable of conveying that
Imputation. Logically anterior, therefore, to the question of whether the words are
capable of being defamatory in law, is the question of what meaning the word or

words are reasonably capable of bearing.” ® [emfasi tal-Qorti]

Fil-kaz 1i ghandha quddiemha [-Qorti, l-attur jilmenta illi I-konvenut jaghmel
Imputazzjoni serja hafna li huwa kompli¢i fl-omicidju ta’ Daphne Caruana Galizia u li
jifforma parti mill-mafia ossia tal-organizzazzjoni kriminuza li gatlitha. lzda wara li
grat l-artikolu impunjat, il-Qorti ma tagbilx illi din hija I-imputazzjoni li tinsilet mill-

kuntest shih tal-pubblikazzjoni.

Ghall-Qorti hu ovvju li I-konvenut mhux ged jimputa kondotta spe¢ifika lill-attur izda

qieghed jirrejagixxi ghall-pozizzjoni li, fil-fehma tieghu, ittichdet u giet komunikata

b Gatley ‘On Libel and Slander’, 2013 Ed. p. 113.



mill-attur fl-artikolu tieghu pubblikata fis-7 ta’ Frar 20197. Mill-kuntest shih tal-
pubblikazzjoni tal-konvenut, il-Qorti fehmet minnufih li s-silta li hija impunjata mill-
attur hija I-espressjoni tal-gudizzju tal-konvenut dwar I-implikazzjonijiet tal-istqarrija
maghmula mill-attur innifsu, citata verbatim fl-artikolu impunjat, illi Daphne Caruana
Galizia nqatlet mit-tliet persuni li diga’ gew akkuzati b’dan l-omicidju u min jahseb i
I-gtil tal-gornalista jikkostitwixxi attakk mill-Istat kontra I-liberta’ tal-espressjoni,

jikklassifika fost “the more unreasonable ones”.

Dan il-gudizzju tieghu il-konvenut fasslu fis-sura ta’ imputazzjoni li b’kitba bhal din,
l-attur ged iwassal messagg lill-garrejja tieghu li ma hemm hadd iktar involut fl-
assassinju tal-gornalista. Messagg li jikkontradixxi I-fehmiet tal-konvenut dwar |-
Istess assassinju u li huwa jqis bhala manifestazzjoni tal-kuncett ta’ omerta’ ghaliex
messagg bhal dak jinnega I-involviment ta’ organizzazzjoni krimunza fl-assassinju u
b’hekk ikompli jxxerred dak li I-konvenut jissejjah “gidba”: li ma kien hemm hadd
iktar involut fid-delitt ghajr ghat-tliet persuni akkuzati bid-delitt “and their foreign

contacts™.

Dan ifisser illi s-silta impunjata f’din l-azzjoni, mehuda fil-kuntest tal-bgija tal-
pubblikazzjoni tal-konvenut, tikkostitwixxi il-kritika tal-konvenut b’rejazzjoni ghall-
propagazzjoni ta’ fehmiet bhal dawk 1i huwa dehrlu li jinsiltu mill-artikolu ppubblikat
mill-attur, cioe’” fehmiet li jinnegaw l-ezistenza tal-mafia u I-infiltrazzjoni taghha fl-
Istat Malti kif ukoll fl-assassinju ta’ Daphne Caruna Galizia. lzda, kuntrarjament

ghal dak li jsostni I-attur, il-Qorti ma tagbilx - u minn gari oggettiv u komplut

tal-artikolu bl-ebda mod ma jinftiechem — li din il-kritika twassal jew taghmel
insinwazzjoni li l-attur jifforma materjalment parti mill-mafia jew I-
organizzazzjoni kriminali li fil-fehma tal-konvenut, hija effettivament

responsabbli ghall-gtil tal-gurnalista. Lanqgas timplika, ragjonevolment, illi |-
konvenut qieghed jakkuza lill-attur li attwalment wettaq reat kriminali jew

huwa kompli¢i fl-assassinju ta’ Daphne Caruana Galizia.

7 |s-silta mill-artikolu tal-attur giet riprodotta fil-pubblikazzjoni in dizamina.



Fid-decizjoni fil-kaz Baturina v. Times Newspapers Ltd® gie ritenut:-

“As the test is an objective one, evidence as to how a statement was actually
understood by its recipients is irrelevant in determining the imputation or imputations
conveyed by the statement and thus inadmissible. What the publisher intended to
convey by the statement is equally irrelevant in determining the imputations in fact

conveyed.”

Ghall-kuntrarju ta’ dak 1i dahhal f’rasu l-attur, il-Qorti fehmet li I-konvenut jqieghed
lill-attur metaforikament fil-keffa estiza tal-mafia li, skont il-konvenut, huwa kompriz
fiha, b’forma ta’ komplicita tacita (i) kull min b’xi mod iZzomm mat-tezi li [-assassinju
ta’ Daphne Caruana Galizia jieqaf mat-tliet persuni akkuzati li splodew il-bomba u |-
kuntatti taghhom fl-esteru u wkoll (ii) kull min, b’rizultat tas-setgha tal-mafia li
tintimida u tikseb is-silenzju ta’ firxa wiesa’ ta’ persuni inkluz gornalisti, jippropaga I-

fehma li dan il-qtil ma kienx imwettaq minn organizzazzjoni kriminuza.

[1-Qorti tqis illi 1-gafas tal-kritika tal-konvenut fil-konfront tal-attur huwa definit mis-
segwenti frazi li, fil-fehma taghha, tikkattura tabilhaqq l-essenza tal-imputazzjoni
maghmula jew intiza mill-konvenut, illi d-dikjarazzjoni tal-attur fl-artikolu pubblikat
f’Maltatoday hija manifestazzjoni tal-effetti tal-intimidazzjoni ezerc¢itata mill-mafia.

I1-konvenut fisser li din I-intimidazzjoni hi kapaci tinfiltra:-

“... even journalists who help propagate the oxygen that keeps the mafia alive: the
broadly accepted lie that the mafia does not exist. And that Daphne was killed by

“three known criminals with foreign contacts.”

Fil-fehma tal-Qorti dan il-bran iservi biex itaffi sostanzjalment it-tniggiza inizzjali li

jidher 1i hassu aggravat biha I-attur iktar gabel fl-artikolu fejn, b’referenza ghall-istess

8[2011] EWCA Civ. 308. Fl-istess decizjoni intqal ukoll:- meaning is an objective test, entirely independent of
the defendant’s state of mind and intention”. ... what imputation is conveyed by any particular words is to be
determined on an objective test, that is, by the meaning in which the ordinary reasonable person would
understand them ...”



attur, il-konvenut stqarr illi “That is how he (and others) cover up for the mafia,
thereby being part of it” - ghalkemm, ghandu jigi emfasizzat, din is-silta ma tnissilx,
ragjonevolment, I-imputazzjoni li fattwalment I-attur huwa parti mill-mafia. In effetti,
huwa rikonoxxut li jista’ jkun hemm istanzi fejn I-istess stqarrija I-ewwel tavvanza,
izda mbaghad twaqqa’, allegazzjoni li hi kapaci titgies bhala diffamatorja®, izda I-
kwistjoni jekk il-kliem meqgjus bhala diffamatorju jitilfu l-essenza diffamatorja
taghhom minhabba xi kwalifika jew kliem iehor, tibga’ dejjem wahda ta’ fatt li

ghandha tigi evalwata b’referenza ghall-istandards tal-garrej ordinarju u ragjonevoli.

“This or that sentence may be considered defamatory, but there may be other
passages which take away their sting. In this regard, the reasonable reader is

assumed to have read the whole article complained of.”2°,

Wara kollox, kif diga’ nghad, huwa principju generali li ghad-determinazzjoni dwar
jekk l-artikolu impunjat iwassalx jew le l-imputazzjoni addebitata, ghandha ssir
referenza ghall-artikolu shih u mhux biss ghat-titolu jew xi paragrafu jew kliem iehor
fl-istess artikolu. Barra minn hekk, il-persuna aggravata ma tistax taghzel dawk il-
partijiet tal-pubblikazzjoni li, mehudin wahedhom, ikunu diffamatorji minghajr ma
jittiehdu in konsiderazzjoni ¢-cirkostanzi u I-kuntest kollu tal-pubblikazzjoni. Dan
huwa effettivament li ghamel I-attur fix-xhieda tieghu meta fisser li I-malafama fil-
konfront tieghu tinsab fis-silta “Unwittingly, or perhaps because he is perhaps part of
the mafia conspiracy that killed Daphne Caruana Galizia, he perpetrates the myth

that arresting and punishing the triggermen resolves the crime ....”*!

Huwa minnu wkoll li I-gudizzju tal-konvenut jista’ jitgies li huwa ftit jew wisq estrem
meta bl-applikazzjoni tal-kuncett tal-omerta’, ipoggi lill-attur u kull min b’xi mod ma
jikkondividix il-fehma li I-gtil ta> Daphne Caruana Galizia twettag minn konfoffa

kriminuza, fl-istess keffa wiesa’ mal-awturi jew mandati tad-delitt tal-gtil ta’ Daphne

° Corby v. Allen & Unwin Pty Ltd [2013] NSWSC 617 — citat f'Collins supra 6.73 p. 134.

10 Cruddas v. Calvert [2013] EWHC 1427 (QB).

Skont il-Gatley, supra, 3.31, p. 152: “If ‘in one part of the publication something disreputable to the plaintiff is
stated, but that is removed by the conclusion, the bane and the antidote must be taken together”.

11 Ara xhieda tal-attur tad-29 ta’ Jannar 2020, senjatament fol. 18 u fol. 20.



Caruana Galizia. Izda minn qari shih tal-artikolu — u mhux biss tas-siltiet indikati
mill-attur fix-xhieda tieghu - hija I-fehma tal-Qorti li I-qarrej ordinarju jista’
jintebah minghajr wisq diffikolta illi r-referenzi ghall-attur u ghall-artikolu
tieghu iservu biss biex jippersonifikaw din it-teorija tal-konvenut u m’huma xejn
hlief assimilazzjoni metaforika li biha I-konvenut, attivist ewlieni tas-so¢jeta’
¢ivili u bhala persuna li l-attur innifsu jikkonsidra bhala awtorita’ fuq il-kaz tal-
gtil tal-gornalista, dehrlu li ghandu jfisser u jesprimi I-konvin¢iment tieghu dwar

I-involviment tal-mafia f’dan il-qtil.

Minn din il-perspettiva, li ragjonevolment hija l-unika wahda li jippermetti I-gari shih
U oggettiv tal-kitba in dizamina, il-Qorti ma tqisx illi l-istqarrijiet tal-konvenut jistghu
jinftiechmu 1i ghandhom tifsira diffamatorja. Wara kollox, Kkif jghid Collins in

propositu:-

“A statement may not convey a defamatory imputation where it is obvious that it is not

to be taken literally ...”*?

Ikkunsidrat;

Ghandu jinghad ukoll illi filwaqt li I1-Qorti tista’ tifhem illi l-attur hassu offiz bl-
attakki li saru kontrih fil-kibta tal-konvenut dwar il-materja tal-konfoffa mafjuza li fil-
fehma tieghu qatlet lil Daphne Caruana Galizia, dan m’huwiex bizzejjed biex 1-

espressjoni tal-fehma tal-konvenut jitgies li huwa diffamatorju ghall-attur.

F’kull kaz, biex Il-istgarrijia impunjata titgies bhala diffamatorja, trid tissodisfa I-
htigijiet tal-Artikolu 3(4) tal-Att dwar il-Midja u I-Malafama?®. Din id-dispozizzjoni
tistipola illi stqarrijiet m’humiex diffamatorji sakemm ma jikkawzawx hsara
serja jew ikunu jistghu jikkawzaw hsara serja lir-reputazzjoni tal-persuna jew

persuni specifici li jaghmlu t-talba.

12 Collins on Defamation, Matthew Collins QC, Oxford University Press, 2014 Ed, supra, 6.84, p. 136.
13 Att XI tal-2018 - Kapitolu 579 tal-Ligijiet ta’ Malta.



[I-Gatley, fil-kummenti tieghu dwar I-Artikolu 1 tad-Defamation Act (UK), jghid illi
t-tendenza li I-imputazzjoni tin¢idi negattivament, anke jekk b’mod sostanzjali, fuq ir-
reputazzjoni ta’ persuna, ma ghadhiex iktar sufficjenti sabiex issostni azzjoni taht il-
ligi I-gdida, ghaliex din introduciet kriterju ferm iktar oneruz minn hekk.
Effettivament, taht id-Defamation Act (UK) 2013 u ugwalment taht |-Att dwar il-
Midja u I-Malafama li effettivament, jikkonsisti f’riproduzzjoni kwazi identika tat-test
tal-ligi Ingliza, stqarrija, biex titqies bhala diffamatorja, ghandha mhux biss tkun
kapaci li tolqot hazin ir-reputazzjoni tal-persuna izda ghandha tikkaguna jew tkun

fiha I-propensita’ li tikkaguna hsara serja lir-reputazzjoni.

Dan |-effett huwa riskontrabbli jekk fil-kaz partikolari, il-pubblikazzjoni impunjata
tolqot hazin u b’mod gravi u sostanzjali I-attitudni ta’ persuni ohrajn fil-konfront tas-
soggett tal-malafama, b’mod li tikkaguna jew hi kapac¢i tikkaguna hsara serja.
Fil-generalita™ tal-kazi, ghall-fini ta’ dan l-istharrig ikun jehtieg li ssir referenza, fost
ohrajn, ghan-natura tal-imputazzjoni addebitata bil-pubblikazzjoni impunjata u ghall-
mezz u I-firxa tal-pubblikazzjoni, kif ukoll ghandu jitgies jekk il-kliem humiex
kapaci fil-kuntest partikolari taghhom, ikunu diffamatorji ghal dik il-persuna

partikolari.

Skont il-Gatley*®:-

“... whether a publication has caused or is likely to cause, serious harm is likely to
require a careful investigation of facts of the particular case and in particular the
inherent gravity of the allegation, the nature and status of the publisher and
publishee, the claimant’s current reputation and financial position, and whether

similar allegations have been published before.”®

14 0On Libel and Slander (2013 Ed.) 2.6, p. 41.

15 Gatley, On Libel and Slander (2013 Ed.), p. 41, 2.5.

16 Bhala parti minn dan l-istharrig:- “Questions of tone and expression, as well as the medium and extent of
publication, will all be relevant. The focus will be on the effect or potential effect of the statement on the
reputation, rather than the feelings, of the claimant.” - Collins on Defamation (2014 Ed.) p. 154 7.32



Bhala parti minn dan I-istharrig:-

“Questions of tone and expression, as well as the medium and extent of publication,
will all be relevant. The focus will be on the effect or potential effect of the

statement on the reputation, rather than the feelings, of the claimant.”!” (emfasi tal-

Qorti)

Huwa minnu li I-Qorti tifhem illi l-attur seta’ hassu offiz li I-konvenut ta x’jithem li
huwa kompli¢i, f’sens wiesa’ tal-kelma, fil-konkoffa responsabbli ghall-qtil ta’
Daphne Caruana Galizia, multo magis meta tikkunsidra li l-attur, kif xehed huwa
stess, kien ilu jaf lill-gornalista minn mindu kienu zghar u kienu anke qattghu ghaxar
snin jahdmu flimkien, u meta l-attur xehed li huwa jqis lill-konvenut bhala awtorita’
fuq il-kaz ta’ Daphne Caruana Galizia peress illi huwa hadem ma’ diversi gornalisti
ta’ fama mondjali biex dwar dan il-kaz ippubblika ktieb li fih interess gawwi
internazzjonali'®. 1zda dan il-fattur m’huwiex daqshekk relevanti fl-istharrig dwar |-

element diffamatorju.

Ghandu jinghad ukoll li I-fatt wahdu li I-attur u jew persuni ohrajn setghu fehmu I-
kliem ippubblikat f’sens diffamatorju ma jfissirx necessarjament li dan hu minnu,
sakemm m’humiex ragjonevolment gustifikati li jifhmu I-kliem f’dak is-sens
diffamatorju. Langas m’hu bizzejjed li xi persuna jew ohra setghu fehmu I-kliem
f’sens diffamatorju jekk effettivament, din il-fehma ma tirrapprezentax il-fehma tal-
garrej ragjonevoli ta’ intelligenza ordinarja u bl-gharfien u esperjenza generali tal-
persuna ordinarja. L-element diffamatorju jehtieg li jigi riskontrat mill-Qorti bl-
applikazzjoni tal-kriterju tal-garrej ordinarju u mhux il-kriterju tal-gornalist,
tal-qarrej b’agenda politika socjali jew xort’ohra, jew il-qarrej li huwa

rapprezentattiv biss ta’ settur partikolari tas-so¢jeta’.

Jinghad ukoll fir-rigward:-

17 Collins on Defamation (2014 Ed.) p. 154 7.32
18 Ara fol. 22 u fol. 28, xhieda tal-attur tad-29 ta’ Jannar 2020.



“... regard must be had to the context in which the statement was made and evolving
social mores and opinions. Whether a statement is defamatory is assessed by

reference to the standards of society as a whole, and not sectional attitudes.”*®

I1-Qorti ma tistax ma tosservax illi minhabba li, inevitabbilment, fi¢-cirkostanzi tal-
gtil ta Daphne Caruana Galizia, din il-materja zvolgiet f’wahda ta’ politika
partiggjana, il-fehma tal-konvenut dwar I-infiltrazzjoni tal-mafia fl-Istat Malti u I-
involviment tal-mafia fil-gtil, ma tistax titgies li hija kondiviza u accettata mill-
opinjoni pubblika tas-setturi kollha tas-so¢jeta’ Maltija. Dan ifisser illi I-fatt li I-attur
jista’ jhoss li r-reputazzjoni tieghu tista’ ssofri hsara f’ghajnejn dak is-settur tas-
so¢jeta’ 1i jhaddan it-tezi tal-konvenut dwar I-element mafjuz fl-assassinju tal-
gornalista U ¢-censura li din tikkostitwixxi ghal-liberta’ tal-espressjoni f’pajjizna,
m’huwiex bizzejjed biex jirradika 1-element tal-hsara serja ghar-reputazzjoni tieghu,

kif del resto mehtieg ghas-success tal-azzjoni ta’ libell.

Ghandu jinghad ukoll illi l-espressjoni tal-gudizzju tal-konvenut fir-rigward tal-
implikazzjoni, mill-perspettiva tieghu, ta’ dak li gie dikjarat mill-attur fl-artikolu
precedenti tieghu, ma tikkostitiwixxix attakk fuq il-karattru tal-attur. Fil-fehma tal-
Qorti, stabbilit illi effettivament ma saritx imputazzjoni li l-attur ikkommetta reat
kriminali, l-assimilazzjoni tad-dikjarazzjoni maghmula mill-attur, mal-kuncett tal-
omerta’ li jifforma l-oggett tal-kitba tal-konvenut, ¢certament m’huwiex tal-kalibru i
jin¢idi fuq Il-integrita’ tal-attur f’ghajnejn is-so¢jeta’ in generali. Kif rajna, I-
imputazzjoni fis-sens imfisser mill-attur - li huwa jifforma parti mill-mafia li gatlet lil
Daphne Caruana Galizia jew li hu kompli¢i fl-omi¢idju taghha - m’hijiex wahda li hi
ragjonevolment u oggettivament kapaci tinftiechem bhala diffamatorja mis-soc¢jeta’ in

generali®.

19 Collins, ibid. 6.04, p.116.

20« the mere fact that the hearers undesrtood the language in a defamatory sense does not make it
defamatory unless they were reasonably justified in so understanding it.” — Rudd v. De Vos (1892) 2 C.T.R. 384
per Villiers CJ.



Ghandu jigi osservat ukoll illi I-fatt illi kritika li tkun giet diretta lejn il-persuna
aggravata tista’ ma tkunx gustifikata, ma jfissirx necessarjament illi dik il-kritika hija
diffamatorja ghaliex kif rajna, il-gies tas-success tal-azzjoni jibga’ dejjem dak tal-
Kriterju ta’ hsara serja lir-reputazzjoni u konsegwentement, fin-nuggas ta’ dan I-
element tal-hsara serja, attwali jew potenzjali, 1-azzjoni tfalli irrimedjabbilment. Fir-

rigward, Gatley jispjega illi:-

“A true imputation may still be defamatory, although its truth may be a defence to an
action brought on it; conversely, untruth alone does not render an imputation

defamatory even though it may cause damage to the claimant”.?*

F’bosta kazijiet, anke |-iktar Kritika harxa tista’ tkun accettabbli entro |-parametri ta’
kumment gust u huwa generalment accettat illi ¢ertu qgies ta’ esagerazzjoni huwa
permess fl-espressjoni ta’ value judgements, ghalkemm, kif diga rajna, anke value
judgements jistghu jitgiesu li huma eccessivi meta m’humiex sorretti minn bazi
fattwali®?. Izda f’dan il-kaz il-Qorti tqgis illi l-artikolu tal-konvenut hija mizghuda
b’fondament fattwali li jaghti sostenn lill-fehma tieghu li n-negazzjoni tal-involviment
ta’ konfoffa kriminuza tista’ titqies bhala omerta’. Il-konvenut ghamel studju
intensiv, riprodott fl-artikolu tieghu, dwar ir-ratio legis wara I-introduzzjoni tal-
artikolu 416 bis fil-Kodici Penali Taljana u l-inkluzjoni tal-omerta’ bhala forma ta’
komplicita’. Fl-istess artikolu huwa jfisser ukoll b’elokwenti I-hsieb wara |-estensjoni
ta’ dan il-kuncett lil min bi kliemu u b’eghmilu jizvija lill-pubbliku biex jemmen i I-
organizzazzjoni kriminuza msejha il-mafia, ma tezistix. Organizzazzjoni li I-Qorti ma
tistax ma tirrimarkax illi huwa fatt notorjament maghruf li l-ezistenza taghha giet
rikonoxxuta wkoll mill-Bord tal-Inkjesta Pubblika ftit xhur ilu fil-konkluzjonijiet tar-

rapport tieghu.

Fi kwalsiasi kaz, il-Qorti tqis illi bhalma l-attur ghandu d-dritt li jesprimi I-fehmiet
tieghu dwar il-gtil ta’ Daphne Caruana Galiza u jikkritika I-fehmiet ta’ persuni bhall-

21 Gatley, supra, p. 32. 34.
22 \Vide Jerusalem v. Austria, no. 26958/95, § 43, ECHR 2001-11.



konvenut, li jgis dan l-assassinju bhala att ta’ ¢ensura tal-Istat fuq l-ezercizzju tal-
liberta’ tal-espressjoni f"Malta, hekk ukoll il-konvenut huwa intitolat ukoll li jesprimi
I-kritika tieghu tal-pozizzjoni li huwa ppercepixxa li ttiehdet mill-attur dwar |-
implikazzjonijiet - jew nuqgas ta’ implikazzjonijiet - tal-omicidju ta’ Daphne Caruana
Galizia fuq id-dritt ghal-liberta’ tal-espressjoni fis-so¢jeta’ Maltija. Ghandu d-dritt
ukoll jesprimi I-konvinzjoni tieghu illi Daphne Caruana Galizia ngatlet minn
organizzazzjoni kriminuza li tghix fl-oskurita’ u li tigi impli¢itament mghejjuna minn
kull min, inkluz gornalisti bhall-attur, jippropoga I-fehma fost ohrajn, 1i Daphne

Caruana Galizia nqatlet biss mit-tliet persuni li poggew il-bomba fil-karozza taghha.

I1-Qorti tikkunsidra illi I-jedd li wiehed jesprimi l-opinjoni tieghu fuq materji ta’
interess pubbliku, bhalma huwa bla dubju I-kaz tal-assassinju ta’ Daphne
Caruana Galizia, huwa ta’ importanza vitali ghas-saltna tad-dritt u bhala wiehed
mill-prin¢ipji fondamentali tal-espressjoni libera. Kemm hu hekk, id-difizi bhalma
huma dawk tal-kumment gust u llum tal-opinjoni onesta, huma intizi tabilhaqq biex
Jippromwovu espressjoni vigoruza tal-fehmiet u dan biex “a critic need not be mealy-
mouthed in denouncing what he disagrees with .... (but rather is) entitled to dip his

pen in gall for the purposes of legitimate criticism.”?3

Minn din il-perspettiva, il-Qorti tqis li I-ec¢ezzjoni tal-konvenut fir-Risposta tieghu, hi

tajba.

F’dan il-kaz, ghar-ragunijiet kollha fuq kunsidrati, il-Qorti ma tagbilx li I-istqarrijiet
impunjati mill-attur huma diffamatorji u ma tirravvizax langas I-estremi tal-kriterju ta’
hsara serja ghar-reputazzjoni tal-attur. Konformement, tqis illi lI-azzjoni tieghu ma

tistax tirnexxi.

Ghal dawn il-motivi, filwaqgt li tilga’ 1-e¢¢ezzjoni tal-konvenut, qieghda tichad it-

talbiet tal-attur bl-ispejjez.

23 Tse Wai Chun Paul v. Albert Cheng (2000), ¢itat mill-Gatley, supra, 12.1, p. 423.
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