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QORTI TAL-APPELL
IMHALLFIN

S.T.0. PRIM IMHALLEF MARK CHETCUTI
ONOR. IMHALLEF JOSEPH R. MICALLEF
ONOR. IMRALLEF TONIO MALLIA

Seduta ta’ nhar |-Erbgha, 27 ta’ Ottubru, 2021.

Numru 5
Rikors numru 240/21
Godwin Cutajar u Simon Cutajar bhala operaturi tal-istabbiliment
‘Beach Haven’
V.
Awtorita’ ghat-Trasport f"Malta; u Harbour Management Limited

(C29326)

[I-Qorti:

1. Dan hu appell imressaq fit-23 ta’ Lulju, 2021, mis-socjeta’ Harbour
Management Limited, wara decizjoni datata 8 ta’ Lulju, 2021, moghtija
mill-Bord ta’ Revizjoni dwar Kuntratti Pubbli¢i (minn hawn ‘il quddiem

imsejjah “ll-Bord”) fil-kaz li jgib referenza numru MMA 001_RFP/2009
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(kaz numru 1567). Dan |-appell gieghed jigi deciz illum flimkien ma’ appell

iehor (Ii jgib referenza 229/21) li jitrattaw I-istess kaz.

2. Dan il-kaz huwa marbut ma’ sejha ghall-proposti (minn hawn il
quddiem imsejha RFP) mahruga mill-Awtorita™ Marittima ta’ Malta (llum
taga’ fi hdan I-Awtorita™ ghat-Trasport fMalta) “for the operation and
management of an organised mooring field for a period of five years”, fl-
2009 in konnessjoni mal-bajjiet tax-Xemxija u tas-Salina. Ghal din is-
sejha wiegbu zewg offerenti, Godwin u Simon Cutajar bhala operaturi tal-
istabbiliment “Beach Haven”, u s-socjeta’ Harbour Management Limited.
Wara |i saret evalwazzjoni taz-zewg offerti, I-Awtorita’ ghat-Trasport
fMalta ddecidiet li twarrab |-offerta maghmula mill-operaturi ta’ Beach
Haven, filwaqt li rrakomandat li Harbour Management Limited tinghata I-
kuntratt. Ghalkemm |-operaturi ta’ Beach Haven ikkontestaw dik id-
decizjoni permezz ta’ proceduri ta’ arbitragg, dan l-arbitragg ma kellux
ezitu pozittiv ghall-operaturi ta’” Beach Haven. |zda sussegwentement,
fid-19 ta’ Mejju, 2011, I|-Awtorita’ ghat-Trasport fMalta ddecidiet
tikkancella u tittermina I-proc¢ess ta’ RFP, peress li r-rati proposti minn
Harbour Management Limited ghall-irmiggi ma tgisux accettabbli u
ghalhekk giet rilaxxata |-Bid Bond. Din id-decizjoni ma kenitx mgharrfa
lill-applikanti I-ohra. Harbour Management Limited iddecidiet tikkontesta
din id-decizjoni billi fethet kawza, kif jipprovdi I-Artikolu 469A tal-Kodici ta’

Organizzazzjoni u Procedura Civili, li kienet iggib referenza 1129/2011.
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|zda wara ghaxar snin, din il-kawza giet irtirata, billi saret nota ta’ ¢essjoni
fis-16 ta’ Novembru, 2020, da parti ta’ Harbour Management Limited fl-
atti tal-kawza, li fiha nghad li I-partijiet kienu lahqu ftehim ta’ transazzjoni
u ghalhekkk il-Qorti li kienet geghda tisma’ il-kaz, astjeniet milli tiehu

konjizzjoni ulterjuri tal-kawza.

3. F’Dicembru 2020, I-operaturi ta’ Beach Haven innutaw certu attivita
madwar il-bajja tax-Xemxija, li nisslu suspett li kien intlahaq xi ftehim bejn
Transport Malta u Harbour Management Limited. Permezz ta’ ittra datata
6 ta’ Jannar, 2021, I-operaturi ta’ Beach Haven gharrfu lill-Awtorita™ ghat-

Trasport fMalta li:

(i) galadarba ma kien hemm |-ebda pro¢eduri udizzjarji pendenti,
id-decizjoni tal-Awtorita” li tikkancella I-RFP fid-19 ta’ Mejju, 2011,
saret wahda finali;

(i) huma kienu ghadhom interessati li joperaw u jimmaniggjaw I-
irmiggi fil-Bajja tax-Xemxija, kwindi li jippartecipaw fkwalunkwe
proc¢edura ta’ sejha ghall-offerti;

(iii) talbu konferma li la kien sar u langas kien ser jigi ffirmat |-ebda
kuntratt (hlief wara sejha kompetittiva ghall-offerti) ma’ Harbour
Management Limited jew ma’ xi operatur iehor ghall-immaniggjar

u l-operat tal-irmiggi fil-Bajja tax-Xemxija.
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Izda I-Awtorita™ ghat-Trasport fMalta wiegbet illi effettivament kien gie
ffirmat ftehim ta’ transazzjoni ma’ Harbour Management Limited u i parti
mill-ftehim ta’ transazzjoni kien jikkonsisti fil-fatt li Harbour Management
Limited kellha torganizza u topera I-irmiggi fil-Bajja tax-Xemxija ghall-
hames snin li gejjin. Ghalkemm |-operaturi tal-Beach Haven talbu i
jinghataw kopja ta’ dan il-ftehim ta’ transazzjoni u informazzjoni dwar id-
data meta dan il-ftehim gie ffirmat, |-Awtorita™ ghat-Trasport fMalta

¢ahdet dawn it-talbiet minhabba ragunijiet ta’ kunfidenzjalita’.

4, Kien ghalhekk li l-operaturi ta’ Beach Haven, permezz ta’ ittra
datata 3 ta’ Marzu, 2021, irrikorrew ghand il-Bord sabiex jinghataw
rimedju skont il-Ligi. Ir-rimedju mitlub mill-operaturi tal-Beach Haven kien
li jigi dikjarat bla effett kemm il-ftehim ta’ transazzjoni, kif ukoll kull kuntratt
li ghandu x’jagsam mal-immaniggjar u l-operat tal-irmiggi fil-Bajja tax-
Xemxija. Dan ghar-raguni li peress li I-Awtorita™ ghat-Trasport fMalta
gatghetha li tikkancella I-RFP fMejju tas-sena 2011, kif kellha kull dritt li
taghmel skont il-klawsoli 22, 27.1 u 27.5 tal-RFP, liema decizjoni kienet
geghda tigi kkontestata I-Qorti, hekk kif il-kawza giet ceduta mis-socjeta’
Harbour Management Limited, id-decizjoni ta’ thassir tal-RFP saret
wahda finali. Kwindi ebda kuntratt ma seta’ jigi ffirmat fuq il-bazi ta’ dak
I-RFP, peress li I-procedura ta’ sejha ghall-offerti kienet effettivament
kancellata. Isegwi li |-Awtorita™ ghat-Trasport fMalta kellha tniedi

procedura ta’ sejha ghall-offerti gdida, li jkun reklamat ukoll fil-gurnal
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ufficjali tal-Unjoni Ewropea, qabel ma taghti kuntratt lil Harbour
Management Limited. Inghad ukoll mill-operaturi tal-Beach Haven, li
ghalkemm ma kinux jafu meta gie ffirmat il-kuntratt ta’ transazzjoni ma’
Harbour Management Limited skont ir-Regolament 118(b) tal-
Legislazzjoni Sussidjarja 601.09, talba ghall-istharrig kellha ssir fi zmien
sitt xhur mill-gurnata li fiha jigi ffirmat il-kuntratt, izda fil-fehma taghhom I-

applikazzjoni saret fit-terminu preskritt mil-ligi.

5. Id-decizjoni tal-Bord hija s-segwenti:

“That this case is about a Request for Proposals (MMA/001_rfp/2009)
issued in 2009. This same Rfp was awarded to Harbour Management
Limited.

There had been disagreement on the preferred bidder’s proposed fees
on which the Contracting Authority had requested revision. Since the
preferred bidder did not want to review these fees, on the 19" May 2011
the Contracting Authority had decided to cancel the Request for
Proposals.

However, the preferred bidder had challenged this decision to cancel
the Rfp on the 16" November 2011 by means of judicial proceedings
in terms of Article 468A of the Code of Organisation and Civil
Procedure.

The case remained pending before the Courts until the 16" November
2020 when the case was withdrawn (ceded).

On the 12" November 2020, the Contracting Authority and the
Preferred bidder settled their differences and signed a Compromise
Agreement setting the date of the 15t March 2021 for the signing of the
Concession Agreement following the Rfp.

Complainant is asking this Board to declare the Compromise
agreement and any other Concession Agreement signed on the basis
of the Request for Proposals to be Ineffective since after the
cancellation of the RfP, the Contracting Authority was bound to issue a
fresh competitive tender before awarding the Concession.
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The Contracting Authority in its reply raised a preliminary plea that has
to be decided first. The Authority claims that according to Regulation 4
of S.L. 601.09 (The Concession Contracts Regulations) present action
is not permissible. The CCR came into force in 2016 (LN 353/2016)
and since the Compromise Agreement shall continue to be regulated
by the laws which were previously in force and Concession Contracts
Regulations do not apply.

The Contracting Authority also raised another preliminary plea in that
Regulation 113(1) states that “an interested party or a tender may file
an application before the Public Contracts Review Board to declare that
a concession contract with an estimated value which meets or exceeds
the threshold established under Schedule 3 is ineffective”. Although
claiming that the concession value did not exceed the threshold
mentioned in Schedule 3, no evidence was produced before this Board
as to the actual estimated value of the Concession.

This Board did not find any instance in the documents made available
in these proceedings where the original decision of the Contracting
Authority to cancel the tender was ever revoked. The cancellation
remained in force, although in suspense because of the pending Court
Case, up to the 16" November 2020. The Compromise Agreement of
the 12" November 2020 does not mention the revocation of the
cancellation of the RfP either.

Thus it is this Board’s opinion that when the preferred concessionaire,
Harbour Management Ltd withdrew (ceded) its court case on the 16
November 2020, in effect the dormant cancellation of the RfP as
ordered on the 19" May 2011 became operative and any further action
regarding the said RfP was not according to law.

For the above reasons this Board declares that both the Compromise
Agreement entered by the Contracting Authority and the
concessionaire on the 12" November 2020 and the Concession
Agreement signed between the Contracting Authority and Harbour
Management Ltd on the 22" February 2021 are ineffective in terms of
the Concession Contracts Regulations 113.(2)”.

6. Is-socjeta’ Harbour Management Limited hassitha aggravata bl-
imsemmija decizjoni tal-Bord u geghda tressaq dan I-appell quddiem din

il-Qorti. L-appell taghha huwa msejjes fuq hames aggraviji:
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() Fl-analizi tieghu |-Bord ma hax konjizzjoni akkurata ta’ dak
attwalment espress u miktub;

(I 1I-Bord ma kienx korrett fil-konkluzjoni tieghu li ma ngiebet I-
ebda prova dwar il-valur tal-konéessjoni;

(111 1-Bord adixxa ultra vires |-poteri moghtija lilu mil-ligi;

(IV) lI-Bord nagas meta njora totalment li jitratta |-ecéezzjoni
sollevata dwar in-nuggas ta’ interess guridiku tal-applikant; u

(V) ll-Bord naqgas ukoll milli jindirizza s-seba’ e¢¢ezzjoni taghha li

kienet titratta I-Artikolu 116(2) tal-L.S. 601.09.

Ghalhekk is-soc¢jeta’ appellanti titlob lil din il-Qorti sabiex thassar u
tannulla d-decizjoni tat-8 ta’ Lulju, 2021, tal-Bord ta’ Revizjoni dwar
Kuntratti Pubbli¢i u filwaqt li tilga’ I-aggravji minnha mressqga, tiddikjara
validi kemm il-ftehim ta’ transazzjoni tat-12 ta’ Novembru, 2020, kif ukoll
il-ftehim ta’ koncessjoni datat 22 ta’ Frar, 2021. Bl-ispejjez kontra I-
appellati jew min minnhom u dan taht dawk il-provvedimenti li jidhrilha

xierga u opportuni.

7. Wara li semghet it-trattazzjoni tad-difensuri tal-partijiet u rat I-atti

kollha tal-kawza u d-dokumenti esebiti, din il-Qorti sejra tghaddi ghas-

sentenza taghha.

Ikkonsidrat:
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8. Fl-ewwel aggravju taghha s-socjeta’ appellanti timenta li I-Bord ma
hax konjizzjoni ta’ dak attwalment espress u miktub, hija taghmel
referenza ghal dak li jinghad mill-Bord:

“The cancellation remained in force, although in suspense
because of the pending Court Case, up to the 16th November,
2020. The Compromise Agreement of the 12th November does
not mention the revocation of the RFP either.”

Fil-fehma tas-socjeta’ appellanti, dan il-paragrafu jgib fix-xejn l-argument
tal-applikanti Cutajar dwar jekk I-RFP ingatilx jew baqgax fis-sehh, fis-sens

li issa gie stabbilit mill-Bord li I-RFP kien baqa’ fis-sehh u ma nqatilx.

9. Jigi osservat li s-socjeta’ appellanti, hija selettiva fis-silta i
pproduciet, in kwantu I-Bord kompla sabiex gal hekk:

“Thus it is in the Board’s opinion that when the preferred
concessionaire, Harbour Management Limited (withdrew) ceded
its court case on the 16th November 2020, in effect the dormant
cancellation of the RFP as ordered on the 19th May, 2011,
became operative and any further action regarding the said
RFP was not according to law.” (enfasi ta’ din il-Qorti)

Minn dan kollu wiehed jista’ jara li I-Bord la gal li I-RFP kien extinct u
langas extant, izda uza terminologija differenti sabiex jiddeskrivi I-ordni
ta’ kancellazzjoni bhal “in suspense” u “dormant”. 1zda ghalkemm il-Bord
m’uzax l-istess terminologija li uzaw l-applikanti Cutajar, wasal ghall-
konkluzjoni li fis-sustanza l-applikanti kellhom ragun, in kwantu

galadarba I-ordni ta’ kancellazzjoni ma gietx revokata, hija giet fis-sehh
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hekk kif il-kawza quddiem il-Qorti giet ceduta. Hija s-sustanza li tghodd

aktar milli t-terminologija li tkun uzat parti jew ohra fl-argument li tressagq.

10. Argument iehor imressaq mis-socjeta’ appellanti taht I-ewwel
aggravju taghha huwa dwar jekk il-ftehim ta’ transazzjoni jaghmilx
referenza ghar-revoka tal-kancellazzjoni tal-RFP, mentri ssostni l-ispirtu
tal-ftehim huwa ¢ar fis-sens li I-partijiet jitransigu I-kwistjoni li kienet ilha
pendenti bejniethom li minnu nnifsu jimplika li I-process kien inbeda
sabiex tigi kkancellata I-RFP jigi mwaqqgaf u rtirat, minkejja li dan ma
jinghadx espressament. Madankollu s-soc¢jeta’ appellanti ssostni li I-
ftehim ta’ konéessjoni jmur lil hinn minn hekk u tislet silta minnu. Kif ukoll
tishaq li hija ma kienet qatt ser ic¢edi I-kawza, (1129/2011) li kienet
waslet ghas-sentenza, li kieku ma kellhiex l-assigurazzjoni li I-Awtorita’
ser twaqga’ kull pro¢edura |i kienet inbdiet sabiex tikkancella I-RFP.
Kwindi tishaq li I-Bord kien zbaljat meta nghad minnu li I-kancellazzjoni
tal-RFP giet fis-sehh meta giet ¢eduta I-kawza. Hija ssostni li permezz
tal-ftehim ta’ transazzjoni giet sospiza kull pro¢edura ghall-
kancellazzjoni, mentri I-istess procedura giet imwaqqfa sabiex dahal fis-

sehh il-ftehim ta’ konc¢essjoni, kif mahsub fil-ftehim ta’ transazzjoni.

11. Tajjeb li jigi mfakkar li I-Awtorita™ ghat-Trasport fMalta ddecidiet
tikkancella I-RFP fMejju tas-sena 2011, skont il-klawsoli 22 u 27.1 tal-

RFP li kienet tipprovdi ghal ¢irkostanzi specifiki fejn il-procedura tal-RFP



App. Civ. 240/21

setghet tigi kkancellata, izda l-istess dokument ma kienx jahseb ghas-
sospensjoni jew it-thassir tal-ordni tal-kané¢ellazzjoni. Kwindi d-decizjoni
tal-Awtorita” li tikkancella |-pro¢edura tal-RFP setghet tigi sospiza biss
permezz ta’ proceduri legali, kif fil-fatt kienet geghda tittanta li taghmel
is-soc¢jeta’ appellanti. 1zda I-konsegwenza tal-fatt li I-kawza giet ¢eduta
mis-socjeta’ appellanti, hija li d-decizjoni ta’ thassir tal-RFP saret wahda
finali. Il-partijiet ma jistghux jiddeciedu li jiftehmu li jreggghu lura dik I-
ordni, altrimenti jistghu jsiru diversi arrangamenti ohra li jbiddlu I-
parametri tas-sejha originali, li j¢agalqu I|-goalposts mwaqqgfa
originarjament bis-sejha inizjali. Dan ma jikkostitwix level playing field
lejn l-offerenti I-ohra li jkunu gew imwarrba fil-pro¢edura tas-sejha
originali. Dan il-kaz jitratta sejha pubblika ghall-proposti mnedija minn
Awtorita” statali sabiex jinghata kuntratt ta’ konc¢essjoni, kwindi suggett
ghal diversi regolamenti u mhux kuntratt privat li jista’ jigi mibdul mill-
partijiet. Apparti dan, il-ftehim ta’ konc¢essjoni ffirmat mill-Awtorita™ u s-
socjeta” appellanti ma jirrizultax mill-atti, u ghalhekk kull referenza ghalih
hija superfluwa, (quod non est in actis non est in mundo). Din il-Qorti tgis
li r-ragunament tal-Bord huwa wiehed korrett u ghalhekk [-ewwel

aggravju tas-socjeta” appellanti ma jregix.

12. Permezz tat-tieni aggravju taghha, is-socjeta” appellanti

tikkontendi li I-Bord ma kienx korrett fil-konkluzjoni tieghu li ma ngiebet

I-ebda prova dwar il-valur tal-kon¢essjoni. Filwaqt li taghmel referenza

10
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ghar-Regolament 113(1) tal-L.S. 601.09, li jipprovdi li persuna
interessata jew offerent jista’ jressaq applikazzjoni quddiem il-Bord
sabiex kuntratt ta’ kon¢essjoni jigi dikjarat ineffettiv, fejn il-valur stmat ta’
dak il-kuntratt jilhaq jew jagbez il-limitu stabbilit fit-Tielet Skeda, issostni
li I-Bord Zzbalja meta qal li ma tressqet I-ebda prova dokumentarja peress
li (a) I-RFP innifsu jaghti indikazzjoni ¢ara dwar il-valur tat-tender u (b)
kien hemm gbil seduta stante li I-valur ma jagbizx I-ammont stabbilit ta’

€5,350,000.

13. Filwaqgt li huwa minnu |i I-procedura mahsuba fir-Regolament
113(1) quddiem il-Bord sabiex kuntratt jigi dikjarat ineffettiv huwa marbut
mal-valur indikat fit-tielet skeda tal-istess regolamenti, stabbilit fl-
ammont li jilhaq jew jagbez €5,350,000, kuntrarjament ghal dak li jinghad
mis-socjeta’ appellanti, minn ezami tal-atti ma jirrizultax mill-RFP, b’mod
¢ar x'inhu |-valur tat-tender. Mentri minn ezami tal-minuti tas-seduta ma
jirrizultax li tressqu provi f'dan ir-rigward, u wisg angas jirrizulta annotat
fl-istess minuti xi gbil dwar il-valur tal-tender. L-unika referenza ghall-
valur hija s-sottomissjoni tad-difensuri tal-intimati li I-valur tat-tender ma’
mehtieg li tali sottomissjoni tkun sostnuta mill-provi. Jigi ribadit li |-
kuntratt ta’ konc¢essjoni konkluz bejn |-Awtorita’ u s-socjeta’ appellanti,
baga’ ma giex esebit in atti. Ladarba dan ma sarx, l-appellanti ma

jistghux jippretendu li I-e¢¢ezzjoni taghhom, li mhix debitament sostnuta

11



App. Civ. 240/21

mill-provi tintlaga’. Isegwi li t-tieni aggravju wkoll ma jimmeritax li

jintlaga’.

14. Skont it-tielet aggravju tas-socjeta’ appellanti jinghad li I-Bord
agixxa ultra vires I-poteri moghtija lilu mil-ligi. Dan jinghad minnha fil-
kuntest ta’ zewg punti: (a) Ir-Regolament 113 tar-Regolamenti dwar
Kuntratti ta’ Koncessjoni hux applikabbli kwantu ghad-definizzjoni u (b) Ir-
Regolament 113 tar-Regolamenti dwar Kuntratti ta’ Koncessjoni hux
applikabbli fid-dawl tar-Regolament 4 tal-L.S. 601.09. Fl-ewwel kaz
jinghad li kien mehtieg li I-applikant jipprova li I-Awtorita’ kontraenti tat
koncessjoni pubblika bi ksur tar-regolamenti statutorji, li ma trattatx lill-
kompetituri b’'mod ugwali, m’agixxietx b’'mod trasparenti u ma tatx
opportunita ndags lill-kompetituri kollha. L-appellanti ssostni li I-applikant
gieghed jattakka I-ftehim milhuq bejn I-Awtorita™ u s-soc¢jeta’ appellanti
wara transazzjoni ta’ kawza, izda tikkontendi li -PCRB ma kellu |-ebda
poter li jissindika tali ftehim, peress li dik il-kompetenza tispetta lill-Qrati u
ghalhekk jinghad li I-PCRB agixxa ultra vires. Fit-tieni kaz, jinghad li |-
Bord adixxa ultra vires peress li skont l|-ec¢ezzjoni preliminari tal-
Awtorita’, li I-Bord nagas ukoll milli jikkonsidra, ir-Regolament 4 tal-L.S.
601.09 jipprovdi li dawk il-proceduri ta’ koncessjoni mibdija qabel il-
publikazzjoni tal-istess regolamenti, ghandhom jibqghu regolati bil-ligijiet

li kienu fis-sehh gabel id-dhul ta’ dawk ir-regolamenti. Kwindi ssostni li I-

12
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Bord Zbalja meta ddecieda li ladarba I-RFP giet ikkancellata, I-iffirmar tal-

kuntratt ta’ konc¢essjoni tqies bhala kuntratt §did.

15. Ghandu jinghad li I-ewwel parti tal-aggravju tas-socjeta” appellanti
mhux dagstant ¢ar, in kwantu hekk kif I-RFP gie dikjarat bhala kancellat,
kellha ssir sejha gdida skont ir-regolamenti vigenti dak iz-zmien meta I-
kawza giet ceduta. L-Awtorita’ ma kellha I-ebda jedd li tregga’ lura dik |-
ordni ta’ kancellazzjoni, peress li kif inghad gabel, dan ma kienx mahsub
fl-RFP originali. Certament |-Awtorita’ ma ttrattatx lill-offerenti bl-istess
mod. Bir-ragunament tas-socjeta’ appellanti, li I-Awtorita’ kellha jedd i
terga’ lura mill-ordni ta’ kancellazzjoni, bl-istess mod u bl-istess
ragunament, |-Awtorita® setghet tregga’ lura d-decizjoni taghha milli
twarrab |-offerta tal-applikanti Cutajar. Dan l-agir zgur li ma jistax jissejjah
trasparenti u ma jistax jissejjah mod iehor hlief arbitrarju u li jista’ jaghti
lok ghall-abbuz, li mhuwiex xieraq fil-qafas ta’ kuntratti pubbli¢i. Kull ma
kien mehtieg mill-applikanti Cutajar, kien Ii jippruvaw li tabilhaqq I-
Awtorita” kontraenti dahlet fkuntratt ta’ kon¢essjoni (s-socjeta’ appellanti
u I-Awtorita” kontraenti jikkon¢edu li sar kuntratt ta’ kon¢essjoni) minghaijr
ma segwiet il-provvedimenti tal-ligi applikabbli, meta I-istess Awtorita’
kienet harget ordni ta’ kancellazzjoni tas-sejha originali, liema ordni ta’
kancellazzjoni langas jirrizulta li kien gie komunikat lill-applikanti, kif

tipprovdi |-klawsola 22 tal-istess RFP. Isegwi li ¢ertament ma jistax

13
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jinghad li I-Awtorita™ kontraenti mxiet skont il-klawsoli li kienu jirregolaw

dik is-sejha.

16. Huwa ritenut li I-applikanti Cutajar kellhom bilfors jattakkaw kemm
il-ftehim ta’ transazzjoni, kif ukoll il-kuntratt ta’ kon¢essjoni. Ir-Regolament
113(2) jipprovdi li:

“(2) Parti interessata tista' titlob biss lill-Bord ta’ Revizjoni dwar
il-Kuntratti Pubblici biex tiddikjara |-ineffettivita ta’
kuntratt ta’ koncessjoni iffirmat jekk l-awtorita kontraenti
jew l-entita kontraenti tat kuntratt minghajr pubblikazzjoni
minn qabel ta’ awviz ta’ kuntratt fil-Gurnal Ufficjali tal-

Unjoni Ewropea minghajr ma dan ikun permissibbli
b’konformita mad-Direttiva 2014/23/UE” (enfasi ta’ din il-

Qorti).
Huwa minnu i I-ligi tipprovdi ghal dikjarazzjoni ta’ ineffettivita’
specifikatament fir-rigward ta’ kuntratt ta’ kon¢essjoni u mhux kwalunkwe
kuntratt. Madankollu, galadarba mill-ftehim ta’ transazzjoni, datat 12 ta’
Novembru, 2020, esebit in atti, jirrizulta li [-partijiet kienu geghdin jiftehmu
li ser jidhlu u jiffirmaw ftehim ta’ konc¢essjoni (ara klawsola numru 1 tal-
imsemmi ftehim), huwa pjuttost logiku li apparti li jithassar il-kuntratt ta’
koncessjoni, ghandu jithassar il-ftehim ta’ transazzjoni, altrimenti |-
komparenti fuq l-imsemmi ftehim jistghu jibqghu jivvantaw pretensjonijiet
ta’ kuntratt ta’ kon¢essjoni naxxenti mill-imsemmi ftehim ta’ transazzjoni.
Inoltre, apparti li I-Bord iddecieda skont kif mitlub mill-applikant, u ma
marx lil hinn minn dak mitlub, fil-verita® it-thassir tal-kuntratt ta’

transazzjoni huwa rizultat ta’ ex necessaria consequentia ghat-talba ta’
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thassir tal-kuntratt ta’ koncessjoni, inkella jista’ jaghti lok ghal problemi

ohra kif appena spjegat. Ghalhekk ma jitgiesx li I-Bord agixxa ultra vires.

17. Sa fejn jinghad mis-socjeta” appellanti li d-decizjoni tal-Bord hija
ultra vires in kwantu I-Bord nagas ukoll milli jikkonsidra, ir-Regolament 4
tal-L.S. 601.09, minn gari tas-sentenza I-Bord ghamel referenza specifika
ghal din |-ec¢¢ezzjoni preliminari u minkejja li ma nghad xejn dwarha fid-
decide tad-decizjoni appellata, il-Bord effettivament indirizza u ddecieda
din I-e¢¢ezzjoni kif ser jigi issa spjegat. Ir-Regolament 4 tal-L.S 601.09,
li jipprovdi:

“4, Kull pro¢edura ta’ koncessjoni li tkun inharget sal-
pubblikazzjoni ta’ dawn ir-regolamenti ghandha tibga’
regolata bil-ligijiet li kienu fis-sehh, inkluz kull revizjoni fuq
xi decizjoni dwar dan.”

Jigi nnutat li wara li I-Bord ghamel rassenja tal-fatti, gies li jaladarba d-
decizjoni tal-Awtorita’ li tikkancella I-RFP fl-2011, gatt ma giet revokata,
il-kancellazzjoni tal-RFP baqghet fis-sehh, kwindi ghalkemm dik il-
kancellazzjoni baqghet sospiza tul is-smiegh tal-kawza ntavolata
quddiem il-Qorti minn Harbour Management Limited, hekk kif giet ¢eduta
I-kawza, l-ordni tat-thassir jew kancellazzjoni tal-RFP li saret fl-2011,
regghet giet fis-sehh. Isegwi li ma kienx possibbili li jsir ftehim bbazat fuq
I-RFP originali tas-sena 2009. Il-konsegwenza logika ghal dan ir-

ragunament huwa li, ir-Regolament 4 m’huwiex applikabbli fil-kaz in

ezami, peress li kwalunkwe ftehim li sar bejn I-Awtorita” u Harbour
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Management Limited fi Frar tas-sena 2021, ma kienx konsegwenza tal-
RFP mahrug fl-2009, izda koncessjoni gdida li ghaliha japplikaw ir-
regolamenti tal-L.S. 601.09. Ghalhekk ghalkemm il-Bord ma c¢ahadx
espressament |-e¢cezzjoni preliminari tal-Awtorita’, effettivament

iddecieda I-istess e¢cezzjoni, kif appena spjegat.

18. Kwindi s-socjeta’ appellanti m’ghandhiex radun, peress li I-
pretensjoni tal-komparenti fuq il-kuntratt ta’ kon¢essjoni li dan sar bhala
ftehim naxxenti mis-sejha originali ma tregix, galadarba dik kienet
imhassra fl-2011. Ghalkemm id-decizjoni tal-Awtorita” li tithassar I-RFP,
setghet tigi mhassra gudizzjarjament ghall-finijiet tal-Artikolu 469A tal-
Kap. 12 tal-Ligijiet ta’ Malta, fil-pro¢eduri mnedija minn Harbour
Management Limited, dawk il-pro¢eduri qatt ma gew decizi, hekk kif dik
is-socjeta’ ghazlet |i ¢cedi Il-atti tal-kawza wara li ffirmat ftehim ta’
transazzjoni fit-12 ta’ Novembru, 2020 u I-kawza giet ¢eduta fis-26 ta’
Novembru, 2020, (jigifieri gabel ma gie ffirmat il-kuntratt ta’ konc¢essjoni
gdida fit-22 ta’ Frar, 2021). Ghalhekk, fil-mument i giet ¢eduta I-kawza,
d-decizjoni originali tal-Awtorita’ li thassar |-RFP saret definittiva u s-
socjeta’ appellanti ma setghet gatt titgies |i rebhet dak |-RFP hekk
ikkancellat. F’dak I-istadju, I-Awtorita™ appellanti kellha tohrog sejha
gdida u mhux tiffirma koncessjoni gdida fuq il-pretensjoni li din kienet
kontinwazzjoni tas-sejha originali tal-2009. Isegwi li I-koncessjoni

moghtija lis-socjeta” appellanti ghandha titgies bhala konc¢essjoni gdida li
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ghaliha japplikaw ir-Regolamenti dwar Kuntratti ta’ Koncessjoni (L.S.
601.09), inkluz ir-Regolament 113, illi fuqu hija msejsa t-talba tal-appellati
Cutajar. Il-pretensjoni tal-appellanti li jibqghu japplikaw ir-regolamenti I-
godma gabel I-emendi tal-2016, ghall-koncessjoni li ffirmat fl-2021 ma
tregix. Ghalhekk din il-Qorti tagbel perfettament mar-ragunar tal-Bord fir-

rigward. Isegwi li t-tielet aggravju ser jigi wkoll mi¢hud.

19. Ir-raba’ aggravju tas-socjeta’ appellanti jitratta I-allegat nugqas tal-
Bord li jitratta |-ec¢¢ezzjoni sollevata dwar in-nugqas ta’ interess guridiku
tal-applikant. Jigi osservat li ghalkemm il-Bord ghamel referenza ghal din
[-ec¢ezzjoni fir-rassenja tal-minuti, ma dahalx fil-mertu ta’ din I-e¢¢ezzjoni
fil-parti dispozittiva tad-decizjoni. Madankollu din il-Qorti tgis din I-
ectezzjoni bhala tassew frivola. Il-fatt i r-Regolament 113 innifsu
jipprovdi li rikors ghal dikjarazzjoni ta’ ineffettivita® ta’ kuntratt jista’
jitressag minn “parti interessata jew offerent”, kwindi jipprovdi li mhux biss
min ikun tefa’ l-offerta jitgies li ghandu interess mehtieg, multo magis
f'dan il-kaz, johrog ¢ar I-interess tal-appellati Cutajar bhala I-operaturi ta’
Beach Haven |i kienu proprju wiehed miz-zewg offerenti fis-sejha
originali. Huwa pjuttost ovvju Il-interess li ghandhom |-appellati fl-ezitu ta’
dawn il-proceduri, peress li fkaz ta’ process ghal sejha gdida ghall-operat
u maniggjar tal-irmiggi, jkunu jistghu jippartecipaw mill-gdid u jkollhom

¢ans dags haddiehor f'dik is-sejha.
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20. Kif kellha okkazjoni tirrileva din il-Qorti fis-sentenza taghha tat-30
ta’ Gunju, 2021, fil-kawza fl-ismijiet Truevo Payments Limited v.
Direttur tal-Kuntratti, I-interess imsemmi fir-regolamenti tal-kuntratti
pubbli¢i (dak il-kaz kien jitratta r-Regolament 262 tal-L.S.601.03) jista’
jkun differenti minn dak l-interess guridiku mehtieg fil-kawzi quddiem il-
grati taghna, peress li f'dan il-kaz, l-interess imsemmi f'din il-ligi specjali,
ghandu jipprevali. Bl-istess mod, I-appellati ghandhom I-interess mehtieg
li jressqu I-proceduri idoneji ghall-finijiet tar-Regolament 113 tal-
L.S.601.09, sabiex il-kuntratt ta’ konc¢essjoni moghti mill-Awtorita’
appellanti jigi dikjarat ineffettiv, u konsegwentement ikunu jistghu
jippartecipaw f'sejha gdida. Ghalhekk lanqas dan ir-raba’ aggravju ma

jimmerita li jintlaga’.

21. Jongos li jigi trattat I-ahhar aggravju tas-socjeta’ appellanti, dak li
I-Bord nagas ukoll milli jindirizza s-seba’ ec¢ezzjoni taghha li kienet
titratta r-Regolament 116(2) tal-L.S. 601.09. Hija tispjega li meta rrikorriet
ghall-protezzjoni tal-Qorti u ntavolat |-pro¢eduri (1129/2011) sabiex
tikkontesta d-decizjoni tal-Awtorita” |i tikkancella I-RFP, dan ghamlitu
peress li kienu ser jigu ppregudikati d-drittijiet taghha u kellha tigi
ndirizzata ngustizzja. Fil-fehma taghha din l-ingustizzja giet indirizzata
permezz tal-ftehim ta’ transazzjoni. Minkejja dan, is-socjeta’ appellanti
ssostni li ma kien hemm I-ebda tibdil fis-sustanza, izda li dahal fis-sehh I-

RFP. Kwindi I-Bord ma messu gatt iddikjara I-ftehim bejnha u bejn |-
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Awtorita” ineffettiv, izda kellu japplika d-disposizzjoni tar-Regolament

116(2) tal-L.S. 601.09.

22. Dan ir-Regolament invokat mis-socjeta’ appellanti jipprovdi hekk:
“2) ll-Bord ta’ Revizjoni dwar il-Kuntratti Pubblici ma jistax
Jikkunsidra kuntratt ineffettiv, minkejja li jkun inghata illegalment
ghar-ragunijiet imsemmija fir-regolament 113, jekk il-Bord ta’
Revizjoni dwar il-Kuntratti Pubblici isib, wara li jkun ezamina I-
aspetti rilevanti kollha, Ii htigijiet aktar importanti relatati mal-
interess generali jehtiegu |i |-effetti tal-kuntratt ghandhom
Jinzammu.”

Difficli sabiex wiehed jifhem kif l-argument maghmul mis-socéjeta’

appellanti fdan I-ahhar aggravju taghha, jissejjes fug dan ir-regolament.

L-argument imressag minnha huwa purament wiehed partikolari ghaliha

u fil-fehma tal-Qorti, m’ghandu x’jagsam xejn ma’ “htigijiet aktar importanti

relatati mal-interess generali”’, kif mahsub fir-regolament hawn appena

¢itat. Lanqas jirrizulta li tressqu xi provi quddiem il-Bord in sostenn tal-
ectezzjoni mgajma mis-socjeta’ appellanti. Kwindi ghalkemm huwa
minnu li mid-decizjoni tal-Bord ma jirrizultax li din l-e¢cezzjoni giet
indirizzata, difficilment wiehed jifhem kif il-Bord seta’ qatt jilga’ e¢¢ezzjoni
ohra li mhux debitament sostnuta mill-provi u hija l-istess socjeta’

appellanti li hija responsabbli ghal dan in-nugqgas, kwindi imputet sibi.

Ghalhekk dan l-aggravju wkoll ser jigi michud.

Ghaldagstant, ghar-ragunijiet premessi, tiddisponi mill-appell tas-socjeta’

Harbour Management Limited billi tichad I-istess u tikkonferma d-
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decizjoni tal-Bord ta’ Revizjoni dwar Kuntratti Pubblici tat-8 ta’ Lulju, 2021.
L-ispejjez marbuta ma’ dan Il-appell jithallsu mis-soéjeta” Harbour

Management Limited.

Mark Chetcuti Joseph R. Micallef Tonio Mallia
Prim Imhallef Imhallef Imhallef

Deputat Registratur
ar
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