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AIB Insurance Brokers Limited (C-29741)
V.
Awtorita dwar it-Trasport ta’ Malta; Direttur

Generali tad-Dipartiment tal-Kuntratti; u
Osprey Insurance Brokers Co Limited

1. Dan huwa appell ta’ AIB Insurance Brokers Limited [‘AIB” jew “I-
appellanti”] minn decizjoni tad-9 ta’ Lulju 2021 tal-Bord ta’ Revizjoni
dwar Kuntratti Pubbli¢i [“il-Bord ta’ Revizjoni’], imwaqqaf taht ir-
Regolamenti tal-2016 dwar |-Akkwist Pubbiku [L.S. 601.03], li ¢ahad
oggezzjoni taghha kontra decizjoni tal-awtorita kontraenti li |-offerta
taghha titwarrab ghax ma saritx kif imiss u li |-kuntratt jinghata lis-

socjeta Osprey Insurance Brokers Co. Limited [“Osprey”] .
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2.

ll-fatti relevanti sehhew hekk: fit-12 ta’ Jannar 2021 saret sejha mill-
Awtorita dwar it-Trasport ta’ Malta [“l-awtorita kontraenti”] ghal offerti
ghal “provision of services of an insurance broker for Transport
Malta”. L-offerta kellha tingasam fi tliet partiti. maritime policies,
aviation policies u general policies. Fost il-kondizzjonijiet tas-sejha
taht Section 1 — Instructions to Tenderers, 8 5 Selection and Award

Requirements, (C) Specifications, hemm dik li tghid hekk:

»(() Tenderer's Technical Offer in response to specifications to be
submitted online through the prescribed Tender Response
Format and by using the Tender Preparation Tool provided. (No©3)

»Key Experts Form, the Statement of Availability Form, the Self-
declaration form for Key Experts (relating to public employees)
and CVs (Noe2)

»Tenderer’'s Technical Offer - Declaration Mot 3)«
Note 3 tghid hekk:

»No rectification shall be allowed. Only clarifications on the submitted
information may be requested.«

L-offerti kellhom isiru sal-5 ta’ Frar 2021, izda sakemm ghalaq dan iz-
zmien ghall-offerti, l-awtorita kontraenti harget numru ta’ precizazz-
jonijiet jew clarifications, u z-zmien ghall-offerti tresssaq lura sad-19

ta’ Frar 2021.

L-appellanti flimkien ma’ ohrajn tefghet |-offerta taghha izda b'ittra tal-
4 ta’ Marzu 2021 l-awtorita kontraenti gharrfitha illi |-offerta taghha
twarrbet “since technical declaration form as per 5(C) 1 was not
uploaded. Since this declaration form is part of Note 3 no rectification
could be sought. To this effect bidder was found to be technically non-
compliant”. L-appellanti giet mgharrfa wkoll illi I-offerent rakkomandat

kienet is-socjeta Osprey.
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L-appellanti ressqet odgezzjoni quddiem il-Bord ta’ Revizjoni kontra
din id-decizjoni tal-awtorita kontraenti b’ittra tal-15 ta’ Marzu 2021 izda
I-bord b’decizjoni tad-9 ta’ Lulju 2021 li minnha sar dan l|-appell ma
lagax l-oggezzjoni u ikkonferma d-decizjoni tal-awtorita kontraenti. Ir-

ragunijiet li wasslu lill-bord ghal din id-decizjoni gew imfissra hekk:

Mevr een ans the reason given to appellant by the contracting authority for
the non-acceptance of its tender was that appellant failed to upload
the Technical Declaration Form as per Clause 5(c) 1 of the tender.

»Appellant in the letter of objection raised three grievances.

»(i) Information submitted to bidders: Appellant alleges that the
tender, as published, provided inaccurate and inadequate
information, thus precluding prospective bidders from making
accurate assessment of the volume of work required to provide
the requested services. Therefore appellant requested the
cancellation of the said tender.

»(ii) Non-submission of technical declaration: Appellant claims that the
wording in the tender document was misleading and that the
same technical declaration form was superfluous since bidders
were also required to confirm that they “would provide in
accordance with the tender document and the conditions and
time limits laid down without reservation or restriction, the
requirements of this call for tender”.

»(iif) The recommended bidder: Appellant claims that the preferred
bidder’s tender should have been disqualified since it failed to
disclose a fine imposed on it by the MFSA for professional
misconduct.

»This board shall now consider each of these grievances.

»Information submitted to bidders: In support of his claim, appellant
produced several witnesses from whose testimonies it results that the
tender, as published, just requested bidders to provide fixed price
quotation for three years. Four clarifications had been issued with
clarification number 4 actually giving the premium ranges for the three
lots. This clarification also extended the closing date of the tender to
the 19" February 2021.

»This board finds it unacceptable for any bidder who is not certain of
some aspects of the tender to submit a tender accepting all conditions
without first having recourse to clarifications and ultimately seeking
remedy from this board about the doubtful aspects before the closing
date and only raising the matter through an appeal after the tender
has been adjudicated and his offer rejected. Thus appellant’s first
grievance is being rejected

»If the appellant was convinced that the information given in the
tender document was not clear or sufficient, he was obliged to ask for
clarifications. If such clarifications did not satisfy his doubts he then
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was obliged to seek remedy before this board as per article [recte,
regulation] 262 of the Public Procurement Regulations. In the present
case, the board feels that appellant should have asked for remedies to
clear any doubts before submitting his offer. Appellant did not do so.
Appellant cannot now, once his offer was rejected, object, claiming the
tender document was flawed and prevented bidders from making
appropriate offers, Appellant had enough time to do this since
clarification number four also extended the tender clcsing date to the
19" February 2021

»Non-submission of technical declaration form: This board does not
see any ambiguity in the tender document regarding the submission of
this declaration. The tender document states: “Tenderer’'s Technical
Offer — Declaration” and clearly shown to be Note 3. This means that,
if it was not submitted, the omission could not be rectified later. Appell-
ant’s claim that this is superfluous should not have been taken
assumed by appellant, and, if it was not dear, then a clarification was
in order. Therefore this grievance is also being rejected.

»The recommended bidder: Appellant in support of this grievance
produced the testimony of Dr Michelle Mizzi Buontempo, the chief
officer, enforcement at the MFSA. From this witness’s testimony it
resulted that the preferred bidder, Osprey Insurance Brokers Ltd, had
been fined €29,675 in 2020 for breaching article 24, for failure to file
audited financial statements in time. This was the minimum fine
payable and the fine had been paid. The tender document had asked
bidders to declare if they had ever been found guilty of professional
misconduct. Appellant claims that the preferred bidder failed to inform
the contracting authority of this fine and that the preferred offer should
have been discarded. It is this board’s opinion that late filing of audited
financial statements does not constitute “professional misconduct” but
administrative non-compliance. Therefore, this third grievance is also
being rejected.

»In view of the above, this board is rejecting appellant’s claims and
declares that the decision by the contracting authority to discard
appellant’s tender was justified. The deposit paid by appellant should
not be reimbursed.«

7. AIB appellat b’rikors tat-22 ta’ Lulju 2021, li ghalih id-Direttur Generali
tal-Kuntratti u l-awtorita kontraenti wiegbu, flimkien, fis-6 t'Awissu
2021, u Osprey wiegbet fis-16 ta’ Awissu 2021. Fir-rikors tal-appell

AIB talbet illi I-qorti:

. thassar ... is-sentenza moghtija mill-Bord ta’ Revizjoni dwar
iI-Kuntratti Pubbli¢i, u, minflok, tilga’ I-oggezzjoni tas-socjeta appellanti
li kienet tressget quddiem dak ii-bord u tordna rifuzjoni tad-depozitu
mhallas mis-socjeta appellanti b’rabta mal-proc¢eduri quddiem il-bord,
u konsegwentement (a) thassar il-process shih tas-sejha ghall-offerti

. intitolat “Tender for the Provision of Services of an Insurance
Broker for Transport Malta”, jew, (b) sussidjarjament, thassar id-deciz-
joni li kien ha I-kumitat ta’ evalwazzjoni f'dan il-kaz li kienet giet notifi-



8.

9.

10.
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kata lill-partijiet b’ittra datata 4 ta' Marzu 2021, tordna li s-socjeta
appellanti tigi ammessa bhala offerent u tordna I-iskwalifika tas-
socjeta appellata [viz. Osprey].«

Qabel tqis l-appell ta’ AlIB, il-qorti sejra tqis ec¢ezzjoni preliminari tad-
Direttur Generali tal-Kuntratti dwar il-legittimazzjoni passiva tieghu

f'dawn il-proceduri. L-e¢¢ezzjoni tghid hekk:

Do e .l id-Direttur Generali tad-Dipartiment tal-Kuntratti gieghed
jirrispondi ghal dan l-appell ghal kull buon fini u dan peress li I-kuntratt
in kwistjoni ... nhared u gie determinat mill-Awtorita tat-Trasport ta’
Malta minghajr Il-involviment tieghu. Dan ai termini tar-regolament
9(1)(a) tar-Regolamenti dwar |-Akkwist Pubbliku stante li |-valur tal-
kuntratt huwa ta’ €135,000. Ghalhekk id-Direttur Generali tad-Diparti-
ment tal-Kuntratti gie mharrek bla bzonn fil-pro¢eduri relatati ma’ dan
il-kuntratt.«

Ir-reg. 285 tal-L.S. 601.03 irid li r-rikors ta’ appell quddiem din il-qorti
“‘jkun indirizzat kontra Il-awtorita responsabbli ghat-tmexxija tas-sejha,
[-awtorita kontraenti, I-offerent rakkomandat, jekk ikun hemm, u kull
parti ohra involuta fil-proceduri quddiem il-Bord ta’ Revizjoni dwar
Kuntratti Pubbli¢i”. 1d-Direttur Generali tal-Kuntratti ma huwa |-ebda
wiehed minn dawn u ghalhekk |-appell ma kellux jigi indirizzat kontrih.
L-e¢céezzjoni ghalhekk ghandha tintlaga’ u d-Direttur Generali tal-
Kuntratti jinheles mill-harsien tal-gudizzju, bl-ispejjez kontra I-appell-

anti.

Nghaddu issa ghall-meritu tal-appell. L-ewwel aggravju jolgot id-
decizjoni tal-bord dwar it-taghrif moghti fid-dokumenti tas-sejha, u gie

mfisser hekk:

»Dan l-aggravju huwa marbut mal-informazzjoni li kienet giet provduta
lill-offerenti prospettivi fis-sejha ghall-offerti u fil-kjarifikazzjonijiet
sussegwenti li kienu saru mill-awtorita, uhud anke fuq inizjattiva
taghha stess. L-isfond legali ghal dan l-aggravju huwa I-principju
assolut tat-trasparenza, li fuqu jippernja |-process kollu tal-ghoti ta’
kuntratti pubbli¢i. Dan il-prin¢ipju mhuwiex biss applikabbli ghal min
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jissottometti offerta, wkoll huwa applikabbli ghal min jaghmel sejha
ghall-offerti u cioé I-awtorita kontraenti li tiddertermina I-kriterji sabiex
tohrog sejha ghall-offerti.

»ld-Direttiva 2004/18/KE tal-Parlament Ewropew u tal-Kunsill tal-31 ta’
Marzu 2004 fuq kordinazzjoni ta’ proc¢eduri ghall-ghoti ta’ kuntratti ghal
xoghlijiet pubbli¢i, kuntratti ghal provvist pubbli¢i u kuntratti ghal
servizzi pubbli¢i, fit-tieni preambolu trid illi:

»“|-ghoti tal-kuntratti ffinalizzati fl-Istati Membri fisem I-Istat, I-
awtoritajiet regjonali u lokali u korpi ohra mmexxija minn entitajiet
legali pubblic¢i; huwa soggett li josserva I-principji tat-Trattat u in
partikolari ghall-prin¢ipji tal-moviment hieles tal-prodotti, il-prin-
¢ipju tal-istabbiliment hieles u I-prin€ipju tal-liberta i tipprovdi
servizzi u l-principji li jitnisslu minn dawn, bhal ma huwa |-principju
tat-trattament ugwali, il-prin¢ipju ta’ bla diskriminazzjoni, il-
prin¢ipju ta’ gharfien reciproku, il-prin€ipju tal-proporzjonalita u I-
prin¢ipju tat-trasparenza ...”

»Sabiex awtoritd kontraenti tkun trasparenti ghandha, bhala minimu,
taghti dik I-informazzjoni necessarja u korretta sabiex offerent ikun
jista’ jaghmel l-apprezzament mehtieg sabiex jissottometti offerta
tajpa. Fil-kuntest tas-sejha ghal offerti in kwistjoni li kienet tittratta
xoghol ta’ insurance broker, Il-informazzjoni bazika li hija mehtiega
sabiex ikun possibli li ssir offerta tajba minn offerent infurmat hija
kemm dwar il-volum tax-xoghol u tal-komplessita tax-xoghol, parti-
kolarment ladarba |-awtorita appellata kienet ged tezigi ammont fiss
(“a fixed fee” u kif spjegat fi clarification number 5 “the broker will be
working purely for a fee ...”.

»Jigi puntwalizzat f'dan ir-rigward illi [-awtorita appellata ma tat ebda
informazzjoni kwalsiasi fis-sejha ghal offerti dwar ir-ranges ta’ premia
annwali applikabbli ghat-tliet lots hlief l-isem tal-lots li fihom kienu
maqgsuma dawn il-kategoriji tal-poloz tal-assigurazzjoni, u cioé Marine,
Aviation u General. Fix-xhieda li tressget quddiem il-bord jidher li I-
ebda uffi¢jal tal-awtorita appellata ma kien f’posizzjoni li jaghti raguni
ghalfejn dan il-minimu ta’ informazzjoni ma kinitx giet provduta. Kien
biss wara li ntalbet I-ewwel kjarifika mis-socjeta appellanti li [-awtorita
appellata harget clarification number 1 fJannar 2021 indirizzata “to all
prospective bidders” li fiha kienet pprovdiet range annwali ta’ premia
applikabbli ghal Lot 3 — General Policies fammont li jvarja bejn
€115,000 u €130,000.

»Huwa interessanti i, fit-2 ta’ Frar 2021, l-awtorita appellata ppubblikat
clarification number 4 indirizzata wkoll “to all prospective bidders”,
liema kKjarifika kienet saret fuq inizjattiva tal-awtorita appellata stess.
F'din il-kjarifika ir-ranges annwali tal-premia varja drastikament ghal
dak li huwa Other Policies — Lot 3 fejn ir-range moghtija tbiddelet u
giet ta’ bejn €150,000 u €400,000. Din il-kjarifika, effettivament, holgot
aktar dubbji milli kjarifiki ghal dawk li riedu jaghmlu offerta infurmata u
dana ghal zewg ragunijiet: fl-ewwel lok, Il-indikazzjoni li nghatat fi
clarification number 4 dwar Lot 3 kienet tvarja b’peréentwal ta’ mija u
hamsin (150%) bejn allura |-upper limit provdut u |-base limit provdut.
Dawn il-parametri kienu irragonevolment wiesa’, tant li I-offerent ma
naghtax informazzjoni konkreta li permezz taghha seta’ jwettaq
apprezzament necessarju u jiehu decizjoni infurmata, partikolarment
meta jitgies illi ghar-rigward tal-parametri moghtija ghal Lot 1 u Lot 2
id-differenza bejn il-parametri provduti ma kinitx tant ec¢essiva. Fit-
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tieni lok, jidher ¢ar li l-ewwel kjarifika moghtija mill-awtorita kienet
zbaljata kompletament, tenut kont li I-base limit moghti fi clarification
number 4 fl-ammont ta’ €150,000 kien jissupera I-upper limit fi
clarification number 1 (€130,000). Effettivament, il-massimu moghti fi
clarification number 1 gie skartat u |I-minimu moghti fi clarification
number 4 kien jissuperah. L-awtorita appellata ma hijiex principjanta
f'dan il-qasam ta’ sejhiet ta’ offerti ghal insurance brokers u, di piu,
kellha l-informazzjoni necessarja fidejha ta’ kemm kienu jammontaw
il-premia fug poloz ta’ assigurazzjoni li kienu jinhargu favur taghha
minn sena ghal sena.

»Rinfa¢¢jata b’ dan in-nugqas ta’ informazzjoni, is-socjeta appellanti
talbet kjarifika ulterjuri sabiex ir-range annwali tigi ridotta ghal wahda li
ma jkollhiex firxa dagstant wiesgha. Fir-risposta taghha, li giet
pubblikata mill-awtorita appellata fid-9 ta’ Frar 2021 intitolata clari-
fication number 5, l-awtorita indikat hekk: “The range remains as
clarified in clarification number 4 as such premiums depend on a
number of internal factors within the Authority. As per same
clarification the Authority reserves the right to include/exclude any
polcies hence such ranges are indicative”. B'din ir-risposta effett-
ivament, il-parametri regghu tbiddlu ghaliex ir-ranges moghtija gew
dikjarati bhala indikattivi biss.

»Ghalhekk, is-socjeta appellanti tikkontendi li I-awtoritd ma kinitx qed
tkun trasparenti f'dan ir-rigward. Dak li ragonevolment jistenna offerent
minn sejha ghal offerti huwa li I-awtorita kontraenti tistabilixxi parametri
aktar ¢ari u anqas vagi. Ghal offerent li, skont it-termini ta’ din is-sejha
ghall-offerti kellu jirrinunzja ghar-rata tal-commissions fuq il-premium
tal-polza ta’ assigurazzjoni, kif inhi I-konswetudni tal-hlas ta’ insurance
brokers u, minflok, jistabilixxi u jintrabat minn gabel b’ammont shih u
fiss, ikun kemm ikun il-premia tal-poloz tal-assigurazzjoni u x-xoghol
korrispettiv, ir-ranges tal-premia tal-poloz tikkostitwixxi informazzjoni
bazika li kellha tinghata mill-awtorita appellanti, sabiex offerent ikun
jista’ jaghti offerta tajba u sabiex jigu zgurati kundizzjonijiet ekwi ghall-
offerenti prospettivi. Ir-ranges moghtija kienu vagi u mhux immutabli.
Ladarba l-awtorita kienet ged tezigi ammont fiss u mhux rata skont il-
volum jew skont il-komplessita tax-xoghol, Il-offerent ma setax ikun
moghni bl-infformazzjoni necessarja sabiex jaghti offerta tajba. Inoltre,
ghandu jinghad li I-gasam tal-insurance brokerage mhuwiex semplice-
ment dipendenti fug ranges tal-premia tal-poloz. Il-kumplessita tal-
poloz, partikolarment bhalma huma dawk tal-awtorita appellata,
mhuwiex determinati mill-kwantita tal-premia tal-poloz biss. Minkejja
dan, ebda informazzjoni ulterjuri ma nghatat.

»ll-bord, fid-decizjoni appellata, skarta dan I-aggravju billi sostna li r-
rimedju tas-socjeta appellanti kellu jittiehed gabel |-gheluq tas-sejha
ghall-offerti ai termini tal-artikolu [recte, tar-regolament] 262 tar-
Regolamenti dwar I-Akkwist Pubbliku, izda skarta minghajr motiv-
azzjoni I|-kunsiderazzjonijiet legali mressqga fir-rigward mis-socjeta
appellanti wagqt it-trattazzjoni tal-ghelug.

»ll-ligi ... timponi perjodu definit fliem Zzmien jista’ jitressaq rikors
guddiem il-bord taht l|-artikolu 262(1). Dan it-terminu huwa ta’ “zewg
terzi taz-zmien allokat fid-dokument tas-sejha ghat-tfigh tal-offerti”. 1z-

zmien allokat ghat-tfigh tal-offerti beda jiddekorri mit-12 ta’ Jannar
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2021, data ta’ meta giet pubblikata s-sejha. L-gheluq tat-tfigh tal-offerti
kien gie estiz ghad-19 ta’ Frar 2021. Megjus dan, il-perjodu definit ta’
“zewq terzi” skada fil-5 ta’ Frar 2021. Clarification number 5, li ma
hijiex datata, kienet giet pubblikata u mibghuta lil-offerenti prospettivi
permezz ta’ email datata 9 ta’ Frar 2021. F'dan il-kuntest, is-soc¢jeta
esponenti tissottometti illi I-perjodu moghti mil-ligi biex hi tkun tista’
tirrikorri ghar-rimedju taht l-artikolu 262 kien diga skada meta nharget
clarification number 5, u ghalhekk is-soc¢jeta appellanti ma setghetx
tipprevalixxi ruhha minn dak ir-rimedju. Ghaldagstant |-uniku rimedju
effettiv li kellha kien dak ta’ oggezzjoni taht I-artikolu 270 tar-Regola-
ment imsemmi.

»Fi kwalunkwe kaz, id-dhul fis-sehh tar-rimedju taht l-artikolu 262,
ezercitabbli gabel id-data tal-gheluq tas-sejha ghall-offerti, bl-ebda
mod ma biddel ir-rimedju generali ta’ offerent li jressaq oggezzjoni fi
stadju meta tkun ittiehdet decizjoni mill-kumitat evalwattiv. L-artikolu
270 tar-Regolament jaghmilha ¢ara li “kull offerent jew kandidat
koncernat, jew kull persuna li ghandha jew li kellha xi interess jew li
sofriet dannu jew tirriskja li ssofri dannu b’xi allegat ksur jew b’xi
decizjoni mehuda inkluz |-ghoti propost fil-kisba ta’ kuntratt, rifjut ta’
offerta jew il-kancellameni ta’ sejha ghal offerti wara li jiskadi I-perijodu
tal-pubblikazzioni [sc. tista’ tappella permezz ta’ oggezzjoni quddiem
iI-Bord ta’ Revizjoni]”, Huwa l-artikolu 262 i jillimita l-istanzi meta r-
rimedju jista’ jittiehed gabel ma tkun ittiehdet decizjoni.«

11. L-awtorita kontraenti wiegbet hekk:

»Wiehed gajla jithem l-argument tas-soc¢jeta appellanti ghal dak li
jirrigwardja  t-trasparenza. L-informazzjoni moghtija mill-awtorita
kontraenti kienet l-istess ghal kulhadd, kienet ¢ara ghal kulhadd u, kull
fejn kien hemm talba ghal Kjarifika, dina giet imwiegba u addirittura t-
terminu ghas-sottomissjoni tal-offerti tal-oblaturi gie estiz sabiex kull
oblatur inghata I-opportunita sabiex jirregola ruhu u jaghmel I-ahjar
offerta tieghu ghas-sejha ghall-offerti mahruga mill-istess awtorita
kontraenti,

»Minkejja li s-soc¢jeta appellanti tipprova tallega li kien hemm xi fatti
jew rekwiziti mhux c¢ari, jew addirittura kontradittorji fir-risposti ghall-
kjarifici mitluba, dan huwa manifestament infondat kif jirrizulta mit-test
tal-istess risposti ghall-kjarifici.

»Inoltre, xejn ma kien iwaqqaf lis-soc¢jeta appellanti milli titlob kjarifici
ulterjuri jekk hasset li hekk kellha I-htiega, u tirrikorri ghal rimed;ji pre-
kontrattwali kontemplati mir-regolamenti applikabbli gabel it-terminu
tal-gheluq tas-sejha ghall-offerti. Dan, is-socjeta appellanti manifesta-
ment ma ghamlitux u ghalhekk ma tistax issa tressaq dan il-gravami.

»Inoltre, ta’ min isemmi li b’kollox fdan it-tender kien hemm erba’
offerenti, u hadd mit-tliet offerenti I-ohra ma illamenta li kien hemm xi
informazzjoni li ma kenitx ¢ara. Gib il-ghageb, kellha tkun is-so¢jeta
appellanti, li kienet il-provditur tas-servizz kurrenti u li kellha Il-inform-
azzjoni kollha dwar il-poloz ta' assikurazzjoni tal-awtorita esponenti, illi
kellha tgajjem dan il-gravami biss wara li l-offerta taghha ma gietx
maghzula.«
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12. Osprey wiegbet hekk ghall-ewwel aggravju:

»Dan |-aggravju mressaq mill-appellanti huwa legalment improponibbli
u dan skont il-ligi vigenti u kazistika ormai assodata ta’ din |-onorabbili
gorti fuq l-istess ligi, u dan kif ser jigi spjegat aktar 'l isfel.

»Minkejja l-allegat nugqgas ta’ informazzjoni fit-tender dossier, is-
soc¢jeta appellanti: (a) issottomettiet |-offerta taghha fid-19 ta’ Frar
2021 u (b) kien biss wara li réeviet rejection letter mahruga mill-
awtorita appellata datata 4 ta’ Marzu 2021 li hija intavolat oggezzjoni
mal-bord ai termini r-regolament 270 tar-Regolamenti dwar |-Akkwist
Pubbliku.

»Ir-regolament 270, li huwa r-rimedju maghzul mis-soc¢jeta appellanti
permezz tal-appell taghha quddiem il-bord, jipprovdi rimedju minn
decizjonijiet mehuda wara d-data tal-ghelug ghas-sottomissjoni ta’
offerta:

»“270. Fejn il-valur stmat ta’ kuntratt pubbliku jilhaq jew jeccedi
hamest elef euro (€5,000) kull offerent jew kandidat konc¢ernat,
jew kull persuna li ghandha jew li kellha xi interess jew li sofriet
dannu jew tirriskja li ssofri dannu b’xi allegat ksur jew b’xi
decizjoni mehuda inkluz I-ghoti propost fil-kisba ta’ kuntratt, rifjut
ta’ offerta jew il-kancellament ta’ sejha ghal offerti wara li jiskadi I-
perijodu tal-pubblikazzjoni, tista’ tappella permezz ta’ oggezzjoni
guddiem il-Bord ta’ Revizjoni, liema odgezzjoni ghandu jkun fiha r-
ragunijiet ghall-ilmenti taghhom b’mod I-aktar ¢ar.”

»Minn qari tal-ewwel aggravju mressaq fl-appell quddiem il-bord fil-15
ta’ Marzu 2021, kif ukoll tal-istess I-ewwel aggravju tar-rikors tal-appell
odjern, huwa evidenti li l-agir lanjat huwa wiehed li, allegatament
(ghaliex dan huwa kontestat mill-appellata), sehh gabel id-data tal-
gheluq tat-tender.

»Huwa c¢ar li I-ewwel aggravju tas-socjeta appellanti huwa marbut ma’
fatt li ilu jezisti mid-data tal-pubblikazzjoni tat-tender dossier fit-12 ta’
Jannar 2021, u fi kwalunkwe kaz gabel id-data tal-gheluq tas-sejha in
kwistjoni. F’dan ir-rigward, is-soc¢jeta appellata umilment tirreferi ghas-
sentenza moghtija minn din I-onorabbli gorti fit-30 ta’ Gunju 2021 fl-
ismijiet Truevo Payments Limited v. Direttur tal-Kuntratti et fejn
stqarret li

»“Dawn it-tliet aggraviji li abbazi taghhom il-kumpannija appellata
Credorax Ltd ipprezentat l-appell taghha jirrigwardjaw mater;ji illi
kienu jezistu sa mill-bidu nett tal-procedura in kwistjoni, u ghal
dawn Il-ilmenti kienu jezistu rimedji taht ir-rRegolament 262. Dawn
I-ilmenti kellhom jitressqu gabel id-data tal-gheluqg ta’ sejha ghall-
kompetizzjoni u mhux, bhal fil-kaz tal-lum, wara dik id-data, u
sahansitra wara d-decizjoni dwar I-ghoti tal-kuntratt.”

»Jekk is-socjeta appellanti hassitha aggravata bin-nuqqas ta’
informazzjoni provduta fit-tender dossier, ir-rimedju idoneu, li kellha
kull dritt tezercita, kien l-azzjoni ai termini tar-regolament 262 tar-
Regolamenti. L-argument tas-socjeta appellanti li “l-uniku rimedju
effettiv li kellha kien dak ta’ oggezzjoni taht ir-regolament 270 tar-
Regolamenti” fir-rikors tal-appell ma jregiex u huwa legalment
insostenibbli u dan ghas-segwenti ragunijiet:
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»Fl-ewwel lok, is-socjeta appellanti kienet, strettament, f'pozizzjoni li
tressaq l-oggezzjoni ai termini tar-regolament 262 tar-Regolamenti u
dan ghaliex it-terminu tal-istess kien jaghlaq it-Tnejn 8 ta’ Frar 2021 u
mhux il-Gimgha 5 ta’ Frar 2021 (kif tissuggerixxi l-appellanti fir-rikors
tal-appell).

»Anke li kieku I-lanjanza principali tal-appellanti tirrigwarda clarification
number 4 li giet ippubblikat fil-4 ta’ Frar 2021, kien hemm bizzejjed
zmien ghall-oggezzjoni ai termini tar-regolament 262 tar-Regolamenti
sat-Tnejn 8 ta’ Frar 2021.

»Fit-tieni lok, is-so¢jeta appellanti, minkejja I-allegat nugqas ta’ kjar-
ezza, finalment anke tefghet offertal!

»Minn din l-ottika, il-pozizzjoni li ged tiehu I[-appellanti ma hija
konsistenti xejn. Jekk vera kien hemm nuggas ta’ kjarezza, wiehed
jistagsi kif I-istess appellanti u tliet oblaturi ohra rnexxielnom jitfghu
offerta.

»Perd, u aktar importanti minn hekk, kwalunkwe lanjanza |i seta’
kellha s-socjeta appellanti giet rinunzjata I-mument li hija tefghet |-
offerta ghat-tender odjern u b’hekk acécettat, fl-intier tieghu, it-tender
dossier u I-kjarifiki, inkluz bin-nuggas ta’ kjarezzi frott tal-immagin-
azzjoni tas-socjeta appellanti.

Id-dokument intitolat tenderer’s declaration |i jifforma parti mid-
dokumenti li kellhom jigu sottomessi minn kull offerent jirrikjedi lill-
offerent in kwistjoni biex jiddikjara s-segwenti:

»“We have examined, and accept in full and in its entirety, the
content of this tender document (including subsequent
Clarification Notes issued by the Authority). We hereby accept the
contents thereto in their entirety, without reservation or restriction.
We also understand that any disagreement, contradiction,
alteration or deviation shall lead to our offer not being considered
any further.”

»Inoltre, ladarba oblatur jissottometti offerta, huwa jkun gieghed jagbel
mat-termini u I-kundizzjonijiet kollha stipulati fit-tender dossier. Section
4 - Supplementary Documentation tat-tender dossier jikkonferma I-
applikabbilta tal-General Rules Governing Tenders.

»Klawzola 9.4 tal-General Rules Governing Tenders tistipula li:

»“In submitting a tender (unless otherwise indicated) [ ... ], the
tenderer accepts in full and in its entirety, the content of this
tender document, including subsequent Clarifications issued by
the Central Government Authority/Contracting Authority, whatever
the economic operator's own corresponding conditions may be,
which through the submission of the tender is waived. Tenderers
are expected to examine carefully and comply with all instructions,
forms, contract provisions and specifications contained in this
procurement document.”

»Ghaldagstant, kif gal tajjeb il-Bord fid-decizjoni tieghu tad-9 ta’ Lulju
2021, “it [is] unacceptable [ ... ] to submit a tender accepting all
conditions without first having recourse to clarifications and ultimately
seeking remedy from this board about the doubtful aspects before the
closing date and only raising the matter through an appeal after the
tender has been adjudicated and his offer rejected”.
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»Dan gie ribadit mill-bord fid-decizjoni moghtija f'kaz nru 1416 fl-21 ta’
Jannar 2020:

»“This Board notes that Appellants had submitted their offer so
that, at the time of submission, same Appellants confirmed that
they accepted the stipulated conditions of the tender document. In
this regard, this Board notes that Appellants, at no particular stage
of the tendering process, indicated any concern except, at the
award stage.”

»Fit-tielet lok, u anke li kieku wiehed kellhu jiskarta I-fatt li [-appellanti
setghet tressaq l-oggezzjoni fil-hin, xorta jibga’ I-fatt li l-appell ai
termini tar-regolament 270 ma jistax jigi znaturat skont il-kumdita tal-
appellanti meta d-di¢itura tal-ligi hija daqshekk ¢ara,

»Din l-onorabbli gorti fis-sentenza moghtija fis-17 ta’ Gunju 2019 fl-
ismijiet Managing Consulting Service Industry (MCSI) Limited v.
Direttur tal-Kuntratti et qalet illi:

»“Huwa evidenti, ghalhekk, illi dan I-ilment jolqot nuggas li, fil-
fehma ta’ MCSI, kien ga jezisti qabel ma saret |-evalwazzjoni tal-
offerti u, anzi, qabel ma ghalaq iz-zmien li fih setghu jintefghu I-
offerti. Ghalkemm dan kollu jolgot, naturalment, id-decizjoni dwar
‘l-ghoti propost fil-kisba ta’ kuntratt’ lil Brightness JV, u r-rifjut tal-
offerta ta’ MCSI, dak li MCSI effettivament gieghda ffittex i
timpunja huma dawk li tgis “ambigwitajiet ta’ terminu jew klawzola
partikolari mdahhla f'sejha ghall-kompetizzjoni” li jwasslu biex is-
sejha ghal offerti tkun “bi ksur ta’ xi ligi”. Ir-reg. 262 ighid car illi
Iment bhal dan kellu jitressaq “gabel id-data tal-gheluq ta’ sejha
ghall-kompetizzjoni”, u mhux, bhal fil-kaz tallum, wara dik id-data,
u sahansitra wara d-decizjoni dwar I-ghoti tal-kuntratt.”

»A skans ta’ ripetizzjoni, meta rrealizzat li ma gietx rakkomandata
ghall-ghoti tal-kuntratt, is-socjeta appellanti intavolat oggezzjoni
quddiem il-bord ai termini tar-regolament 270, rimedju li setghet biss
tezeréitah minn decizjoniiiet mehuda wara d-data tal-gheluq ghas-
sottomissjoni ta’ offerta.

»Ghal dak li ghandu x’jagsam mal-ewwel aggravju, u minghajr pre-
gudizzju ghas-suespost, is-so¢jeta appellata umilment tissenjala li
ghal din is-sejha ghall-offerti kien hemm erba’ oblaturi partec¢ipanti. L-
uniku offerent li Imenta min-nuggas ta’ informazzjoni kienet is-socjeta
appellanti li kienet, prevjament ghall-hrug tas-sejha de quo, toffri s-
servizzi li I-awtorita appellata tixtieq tottjeni bil-hrug ta’ din is-sejha.

»Ghal dawn ir-ragunijiet dan l-aggravju ghandu jigi michud.«

13. Qabel nghaddu biex ingisu I-meritu ta’ dan l-aggravju, hija mehtiega

decizjoni dwar il-proponibilita tieghu.

14. L-appell sar taht ir-reg. 270 tal-L.S. 601.03 dwar “Appelli minn
Decizjonijiet li jkunu ttiehdu wara d-Data tal-Gheluq ghas-Sotto-

missjoni ta’ Offerta”:
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»“270. Fejn il-valur stmat ta’ kuntratt pubbliku jilhaq jew jeccedi
hamest elef euro (€5,000) kull offerent jew kandidat koncernat, jew
kull persuna li ghandha jew li kellha xi interess jew li sofriet dannu jew
tirriskja li ssofri dannu b’xi allegat ksur jew b’xi decizjoni mehuda inkluz
[-ghoti propost fil-kisba ta’ kuntratt, rifjut ta’ offerta jew il-kan¢ellament
ta’ sejha ghal offerti wara li jiskadi |-perijodu tal-pubblikazzjoni, tista’
tappella permezz ta’ oggezzjoni quddiem il-Bord ta’ Revizjoni, liema
oggezzjoni ghandu jkun fiha r-ragunijiet ghall-ilmenti taghhom b’mod I-

aktar ¢ar.«

15. Osprey tghid illi kellu jsir, minflok, taht ir-reg. 262 dwar “Rimedji gabel

id-Data tal-Gheluq ta’ Sejha ghal Kompetizzjoni”:

»262. (1) Kandidati prospettivi u offerenti jistghu, fl-ewwel zewg terzi

taz-zmien

allokat fid-dokument tas-sejha ghat-tfigh tal-offerti, jip-

prezentaw rikors b’ragunijiet quddiem il-Bord ta’ Revizjoni:

»(a)

»(b)

»(0)

»(d)

»(e)

sabiex iwarrbu jew jizguraw li jitwarrbu decizjonijiet li
jinkludu klawzoli li jkunu fid-dokument tal-akkwist u noti ta’
kjarifika li jittiehu b’'mod illegali f'dan I-istadju jew i
dwarhom tinghata prova li jkun impossibbli li jitwettqu; jew

biex jiddeterminaw kwistjonijiet li jirrigwardaw is-sottomiss-
joni ta’ offerta permezz tal-pjattaforma tal-akkwist elett-
roniku tal-gvern; jew

biex jitnenhew specifikazzjonijiet teknici, ekonomici jew
finanzjarji diskriminatorji li jkun hemm fis-sejha ghall-kom-
petizzjoni, fid-dokumenti tal-akkwist, f'noti ta’ kjarifika jew
fxi dokument iehor li jirriwarda I-pro¢edura dwar I-ghoti ta’
kuntratt; jew

biex isewwu Zbalji jew biex inehhu ambigwitajiet ta’
terminu jew klawzola partikolari mdahhla fsejha ghall-
kompetizzjoni, fid-dokumenti tal-kuntratt, fnoti ta’ kjarifika
jew f’xi dokument iehor li jirriwarda I-pro¢edura dwar I-ghoti
ta’ kuntratt; jew

biex jikkancellaw is-sejha ghall-kompetizzjoni ghar-raguni li
s-sejha ghall-kompetizzjoni tkun bi ksur ta’ xi ligi jew
x’aktarx tikser xi ligi partikolari jekk titkompla.«

16. Dan l-aggravju jolgot kondizzjonijiet tal-offerta, u ghalhekk ¢ertament

ma jolgotx decizjoni mehuda “wara d-data tal-gheluq ghas-sotto-

missjoni ta’ offerta”; I-ilment tal-appellanti huwa dwar dawk li tqis li

huma “ambigwitajiet ta’ terminu jew klawzola partikolari mdahhla

fsejha ghall-kompetizzjoni”, minhabba nuqqas ta’ taghrif li tqisu

mehtieg, u ghalhekk ir-rimedju kellha fittxu taht ir-reg. 262 gabel titfa’

12



17.

18.

19.

20.
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l-offerta taghha. Ma kellhiex I-appellanti titfa’ |-offerta taghha u wkoll
thalli li jinghalaq il-process tal-evalwazzjoni tal-offerti gabel ma tfittex

rimedju jekk dehrilha li dak il-pro¢ess kien milqut b’ambigwitajiet.

L-appellanti izda tghid illi ma kellhiex zmien biex tfittex ir-rimedju taht
ir-reg. 262 u dak ir-rimedju allura setghet ftfittxu biss taht ir-reg. 270

billi ma ghandhiex tithalla bla rimedju effettiv.

It-talba ghal rimedju taht ir-reg. 272 tista’ ssir biss “fl-ewwel zewg terzi
taz-zmien allokat fid-dokument tas-sejha ghat-tfigh tal-offerti”. Is-sejha
saret fit-12 ta’ Jannar 2021 u I-offerti setghu jsiru sad-19 ta’ Frar 2021,
tmienja u tletin (38) jum. Zewg terzi ta’ tmienja u tletin jigi sitta u
ghoxrin (26), u s-sitta u ghoxrin jum wara t-12 ta’ Jannar 2021 jigi I-
Hadd 7 ta’ Frar 2021. It-terminu ghalhekk ghalaq I-ghada, it-Tnejn 8

ta’ Frar 2021.

L-appellanti izda tghid illi hija fittxet li tikseb it-taghrif mehtieg billi
talbet precizazzjoni billi dehrilha li t-taghrif moghti fil-clarification n° 4
ma kienx bizzejjed. Bi twegiba ghat-talba taghha l-awtorita kontraenti
harget clarification n° 5 li, izda, fil-fehma tal-appellanti ma Kkinitx
bizzejjed. Billi I-appellanti tghid illi clarification n° 5 diet komunikata lill-
offerenti wara li kien §a ghalaq it-terminu taht ir-reg. 262, setghet biss

tfittex rimedju taht ir-reg. 270 permezz ta’ dan l-appell tallum.

Ma tidhirx data fuq clarification n° 5 izda I-appellanti stess tghid illi giet
pubblikata fid-9 ta’ Frar 2021, I-ghada li ghalaq it-terminu. Din I-

asserzjoni ma gietx kontestata u, ghalkemm ma hemmx prova ta’ dan
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21.

22.

23.

fl-atti, il-qorti fl-assenza ta’ kontestazzjoni sejra toqghod fuq dak li

tghid l-appellanti.

Ghalkemm mela huwa minnu li |-ahhar precizazzjoni harget wara li
ghalaq iz-zmien biex issir talba taht ir-reg. 262, l-ambigwita Ii rat |-
appellanti — effettivament gamma wiesa’ wisq bejn I-oghla premium
ghall-assikurazzjoni u l-izjed wiehed baxx — kienet tezisti sa minn
gabel ma harget clarification n° 5; fil-fatt I-ambigwita li tara l-appellanti
kienet tezisti fid-dokument tas-sejha, billi dan ma jsemmi ebda gamma
ta’ premia ghat-tliet partiti, u kompla jezisti wara li hardet clarification

n° 41, li tat taghrif li izda lill-appellenti ma dehrilhiex li kien bizzejjed.

L-appellanti ma kellhiex tassumi li -ambigwita li rat sejra tissewwa bil-
hrug ta’ clarification, jew li dik il-clarification sejra bilfors tinhareg fi
zmien utli biex isir rikors taht ir-reg. 262 meta fi clarification n°® 3 I-
offerenti kienu ga mgharrfa illi “the last date on which the contracting
authority shall issue a clarification ... is 11t February 2021”, li ga

huwa wara d-data tal-gheluq ghal rikorsi taht ir-reg. 262.

L-appellanti izda tghid illi bil-hrug ta’ clarification n°® 5 mhux biss ma
nghatax it-taghrif mehtie§ izda wkoll “effettivament, il-parametri
regghu tbiddlu ghaliex ir-ranges moghtija gew dikjarati bhala indikattivi

biss”.

Clarification n® 4 ukoll ma tidhirx data fugha izda ¢ertament kienet qabel id-9 ta’ Frar
2021 billi saret referenza ghaliha fil-mistogsijiet li wasslu ghall-hrug ta’ clarification n®
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Dan ma huwiex korrett. L-ewwel darba li nghata taghrif dwar il-gamma
tal-premia kien fi clarification n® 1 bi twegiba ghal mistogsija minn

wiehed mill-offerenti. Il-mistogsija kienet din:

»We have noted the estimated procurement value in respect of each
lot. Could we have the total premium that is being currently paid
annually under each lot?«

Fit-twegiba nghad illi “currently premium being paid is in the ranges
below”. Mela la ntalab u langas inghata taghrif dwar x’kienu mistennija
jkunu |-premia fiz-zmien tal-kuntratt li dwaru saret is-sejha izda x’kienu
[-premia fil-perjodu kurrenti. Ovvju mela li dan it-taghrif seta’ jkun biss
“‘indikattiv’ dwar x’jistghu jkunu |-premia fiz-zmien tal-kuntratt. L-istess
jinghad dwar it-taghrif moghti fi clarification n® 4 mahruga biex tik-
korregi t-taghrif moghti fi clarification n® 1: fi clarification n°® 4 jinghad
“The premiums being paid by the authority are in the below ranges as
follows ... ... ... ", li jfisser li t-taghrif ma huwiex dwar x’'inhu mistenni li
jkunu I-premia fiz-zmien tal-kuntratt izda x’kienu fiz-zmien ta’ qabel;
ghall-gejjieni jistghu jkunu biss indikattivi. Dan huwa rifless ukoll fil-
mistogsija tal-appellanti li [-awtorita wiegbet ghaliha fi clarification 5:
fil-mistogsija jinghad “Please also confirm that the ranges provided
are indicative of premiums being paid by the authority per annum?, li
jfisser li l-appellanti fehmet sew, anke gabel ma nharget clarification
n® 5, li l-valuri kienu biss indikattivi. Mela meta fit-twegiba |-awtorita
galet illi “such ranges are indicative” ma qalet xejn gdid, u gieghda
tghid hazin l-appellanti meta tghid illi “effettivament, il-parametri
regghu tbiddlu ghaliex ir-ranges moghtija gew dikjarati bhala indikattivi

biss”.
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26. Billi ghalhekk dan |-aggravju jolqot materja li ga kienet maghrufa gabel
ma saret |-evalwazzjoni tal-offerti u kienet maghrufa wkoll fiz-zmien
meta seta’ sar rikors taht ir-re§. 262, u ma jolgotx “decizjonijiet |i ...
ttiehdu wara d-data tal-gheluq ghas-sottomissjoni ta’ offerta”, |-
aggravju ma setax isir fappell maghmul taht ir-reg. 270. L-e¢¢ezzjoni
ta’ improponibilita tal-aggravju fdan l-istadju ghalhekk gieghda tin-

tlaga’ u I-qorti ma hijiex sejra tqis aktar dan I-aggravju.

27. Nghaddu ghat-tieni aggravju tal-appell, li gie mfisser hekk:

»Permezz tad-decizjoni taghha, l|-awtorita appellata informat lis-
socjeta appellanti li |-offerta taghha ma gietx aéc¢ettata minnha “since
Technical Declaration Form as per 5(c)(1) was not uploaded. Since
this declaration form is part of Note 3 no rectification could be sought”.
Fid-decizjoni appellata, il-bord ¢ahad dan l-aggravju billi kkunsidra li d-
dokument tas-sejha ghall-offerti ma kienx fih ambigwita fir-rigward, u li
tali nuggas ma setax jigi rettifikat.

»Qabel xejn ghandu jigi stabbilit x’kien dan id-dokument in kwistjoni.
Id-dokument intitolat Technical Declaration Form mhijiex it-technical
offer innfisha, li giet sottomessa validament fl-offerta li ressqet b’mod
elettroniku s-socjeta appellanti. Effettivament, flimkien mad-dossier
tas-sejha ghall-offerti, kien hemm zewg dokumenti li kienu wahda
msejha Tenderers’ Declaration u I-ohra Technical Declaration Form.
Is-sinjifikat tat-Tenderers’ Declaration Form johrog mill-korp tad-
dokument innifsu li jagra hekk “I the undersigned declare that | shall
be abiding by the duties of the contractor specifically listed in section
2.3 of the terms of reference ...".

»ls-socjeta esponenti tissottometti li, effettivament, din id-dikjarazzjoni
hija diga fil-fatt kompriza fparagrafu 2 tat-Tenderers’ Declaration li
tghid li “we offer to provide in accordance with the terms of the tender
and the conditions of time limits laid down, without reserve or
restriction, the services indicated in the tender documents in
accordance with all the requirements of this call for tenders ...” fost
numru ta’ dikjarazzjonijiet u garanziji ohra li I-awtorita appellata ezigiet.
Dana apparti li l-offerent, fil-mili b’mod elettroniku tal-offerta, irid
jaccetta dak li kien stipulat bhala Criterion Il.1.I li kienet tagra hekk:
“The tenderer | am representing (“We”) has examined, and accept in
full and in its entirety, the content of this tender document (including
subsequent Clarification Notes issued by the MPU | Contracting
Authority) and the General Rules governing Tenders applicable on the
date of the publication of this tender. We hereby accept the contents
thereto in their entirety, without reservation ...”.

»Kwindi, il-fatt li ma gietx sottomessa it-Technical Declaration Form, li
I-kontenut taghha kien gie acéettat fi bnadi ohra fl-istess offerta (anke
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jekk f'forma differenti) ma jistax jitgies bhala xi nuggas dagstant serju li
jwassal ghal skwalifika drakonjana tal-offerta mressqga mis-socjeta
appellanti. Dana peress li, fil-fehma tal-esponenti, dan in-nuggas ma
fih xejn Ii jolgot l-ispecifikazzjonijiet teknicCi li riedet is-sejha, li fil-fatt
gew osservati u sodisfatti. Fir-rigward u in sostenn ta’ dan, issir
referenza ghas-sentenza moghtija millQorti tal-Appell fit-12 ta’ Jannar
2015 fl-ismijiet Cassar Petroleum Services Limited v. Gozo Channel
Company Limited u_d-Direttur Generali_tad-Dipartiment tal-Kuntratti
(appell civili nru 362/2014) fejn I-appellant, f'dak il-kaz, kien nagas li
jressaq dokument li kien jikkonsisti fbunkering licence ghal liem, skont
it-termini ta’ dik is-sejha ta’ offerti, I-ebda rettifikazzjoni ma setghet
tintalab. Gie insenjat hekk:

»“Ma humiex sejrin jinkisru I-principju tat-trattament ugwali, il-
prin€ipju ta’ bla diskriminazzjoni, il-prin¢ipju ta’ gharfien reciproku
u l-principju tat-trasparenza jekk, bla ma jinbidlu I-kondizzjonijiet
tal-offerta nfisha, jinghata zmien biex jingieb dokument illi, bi
zvista, ma tgeghidx mad-dokumenti tal-offerta, waqt li ¢ertament
ma jkunx qieghed jithares il-principju tal-proporzjonalita jekk
offerta vantaggjuza tigi mwarrba ghax ma ngiebx dokument Ii
ghad jista’ jingieb.”
»Fis-sentenza Citata, I-onorabbli Qorti tal-Appell essenzjalment ikkon-
kludiet illi li kieku ntwera li fil-fatt kellha licenzja, anke jekk forsi bi zball
ma tressqgitx kopja taghha mal-offerta, kien ikun bizzejjed fid-dawl tal-
principji enungjati.
»Fir-rigward is-so¢jeta appellanti taghmel ukoll referenza ghas-
sentenza tal-onorabbli Qorti tal-Appell moghtija fis-27 ta’ Jannar 2021
fl-ismijiet Multigas Limited (C 8318) v. Central Procurement and
Supplies Limited, id-Direttur tal-Kuntratti (rikors nru 317/2020) li fiha
nuggas ta’ sottomissjoni ta’ numru tal-karta tal-identita gie kunsidrat
de minimis u li seta’ jitranga minghajr ma johloq pregudizzju lill-
operaturi ekonomici I-ohra — “dan in-nuggas ma kellux iwassal ghall-
konkluzjoni li I-offerta kienet technically non-compliant. Dan in-nuggas
ma fih xejn li jolqot l-ispecifikazzjonijiet teknici li riedet is-sejha u seta’
facilment jimtela’ wara talba li ssir mill-kumitat ta’ evalwazzjoni”.

»Bla pregudizzju ghall-premess, jigi sottolineat illi I-kliem uzat fil-
verzjoni elettronika tat-tender kien ambigwu, peress li I-kliem uzat ghal
Criterion 1.2, fejn kellha tigi uploaded it-Techni¢al Declaration Form
kien jghid hekk “Please upload the tenderer’s Technical Offer-
Declaration Form as per clause 5(c)(i)”. L-ebda wahda mid-dokumenti
provduti mill-awtorita appellanti ma kienet tissejjah Technical Offer —
Declaration Form ghaliex wahda kienet tissejjah Declaration Form u |-
ohra Technical Declaration.«

28. L-awtorita wiegbet hekk:

»ld-dokumentazzjoni li kellha tigi sottomessa, stante li llum I-offerti
pubbli¢i jigu sottomessi fuq sistema elettronika, kienu cari ghall-
oblaturi kollha. Ma jistax oblatur jiddeciedi hu x’inhu relevanti jew le.
Jekk fit-tender ikun hemm dokument li jrid jigi sottomess, dan ghandu
jigi sottomess.

»Kif galet ben tajjeb l-appellanti, dan ma kienx |-ewwel tender pubbliku
li kienet ged toffri ghalih I-istess appellanti u ghalhekk kienet ben
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konsapevoli li dan id-dokument Kkellu jigi sottomess. L-awtorita
kontraenti uzat l-istess riga mal-offerenti kollha. Dawk li ma issotto-
mettewx id-dokument gew skwalifikati. Dawk li ssottomettew id-
dokumenti kellhom I-offerta taghhom ipproc¢essata.

»Finalment, jigi rilevat illi skond ir-regolamenti tat-tender, l-awtorita
kontraenti ma setghatx titlob lill-appellanti tirrettifika dan in-nuggas u
ghalhekk, bir-rispett, ir-referenza ghall-gurisprudenza ic¢citata mis-
socjeta appellanti ma hijiex rilevanti ghall-kaz in kwistjoni.«

29. Osprey wiegbet hekk:

»Klawzola 5(C)(i) tat-tender dossier tirrikjedi s-sottomissjoni ta’ Tech-
nical Declaration Form bhala parti mill-offerta teknika tal-oblatur. II-
kontenut tat-tali formola kien jaqra hekk Db’riferenza ghad-doveri
sostantivi tal-offerent rebbieh:

»“l, the undersigned, hereby declare that | shall be abiding by the
Duties of the Contractor specifically listed in section 2.3 of the
Terms of Reference in the Tender Document and that all the
services will be provided in accordance to all of the conditions
mentioned in same Tender Document.«

»L-obbligu surreferit huwa immarkat bhala Note 3 u ghalhekk, skont
pagna 7 tat-tender dossier, “no rectification shall be allowed. Only
clarifications on the submitted information may be requested”.

«Min-naha l-ohra, is-soc¢jeta appellanti ex admissis nagset milli tis-
sottometti dokument li kien necessarju sabiex |-offerta taghha tkun
kompluta u tigi ikkunsidrata ghall-ghoti tal-kuntratt.

Ghaldagstant, wiehed gajla jifhem il-lanjanza tas-socjeta appellanti
f'dan ir-rispett.

»Ladarba hija kienet inadempjenti fl-obbligu li tforni dan id-dokument,
is-socjeta appellanti ma tistax tippretendi li l-offerta taghha ma tigix
iddikjarata technically non-compliant. Li kieku l|-offerta taghha ma gietx
hekk iddikjarata, kieku l-awtorita appellata kienet tistronka level
playing field bejn l-offerenti kollha billi taghti vantagg biss lis-socjeta
appellanti, att li jmur kontra kull prin¢ipju bazilari tal-akkwist pubbliku.

»Inoltre, l-obbligu tal-aderenza mal-kundizzjonijiet tas-sejha jinkombi
fug l-offerenti (inkluz is-socjeta appellanti) u mhux fuq l-awtorita
appellata. Is-socjeta appellanti ma tistax tippretendi li I-awtorita appell-
ata tigbidilha I-attenzjoni biex issewwi l-izball taghha — specjalment
meta l-istess awtorita kellha idha marbuta mit-tender dossier li
jipprojbixxu dan f'kaz ta’ haga ta’ Note 3.

»L-attentat [recte, tentativ] tas-socjeta appellanti li tissana n-nuggas
ta’ sottomissjoni tat-Technical Declaration Form mhux permessibbli
stante li kien jispetta lilha li tottempora ruhha mad-dettami tas-sejha.
Dan wara kollox bhal ma kellhom jaghmlu u ghamlu I-offerenti |-ohra.

»Fis-sentenza moghtija fis-6 ta’ Frar 2015 fl-ismijiet Intermarkets
Stationery Limited v. Direttur tal-Kuntratti, din I|-onorabbli qorti
ezaminat il-kwistjoni tan-nuqqgas ta’ dokument immarkat bhala Note 3
ta’ offerent appellanti:
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»“‘F’'dan il-kaz li kieku d-Dipartiment tal-Kuntratti talab lill-kum-
pannija appellanti tipproduéi t-traduzzjoni tac-cCertifikat germaniz,
allura dan kien ikun ifisser li d-Dipartiment tal-Kuntratti kien ikun
gieghed jippermetti lill-kumpannija appellanti ddahhal dokument
gdid u b’hekk twettag bdil mill-offerta originali tagliha. Din kienet
haga li kienet projbita skont in-nota numru 3 ghall-klawsola 7.1.
Huwa pacifiku |li meta r-regolamenti tas-sejha jesigu b’mod
espress cCertu tip ta’ dokument, fdan il-kaz traduzzjoni bl-ingliz
tac-certifikati esteri, dak id-dokument kif rikjest irid ikun ippre-
zentat sal-gheluq taz-zmien ghall-offerti. Ikun kontra I-principju tat-
trasparenza u tal-ugwaljanza bejn il-parteCipanti jekk offerent
jithalla jdahal dokument iehor wara I-gheluq taz-zzmien.

»[. .. ]

»“Li kieku sar hekk id-Dipartiment tal-Kuntratti kien ikun gieghed
jaghti trattament preferenzjali lill-kumpannija appellanti, haga i
hija prekluza bir-Regolamenti dwar il-Kuntratti Pubbli¢i.”

»ls-soc¢jeta appellata umilment tissottometti li din |-onorabbli gorti
kienet korretta fl-osservazzjoni li jekk offerent jithalla jdahhal doku-
ment iehor wara |-gheluq taz-zmien, dan ikun bi ksur tal-principji tat-
trasparenza u ugwaljanza bejn l|-offerenti parte¢ipanti. Dawn huma |-
istess principji li s-soc¢jeta appellanti gieghda tinvoka fl-ewwel aggravju
taghha u li jikkostitwixxu |-pedamenti tal-akkwist pubbliku.

»Fis-sentenza in kwistjoni, din [-onorabbli qorti kienet ukoll i¢¢itat is-

sentenza flismijiet Projekte Global Limited v. Kunsill Lokali Marsaskala
deciza fis-7 t'Ottubru 2014 fejn din I-Onorabbli Qorti qalet hekk:

»‘dan mhux kaz ta’ informazzjoni nieqsa, izda ta’ nuqqas ta’
prezentazzjoni ta’ dokument essenzjali biex I-offerta tigi kkon-
sidrata. Kjarifiki jistghu jintalbu fuq dak sottomess izda jekk
dokument ma jigix sottomess, ma hemmx ‘kjarifika’ x’titlob.”

»Ghal dawn ir-ragunijiet, anke dan l-aggravju ghandu jigi mi¢hud.«

30. Dak li ma jridux il-prin€ipji li jirregolaw I-offerti ghal kuntratti pubbli¢i hu

31.

li offerent ma jithalliex, wara I|i nfethu l-offerti, jaghti taghrif §did li
effettivament ibiddel |-offerta meta jaf x'inhuma I-offerti |-ohra, u
ghalhekk jikseb vantagg mhux xierag. Langas — kif sewwa nghad fil-

kaz ta’ Intermarkets Stationery ¢&itat minn Osprey — ma ghandu I-

offerent jithalla jipprezenta dokument li bih jibdel il-kondizzjonijiet tal-

offerta wara li jkun tefaghha.

Fil-kaz tallum id-dokument nieges ma huwiex dwar kondizzjonijiet tal-
offerta nfisha, izda huwa obbligazzjoni li ghandu jintrabat biha I-

offerent li jhares il-kondizzjonijiet tas-sejha, u ma jibdel xejn mill-
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32.

33.

offerta nfisha. Il-qorti ghalhekk hija tal-fehma li xejn ma kien izomm lill-
awtorita kontraenti, hekk kif tintebah bin-nuqqas ta’ dan id-dokument u
gabel ma tiftah I-offerti, illi taghti Zmien lill-offerent biex jipprezenta d-

dokument. Kif inghad fil-kaz ta’ Cassar Petroleum Services, “ma

humiex sejrin jinkisru I-principju tat-trattament ugwali, il-prin€ipju ta’
bla diskriminazzjoni, il-prin¢ipju ta’ gharfien re€iproku u I-principju tat-
trasparenza jekk, bla ma jinbidlu I-kondizzjonijiet tal-offerta nfisha,
jinghata zmien biex jingieb dokument illi, bi zvista, ma tgeghidx mad-
dokumenti tal-offerta, waqt li ¢ertament ma jkunx gieghed jithares il-
prinCipju tal-proporzjonalita jekk offerta vantaggjuza tigi mwarrba ghax

ma ngiebx dokument li ghad jista’ jingieb”.

Dan l-aggravju ghalhekk ghandu jintlaga'. Billi n-nugqgas ta’ dan id-
dokument kien ir-raguni ghala twarrbet I-offerta tal-appellanti, dan hu
bizzejjed biex tithassar I-ghazla tal-offerent rakkomandat u biex I-
evalwazzjoni ssir mill-gdid billi titgies ukoll I-offerta tal-appellanti wara
li din tipprezenta d-dokument nieges. ll-qorti sejra izda tqis ukoll it-

tielet aggravju billi dan jolqot il-validita tal-offerta ta’ Osprey.

It-tielet aggravju, li jrid l-iskwalifika ta’ Osprey, gie mfisser hekk:

»Wiehed mill-kriterji li keilhom jigu sodisfatti f'din is-sejha ghall-offerti

huwa i |-offerent ma jkunx instab hati ta’ kondotta professjonali
hazina. L-offerenti kellhom jiddikjaraw dan mal-awtorita kontraenti.
Irrizulta li l-offerent rakkomandat, is-socjeta appellata, f'dan il-kaz

kienet instabet hatja u giet penalizzata ghal multa ta’ €29,675 u dana
minhabba nuqggas da parti taghha li tosserva |-obbligi taghha skont I-
artikolu 24 tal-Insurance Distribution Act billi nagset li tissottometti
audited financial statements sal-ahhar ta’ April 2019 u minflok gew
sottomessi f'Jannar 2020, kwazi sena wara. Dan il-fatt ma kienx gie
zvelat lill-awtorita appellata.

»ll-bord fid-decizjoni appellata gies li dan kien nuggas amministrattiv u
ma kienx jikkostitwixxi kondotta professjonali hazina. Ma' dan is-
socjeta appellanti ma tagbilx.
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»Dan l|-aggrajvu ged jigi sottomess fil-kuntest tal-fatt li hawnhekk si
tratta ta’ kamp li huwa regolat b’regolamenti rigidi u ristrettissimi u
mhux kamp tal-kumpanniji generali. Kumpannija licenzjata bhala
insurance broker hija entita regolata u mhux kumpannija kwalsiasi, li
tiffunzjona findustrija regolata u taqdi attivita regolata, Kull entita li trid
tipprovdi tali servizz tehtied li jkollha licenzja u kif ukoll business of
insurance account fejn fih jigu depozitati I-flus tal-klijenti / konsumaturi
separati u distinti mill-fondi tal-kumpannija nfisha. Huma iddikjar-
azzjonijiet finanzjarji abbinati mal-fondi depozitati f'dan il-kont specifiku
fkapacia fiduc¢jarja li jrid jara r-regoiatur. In-nuggas jimpingi fuq il-
licenzja u l-attivitd professjonali tal-licenzjat. L-iskop ahhari huwa s-
salvagwardja tal-interessi tal-klijenti / konsumaturi ghaliex insurance
brokers ikollhom effettivament il-fondi tal-klijenti / konsumaturi fidej-
hom u jagixxu fkapacita fiducjarja fir-rigward. Ghalhekk hija attivita
sorveljata mill-aspett finanzjarju.

»Taht dan l-aspett, in-nuggas ta’ sottomissjoni fil-hin lir-regolatur tal-
audited financial statements jikkostitwixxi ksur tal-artikolu 24 tal-
Kapitolu 487, I-Att dwar id-Distribuzzjoni tal-Assigurazzjoni, li jista-
bilixxi illi kull kumpannija licenzjata ghandha, mhux iktar tard minn
erba’ xhur mid-data tal-gheluq tas-sena finanzjarja taghha, tibghat lill-
awtorita regolatorja kopja tad-dikjarazzjonijiet finanzjarji verifikati
taghha i jkunu saru skont id-disposizzjonijiet tal-Att dwar il-
Kumpanniji. Ksur ta’ dan l-artikolu huwa punit bl-applikazzjoni ta’
penali amministrattiva li tigi imposta mill-Awtorita ghas-Servizzi Fin-
anzjarji ta’ Malta. Tali nugqgas jikkostitwixxi wkoll ksur tal-kondizzjonijiet
tal-licenzja tas-socjeta appellata li tagixxi bhala insurance broker taht
il-Kapitolu 487 tal-Ligijiet ta’ Malta.

»ll-penali amministrattiva imposta mill-entita regolatorja fuq is-socjeta
appellata tigi publi¢izzata stante li ai termini tal-artikolu 53A tal-
Kapitolu 487 I-awtorita regolatorja hija obbligata li tippubblika fuq is-sit
elettroniku taghha, minghajr ebda dewmien, kull penali amministrattiva
li tigi imposta ghal xi ksur tad-disposizzjonijiet tal-Kapitolu 487. Din il-
pubblikazzjoni ghandha tinkludi taghrif fuq it-tip u x-xorta tal-ksur u I-
identita tal-persuni guridi¢i responsabbli ghal tali ksur u, meta I-
awtorita regolatorja tkun ghamlet dikjarazzjoni pubblika, ghandha
tirraporta dak il-fatt lill-EIOPA?, I-awtorita ewropea regolatorja.

»Fir-rigward jigi sottolineat illi I-awtorita regolatorja ippubblikat il-ksur li
wettget is-socjeta appellata, u skont ir-regolamenti tal-awtorita regola-
torja stess din il-pubblikazzjoni tibga’ ghal perjodu ta’ ghaxar snin.
Pubblikazzjonijiet li huma ghal durata ta’ ghaxar snin jirreferu ghal
infrazzjonijiet li, skont id-definizzjoni moghtija mill-awtorita regolatorja
stess, jirreferu ghal “serious infringements, including suspension or
restriction of a licence for regulatory purposes (not a voluntary request
for suspension or restriction) and fines exceeding € 25,000 shall
remain posted on the website for a period of ten (10) years”.

»Maghdud ma’ dan, ghandu jigi sottolineat illi princ¢ipju fundamentali i
jemergi b’'mod kostanti fil-Conduct of Business Rulebook mahrug taht
[-Att dwar id-Distribuzzjoni tal-Assigurazzjoni huwa li I-entitatjiet rego-
lati ghandhom jagixxu b’onesta u b’mod professjonali fl-ahjar interess
tal-klijenti, u ghandhom iwettqu l-attivitatijiet regolati bl-uberrima fides,

Euprpean Insurance and Occupational Pensions Authority
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integrita, kura u diligenza fkull hin. Huwa, ghalhekk, mistenni minn
insurance broker li jkun trasparenti fi trattattivi ma’ klijenti inkluz Klijenti
prospettivi, bhalma hi I-awtorita appellata.

»Fid-dawl ta’ dan kollu, is-socjeta appellanti tissottometti li n-natura
tal-ksur tal-ligi li sar da parti tas-socjeta appellanti ma jistax jitgies li
ma kienx kondotta professjonali hazina, semplicement ghaliex kien
hemm abbinata mieghu penali amministrattiva. ll-konformita mal-legis-
lazzjoni relattiva hija xempju tal-kondotta professjonali tal-offerent, li
fdan il-kaz kienet mankanti serjament, u dana huwa rifless kemm fl-
imposizzjoni tal-penali, bin-nuggas da parti tas-socjeta appellata i
tappella minn tali imposizzjoni, u bil-ksur jigi pubblikat ghal perjodu ta’
ghaxar snin.

»ll-bord ikkunsidra li ghaliex il-multa kienet wahda amministrattiva,
allura kienet administrative non-compliance u ghalhekk setghet tigi
injorata. Fl-umli fehma tal-esponenti, il-fatt li giet imposta penali
amministrattiva ma jfissirx li n-nuggas huwa ta’ entita zghira jew ta’ xi
haga amministrattiva. ll-penali giet deskritta bhala amministrattiva
ghaliex giet imposta minn awtorita amministrattiva u mhux minn gorti.
F'dan il-kaz, is-socjeta appellata ma ressqitx dikjarazzjonijiet finanzjarji
dwar flejjes li jkunu ghandha fil-kapacita fidu¢jarja taghha. Dan in-
nuggas seta’ kellu konsegwenzi serji ghall-klijenti tas-socjeta
appellata, u n-nuggas ma kienx wiehed purament amministrattiv. Fil-
fatt, l-awtoritd imponiet penali ghall-ksur ta’ dik ir-regola ta’ ordni
pubbliku, u I-fatt li dik is-so¢jeta appellata injorat provvediment tal-ligi
intiz ghall-protezzjoni tal-pubbliku mhux materja li kellha tigi injorata.

»ll-fatt li s-socjeta appellata hallset il-multa u issa hija in regola ma
jnennix il-fatt li re¢entement dik is-socjeta agixxiet bi ksur tal-ligi u
allura ghandha kondotta professjonali hazina, fatt li kellu jigi zvelat lill-
awtorita kontraenti. Ta’ min jirrileva li s-socjeta appellata, meta tefghet
l-offerta taghha, ma indikatx dan in-nuqqas fl-offerta taghha, u kienet
is-soc¢jeta appellanti li ressget dan il-fatt ghall-attenzjoni tal-bord fl-
oggezzjoni minnha mressga.«

34. L-awtorita wiegbet hekk:

»Hawnhekk issir referenza ampja ghax-xhieda ta’ Dr Michelle Mizzi
Buontempo li spjegat bi¢-¢ar li I-multa inflitta fuq is-soc¢jeta Osprey
kienet tirrigwarda |-fatt li r-rizultati finanzjarji tas-so¢jeta gew sotto-
messi tardivament. L-istess xhud tghid b’'mod c¢ar li ma gie imputat |-
ebda kondotta professjonali hazina da parti tal-istess socjeta. Fil-fatt,
ix-xhud spjegat li I-multa inflitta kienet il-minimu stabbilit mil-ligi u tigi
applikata fuq bazi ta’ strict liability u cioé jekk jingabez it-terminu bil-
fors trid tigi inflitta [-multa.

»Anke |-argument imressaq mis-socjeta appellanti ... jimmilita kontra t-
tezi tal-appellanti. Dan gieghed jinghad ghaliex mill-estratt tar-
regolament ic¢itat mill-istess socjeta appellanti johrog bi¢-¢ar li hemm
[-obbligu tal-pubblikazzjoni ghal ghaxar (10) snin kemm fil-kaz ta’
“serious infringement” kif ukoll fkaz ta’ multa li tec¢¢edi |-hamsa u
ghoxrin elf euro (€25,000), pero I-fatt li I-multa inflitta te¢¢edi I-hamsa
u ghoxrin elf euro (€25,000) mhijiex ekwivalenti ghal “serious infringe-
ment”.

22



AIB Insurance Brokers Limited v. Awtorita dwar it-Trasport ta’ Malta et

»Ghaldagstant, il-Bord tar-Revizjoni dwar il-Kuntratti Pubbli¢i kien
korrett meta- iddecieda li dan il-kaz ma kienx jikkostitwixxi “pro-
fessional misconduct” fit-tifsira kernm tar-regolamenti applikabbli, kif
ukoll tal-kundizzjonijiet tat-tender.«

35. Osprey wiegbet hekk:

»ls-soCjeta appellanti taghmel riferenza ghal penali fl-ammont ta’
€29,675 li giet imposta mill-Awtorita ghas-Servizzi Finanzjarji ta’ Malta
fuq is-socjeta appellata in kwantu inadempiment mal-artikolu 24 tal-Att
dwar id-Distribuzzjoni fl-Assigurazzjoni (Kapitolu 487 tal-Ligijiet ta’
Malta) u cioe li tissottometti kopja tal-audited financial statements fil-
hin stipulat mil-ligi,

»Skont artikolu 53A tal-Att dwar id-Distribuzzjoni fl-Assigurazzjoni, din
il-multa tikkostitwixxi ‘penali amministrattiva’, fatt li gie sussegwente-
ment ikkonfermat mit-testimonjanza ta’ Dr Mizzi Buontempo qua Chief
Enforcement Officer tal-Awtorita ghas-Servizzi Finanzjarji ta’ Malta.

»|n vista tas-suespost, is-socjeta appellata tagbel mal-kostatazzjoni
tal-bord f'dan irrispett u cioé li “late filing of audited financial state-
ments does not constitute professional misconduct’ but administrative
non-compliance”.

»Madankollu, is-socjeta appellanti ssostni li tali penali tammonta ghal
kondotta professjonali hazina u ghalhekk is-socjeta appellata kienet
projbita milli tiddikjara taht Klawzola 4 tat-Tenderer’s Declaration iili:

»“We are not bankrupt or under an administration appointed by
the Court, or under proceedings leading to a declaration of
bankruptcy. We also declare that we have not been convicted
criminally, or found quilty of professional misconduct.
Furthermore, we are up-to-date in the payment of social security
contributions and other taxes.”

»Klawzola 6 tal-istess Tenderer's Declaration tirrikjedi lill-offerent li
jiddikjara li m’ghandu |-ebda kunflitt ta’ interess u li |-key experts
proposti minnu ma kenux involuti fit-thejjija tas-sejha.

»Fil-kamp tal-akkwist pubbliku, dawn id-dikjarazzjonijiet huma necess-
arji biex awtorita kontraenti tidentifika dawk l-operaturi ekonomici li
huma jew suggetti ghall-eskluzjoni jew ghall-blacklisting u i
ghaldagstant huma, skont il-kaz, projbiti milli jipparte¢ipaw f'sejha
ghall-offerti.

»Tagsima VI tar-Regolamenti dwar |-Akkwist Pubbliku: (a) telenka r-
ragunijiet ghal eskluzjoni ta’ oblatur fil-pro¢ess ta’ evalwazzjoni (ara
regg. 192 et seq. tar-Regolamenti); u (b) telenka r-ragunijiet ghal black
listing ta’ operatur ekonomiku u tiddeskrivi |-pro¢ess ta’ black listing
innifsu (ara regg. 199 et seq. tar-Regolamenti).

»Ghall-beneficqu ta’ din l-onorabbli gorti, hemm distinzjoni netta bejn
“eskluzjoni” u “blacklisting” skont il-ligi Maltija li trasponiet id-Direttiva
2014/24/UE.

»a. Jekk oblatur huwa soggett ghal wiehed mill-bazijiet ta’ eskluzjoni
(u dan hemm 3 settijiet f'regolamenti 192, 193 u 195), mela I-bord
tal-evalwazzjoni ghandu obbligu li jiskwalifika dak [-oblatur mis-
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36.

37.

sejha ghall-offerti. Ma hemm bzonn ta’ ebda proc¢ess gabel ma
ssir tali skwalifika.

»b. Jekk operatur ekonomiku huwa soggett ghal wiehed mill-bazijiet
ta’ blacklisting (u dan hemm 2 settijiet fir-regolamenti 199 u 206),
il-bord tal-evalwazzjoni, ghad-differenza tal-bazijiet ta’ eskluzjoni,
ma jistax jagbad u jiskwalifika offerta mitfghuha minn tali operatur
ekonomiku, sakemm ma tkunx bdiet u konkluza I-pro¢edura ta’
blacklisting quddiem id-Direttur tal-Kuntratti u/jew il-Commercial
Sanctions Tribunal skont il-ligi.

»Din l-allegata “kondotta professjonali hazina”, filwaqgt li hija kontestata
bis-sahha, ma taga’ tant I-ebda mill-bazijiet ta’ eskluzjoni ai termini tar-
regolamenti 192, 193 u 195 tar-Regolamenti u ghalhekk la I-bord tal-
evalwazzjoni, la |-Bord [sc. ta’ Revizjoni] u ¢ertament langas din I-
onorabbli qorti ma tista’ twarrab |-offerta tas-socjeta appellata.

»Se mai “kondotta professjonali hazina”, u minn ottika purament
ipotetika, setghet kienet bazi ta’ blacklisting ai termini tar-regolament
199(b) tar-Regolamenti, perd bhala stat ta’ fatt is-soc¢jeta appellata
gatt ma giet blacklisted skont dan ir-regolament u I[-pro¢edura
quddiem il-Commercial Sanctions Tribunal u fi kwalunkwe kaz in-
nugqgas li ddahhal l-accounts fil-hin (u liema nugqgas gie rettifikat mill-
aktar fis) ma jinkwadrax f'dan ir-regolament.«

ll-kwistjoni hija jekk in-nuqqas ta’ Osprey li tibghat lill-Awtorita ghas-
Servizzi Finanzjarji ta’ Malta kopja tad-dikjarazzjonijiet finanzjarji
verifikati taghha fiz-zmien li jrid |-art. 24 tal-Att dwar id-Distribuzzjoni fl-
Assigurazzjoni [“Kap. 487”] huwiex nuqqas gravi bizzejjed li kellu jigi
mgharraf lill-awtorita kontraenti. Biex ma jkun hemm ebda ekwivoku
fid-dawl ta’ dak li tipprova tinsinwa l-appellanti fir-rikors tal-appell,
ghandu jinghad illi n-nuggas kien li jintbaghtu dawk id-dikjarazzjonijiet
fiz-zmien li taghti I-ligi, u mhux nuqqas li jinzamm kont separat li fih
jitgieghdu flejjes li jkunu fidejn intermedjarju fl-assikurazzjoni fkapa-

¢ita fiducjarja, kif irid I-art. 20 tal-Kap. 487.

Tassew illi n-nuqgas li tipprezenta d-dikjarazzjonijiet finanzjarji lill-
awtorita kompetenti huwa nuqqgas serju, kif rifless fl-entita tal-multa, u
serju wkoll hu n-nuggas tal-offerent li jgharraf lill-awtorita kontraenti

b’dan Il-episodju, izda I-qorti tagbel mal-bord illi ma huwiex nuqggas
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AIB Insurance Brokers Limited v. Awtorita dwar it-Trasport ta’ Malta et

ekwivalenti ghal professional misconduct li jwassal ghall-eskluzjoni

tal-offerent kif tippretendi |-appellant. Ma kienx abbuz ta’ Osprey fil-

gadi tal-funzjonijiet ta’ intermedjarju, jew abbuz minn xi vanrtagg li

taghtiha dik il-professjoni.

38. Dan l-aggravju huwa ghalhekk mi¢hud.

39. Ghal dawn ir-ragunijiet il-gorti tiddisponi mill-appell billi:

tichad it-talba biex jthassar il-process shih tas-sejha ghall-

offerti;

tilga’ t-talba biex tithassar id-decizjoni li titwarrab I-offerta ta’
AIB u ghalhekk thassar |-ghazla ta’ offerent rakkomandat u
tordna li I-process ta’ evalwazzjoni u ghazla jsir mill-gdid fuq |-
offerti ga mitfugha, fosthom dik ta’ AIB b’dan li fi zmien ghaxart
jiem millum AIB ghandha tipprezenta it-Tenderer’s Technical
Offer — Declaration kif trid il-klawsola 5(C)(i) tal-Instructions to

Tenderers;
tichad it-talba ghall-iskwalifika ta’ Osprey; u

tordna li jintradd lil AIB nofs id-depozitu mhallas minnha b’rabta

mal-proc¢eduri quddiem il-Bord ta’ Revizjoni .
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40. Billi ntlaqgghu biss uhud mit-talbiet ta’ AIB I-ispejjez ta’ dan I|-episodju
jingasmu bin-nofs bejn AIB u l-awtorita kontraenti, b’dan illi I-ispejjez

tad-Direttur tal-Kuntratti thallashom AIB.

Mark Chetcuti Giannino Caruana Demajo Anthony Ellul
Prim Imhallef Imhallef Imnhallef

Deputat Registratur
da
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