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QORTI TAL-APPELL

IMHALLFIN

S.T.0. PRIM IMRALLEF MARK CHETCUTI
ONOR. IMRALLEF GIANNINO CARUANA DEMAJO
ONOR. IMRALLEF ANTHONY ELLUL

Seduta ta’ nhar |-Erbgha, 27 ta’ Ottubru, 2021.

Numru 8

Citazzjoni numru 946/05/1 JRM

Sergio u d-Dottressa Doreen konjugi Galea
V.

Philip Camilleri

Preliminari:

1. Fis-7 ta’ Ottubru, 2005, I-atturi fethu din il-kawza ghal-likwidazzjoni
u hlas ta’ danni wara li I-fond taghhom (270, St Joseph High Road,
Hamrun) allegatament garrab hsarat strutturali konsegwenza ta’ xoghlijiet
ta’ zvilupp, konsistenti fi skavar u kostruzzjoni, kondotti mill-konvenut fil-

fond kontigwu (268 u 269, St Joseph High Road, Hamrun).
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2. Permezz ta’ sentenza moghtija fil-25 ta’ Mejju, 2016, il-Prim Awla
tal-Qorti Civili lagghet it-talbiet attri¢i u kkundannat lill-konvenut ihallas lill-

atturi s-somma ta’ €15,497; bl-ispejjez kontra I-istess konvenut.

3. ll-konvenut ma gabilx mas-sentenza u ghalhekk fl-14 ta’ Gunju,

2016, interpona l-appell odjern, fejn talab hekk:

“Ghaldagstant |-esponenti filwaqt i jaghmel referenza ghall-atti kollha
tal-kawza u ghall-provi mressqa u jirrizerva li jressaq kull prova ohra
permessa bil-Ligi jitlob bir-rispett ghar-ragunijiet premessi li din |-
Onorabbli Qorti jilga’ dan ir-rikors tal-Appell u tichad is-sentenza tal-25
ta’ 2016 (Citazz nru 946/2005 JRM) moghtija mill-Prim Awla tal-Qorti
Civili fil-kawza fl-istess ismijiet premessi u konsegwentement tilga’ r-
rikors tal-Appell maghmul quddiem din I-Onorabbli Qorti billi jigi milqugh
bl-ispejjes taz-zewg istanzi kontra Sergio u d-Dottoressa Doreen
konjugi Galea.”

4. Ghal intendiment ahjar ta’ dan I-appell din il-Qorti ged tirriproduci

s-sentenza appellata:

11-Qorti:

Rat |-Att ta¢-Citazzjoni mressaq fis-7 ta’ Ottubru, 2005, li biha u ghar-
ragunijiet hemm imfissra, I-atturi talbu li din il-Qorti: (a) ssib li huma
garrbu danni fil-post taghhom fnumru mitejn u sebghin (270), Triq Irjali
San Guzepp, fil-Hamrun, bi htija wahdanija jew minhabba struzzjonijiet
moghtija mill-imharrek, u dan waqt li kienu ghaddejjin xoghlijiet fil-post
li jmiss mieghu fnumri mitejn u tmienja u sittin (268) u mitejn u disgha
u sittin (269) fl-imsemmija triq; (b) tillikwida d-danni mgarrbin minnhom;
u (¢) tikkundanna lill-imharrek ihallashom id-danni hekk likwidati. Talbu
wkoll I-ispejjez;

Rat id-degriet taghha tat-13 ta’ Ottubru, 2005, li bih ordnat in-notifika
tal-atti lill-imharrek u tat direttivi lill-atturi dwar it-tressiq tal-provi min-
naha taghhom;

Rat in-Nota tal-E¢¢ezzjonijiet imressqa mill-imharrek fis-7 ta’
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Novembru, 2005, li biha laga’ ghall-azzjoni attrici billi cahad Ii huwa jahti
ghal xi hsarat minhabba negligenza, nuqqas ta’ hila jew nuqqas ta’
harsien tar-regolamenti. Qal ukoll li jekk tassew sehhew xi hsarat, dawn
kienu ta’ siwi zghir u li huwa kien wera minn dejjem li kien lest jaghmel
tajjeb ghalihom, u ghalhekk il-kawza nfethet ghal xejn;

Rat in-Nota mressqga mill-atturi fil-21 ta’ Dicembru, 2005, bix-xhieda
taghhom bl-affidavit u bosta provi dokumentali mehmuzin maghha;

Rat id-degriet taghha tal-11 ta’ Jannar, 20062, li bih gieghdet il-kawza
fuq il-Lista tal-Kawzi ta’ Qabel is-Smigh (‘pre-trial’) u hatret lill-Avukat
Maria Dolores Gauéi bhala Assistent Gudizzjarju biex tmexxi dak I-
istadju tal-kawza;

Rat ix-xhieda mismugha mill-Assistent Gudizzjarju u I-provi
dokumentali mressqin mill-istess xhieda;

Rat id-degriet taghha tat-12 ta’ Dicembru, 20073, li bih gieghdet il-
kawza fuq il-Listi tal-Kawzi ghas-Smigh;

Semghet ix-xhieda ulterjuri;

Rat id-degriet taghha tal-10 ta’ Lulju, 20084, Ii bih tat lill-partijiet il-
fakulta’ li jressqu s-sottomissjonijiet taghhom bil-miktub;

Rat in-Nota ta’ Sottomissjonijiet imressqa mill-atturi fl-1 ta’ Settembru,
20085;

Rat in-Nota ta’ Sottomissjonijiet imressqa mill-imharrek fil-15 ta’
Ottubru, 2008° bi twegiba ghal dik imressqa mill-kumpannija attrici;

Rat I-atti kollha tal-kawza;
Rat id-degrieti taghha li bihom halliet il-kawza ghas-sentenza;
Ikkunsidrat:

llli din hija kawza ghal-likwidazzjoni u hlas ta’ danni minhabba xoghlijiet
li saru fil-fond vi¢in. L-atturi jallegaw li dawn ix-xoghlijiet saru
b’negligenza, imperizja u non-osservanza tar-regolamenti. Id-difiza tal-
imharrek hi li jekk hemm xi danni dawn huma de minimis, u mhux frott
ta’ negligenza, imperizjia u non-osservanza tar-regolamenti u Ii fi
kwalunkwe kaz huwa dejjem kien lest jaghmel tajjeb ghal dawn id-
danni, u ghalhekk il-kawza hija wahda vessatorja;

1 Pag. 21 sa 120 tal-process
2Pag. 121 tal-process

33 Pag. 351 — 2 tal-process
4Pag. 374 tal-process

> Pag. 384 sa 394 tal-process
¢ Pag. 396 — 9 tal-process
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i I-fatti Ii taw lok ghal din il-kawza svolgew, fil-qosor, kif gej. L-atturi
huma s-sidien ta’ dar bin-numru mitejn u sebghin (270) fi Triq Irjali San
Guzepp, fil-Hamrun. L-imharrek waqqa’ I-fondi bin-numri mitejn u
disgha u sittin (269) u mitejn u tmienja u sittin (268) fl-istess triq u li
jmissu mad-dar tal-atturi biex jizviluppahom. Taht il-proprieta’ kemm
tal-atturi kif ukoll tal-imharrek hemm ‘shelters’ ta’ Zzmien il-gwerra,

lIli I-ewwel darba li I-imharrek kellem lill-atturi dwar il-pjan li kellu biex
iwaqqa’ u jerga’ jibni I-postijiet tieghu kien fl-1999. Huwa applika mal-
awtorita’ kompetenti ghall-hrug tal-permess ghall-izvilupp fGunju tal-
20017 u I-permess inhariglu fApril tas-sena ta’ wara® (ghalkemm dwar
I-istess post kienu nhargu xi permessi ohrajn qabel li ma ntuzawx);

llli l-imharrek beda jwaqqa’ I-postijiet il-qodma li jmissu ma’ dak tal-atturi
fi Frar tal-2002. F’Ottubru ta’ dik I-istess sena, huwa ressaq talba ohra
mal-Awtorita’ biex jikseb permess li jzid kantina u jibdel is-sistema tad-
drenagg. ll-permess inhariglu fit-12 ta’ Awwissu tal-2005°. Wara |-hrug
ta’ dak il-permess, l-atturi appellaw?9;

[1li fil-bidu tas-sena 2003 |-atturi taw access lill-imharrek, lill-perit tieghu
u lil rapprezentanti tal-assikurazzjoni taghhom qabel beda x-xoghol,
izda ma nghatawx kopja tal-qaghda tal-bini taghhom jew ritratti li setghu
ittiehdu waqt dawn l-ispezzjonijiet;

lIli I-Perit tal-imharrek, Anthony Stivala, ipprezenta ghall-ewwel darba r-
rapport tieghu dwar X’irrizultalu waqt I-access li kien inzamm fuq il-post
fil-11 ta’ Jannar 200311, fis-seduta tal-74 ta’ Marzu 2007 u kien iddatat
kwazi tliet snin wara, ¢joe" fil-11 ta’ Novembru 2005. Jghid i kien hemm
diversi xquq fil-hitan u fis-soqfa u li ttiehdu ritratti taghhom, inkluz fil-
kaxxa tat-tarag mal-hajt divizorju, u fil-main bedroom tat-tieni sular, li
kellha wkoll erba’ xorok miksurin fis-saqaf. Kien hemm ukoll zewg xorok
miksurin fil-kaxxa tat-tarag kif ukoll gebel miksur fuq ghadd ta’ bibien u
twieqi fit-tieni sular;

lli I-imharrek xehed li meta zar il-post tal-atturi f'Jannar 2003 flimkien
mal-Perit Stivala u uffic¢jal tad-ditta assikuratrici tieghu, huwa seta’ jara
li “I-post kien ftit mitluq, bir-rispett kollu lejhom, forsi kellu bzonn hafna
tibjid. Ma kienx mizmum fi stat tajjeb. Kien jidher li kellu bzonn naqra
tibjida u dawra fil-konsenturi li kellu mhux hazin.?? |lI-Perit John Attard,
frapport li ghamel fit-18 tAwwissu 2005, kiteb li skont kif ma qalulu I-
atturi, is-sagaf tal-kamra tas-sodda ewlenija li kien tax-xorok u travi,
kellu bzonn ta’ manutenzjoni u kien serrah (“suffered from deflection”)
u li l-umdita’ taht il-kaxxa tat-tarag kienet hemm qabel beda x-xoghol

Dok “A”, fpag. 50 — 2 tal-process

8P.A. 3137/01, Dok “PC1”, fpag. 217 — 9 tal-process
°P.A. 5495/02, Dok “PC2”, fpag. 220 — 3 tal-process
Dok “PC3”, fpag. 246 — 7 tal-process

1 Dok “AS”, fpag. 203 — 5 tal-process

2 Xhieda tal-imharrek fpag. 278 tal-process
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ghalkemm wara zdiedet sostanzjalment. Il-perit tal-imharrek esebixxa
ritratti, Ii juru principalment soqfa ta’ kmamar tad-dar tal-atturi mhux
identifikati, li jghid li ha qabel beda x-xoghol'3;

lli x-xoghol beda fi Frar 2003. Sa mill-bidunett, |-atturi opponew it-talba
tal-attur li jithalla jiskava sal-hajt divizorju'#,

lIli mat-twaqqigh tal-bini bdew isiru hsarat fit-turretta u partijiet tad-dar
tal-atturi li jmissu mal-hajt divizorju. Skond I-atturi, mhux kontradetti, “il-
kuntrattur talab kemm-il darba biex jidhol fil-proprieta’ taghna u jara
b’ghajnejh il-konsenturi godda li bdew jitfaccaw waqt ix-xoghol ta’
demolizzjoni™>. Minkejja I-insistenza da parti tal-konvenuti, ix-xoghol ta’
tikhil fil-hajt divizorju sar biss wara intervent tal-Pulizja wara t-18 ta’
Novembru 2005;

lli sadattant, il-hajt divizorju thalla mikxuf mill-bidu tas-sena 2003
sakemm interveniet il-Pulizija fzewg fazijiet I-ewwel fit-2005 meta sar
xoghol ic¢certifikat mill-perit tal-imharrek li, izda, kien wiehed superficjali
u mbaghad fAwwissu 2006. Minhabba fhekk kamra kbira fis-sular
t'isfel tad-dar tal-atturi ma kinitx abitabbli. II-hitan tal-appogg mal-girien
l-ohra kienu saru mat-twaqqiegh. ll-perit tal-imharrek ikkonferma li t-
tikhil fuq il-hajt tal-atturi sar ¢ertu Zzmien wara li sar it-tikhil fuq il-hajt tal-
girien I-ohrajn's. Twahhlet tarjola mal-hajt komuni tat-turretta tad-dar
tal-atturi biex jingarr materjal tqil waqt it-twaqqiegh. ll-brackets tal-hadid
thallew imwahhlin mat-turretta u minhabba f'hekk I-atturi kellhom diversi
drabi jaghmlu xoghol rimedjali fiha biex iharsu I-integrita’ strutturali
taghha u biex ma jidhlilhomx ilma tax-xita’;

llli minkejja |-prezenza tal-wirt kulturali protett, I-imharrek beda xoghol
ta’ skavar fil-25 ta’ Frar 2002, anke oltre d-distanza legali mill-hajt
divizorju. ll-perit Stivala u I-imharrek ippruvaw jikkonvincu lill-atturi biex
icedu d-dritt taghhom |Ii jinzamm dak il-boghod. Dak il-hin, [-attur
informa lill-imharrek li diga’ kien hemm hsara li tidher specjalment fit-
turretta. Sakemm twaqqaf mill-MEPA lahaq ghamel hsara kemm lid-dar
tal-atturi kif ukoll lix-xelters u fdalijiet ohra. Inkixfet bokka ta’ xelter li
testendi taht il-proprjeta’ tal-atturi, thalliet miftuha ghal tliet snin, u kull
meta ghamlet ix-xita akkumula hafna ilma tax-xita taht id-dar tal-atturi.
Din inghalqet biss wara intervent tal-Pulizija fis-sena 2006, xi zmien
watra li nfethet din il-kawza;

llli |-atturi spjegaw fid-dettall |-izvilupp tal-hsara bejn is-snin 2002 u
200518, |l-hsara fid-dar tal-atturi kompliet tikber tant li fis-sajf tas-sena
2004 I|-atturi kellhom jibnu hajt fl-intrata u travi fin-naha ta’ taht it-tarag
biex jirfdu I-bini;

13 Dok “AS2”, fpag. 286 — 296 tal-process

14 Affidavit tal-attrici fpag. 23 tal-process

15 1bid. fpagd. 29 tal-process

16 Xhieda A.1.C. Anthony Stivala fpag. 338 tal-process
17 Affidavit tal-attrici fpag. 29 tal-process

18 Affidavit tal-attri¢i fpag 31 — 2 tal-process
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llli sa Awwissu tal-2005, it-thaffir kien wasal sa ftit centimetri ’l isfel mil-
livell tat-trig u dan skond ir-rapport tal-perit John Attard tat-18 ta’
Awwissu 200519, i kkonstata li fuq in-naha ta’ quddiem tas-sit ma gietx
imharsa d-distanza legali. Il-Perit Stivala spjega waqt il-kontro-ezami li
I-livell tal-blat qabel beda t-thaffir kien hafna oghla mit-trig?°.
F’'Settembru 2005 kompla t-thaffir u saret iktar hsara: fi kliem I-attrici,
mhux kontradetta, “fil-fatt, fejn kien hemm gsim, dak kiber u deher ukoll
gsim gdid fpartijiet diversi tad-dar taghna — b’mod specjali hsara kbira
li dehret fit-tarag li kien diga’ sofra hsara kbira minhabba x-xoghol li sar
fit-2003"21;

lIli I-perit tal-imharrek xehed li ma saritx spezzjoni tal-fond tal-atturi
gabel tkomplew ix-xoghlijiet fit-30 ta’ Settembru 2005%;

llli I-perit John Attard, imgabbad mill-atturi, ghamel ghadd ta’ rapporti.
L-ewwel rapport sar fit-18 ta’ Awwissu 2005%3. Dan ir-rapport huwa
wiehed iddettaljat u jaghti storja kemm tal-bini tal-atturi, tal-arkeologija
li tinstab taht is-sisien kemm tal-atturi kif ukoll tal-post tal-imharrek, kif
ukoll tal-fazijiet tal-izvilupp mill-imharrek tas-sit tieghu. Skond ir-rapport,
fi Frar 2003 |-imharrek waqqa’ I-bini tieghu u beda jiskava sakemm
twaqgaf mill-MEPA. F’Mejju 2005 I-imharrek kien inghata permess
ikompli u jaghmel kantina taht certi kundizzjonijiet;

llli r-rapport sar meta I-bini kien diga’ twaqqa’ hlief ghall-fac¢ata u sar
Skavar sa ftit centimetri 'l isfel mil-livell tat-triq. Fuq in-naha ta’ quddiem
tas-sit, I-iskavar kien sal-hajt tal-appodg u ghalhekk ma gietx irrispettata
d-distanza mill-hajt kif trid il-ligi;

llli I-perit imgabbad mill-atturi ikkonstata xqug u movement tax-xorok.
L-ewwel pjan tat-tarag kien sofra caqlieq tali li kienu nqasmu xi turgien
filwaqt li ohrajn inqalghu minn mal-hajt u I-atturi kienu bnew hajt tahtu
biex ma jagax. Kif qalulu l-atturi, |-umdita” taht it-tarag Zzdiedet
sostanzjalment minn meta kien inkixef il-hajt. ll-hajt tal-appogg fis-salott
kien umdu hafna tant li kellha titnehha |-ghamara. Fit-tieni sular, fil-
kamra tas-sodda ta’ quddiem kienu zviluppaw xquq li I-atturi rrangaw.
L-attur infurmah li s-saqaf li kien tax-xorok u travi, kellu bzonn ta’
manutenzjoni gabel bdew ix-xoghlijiet u kien serrah (“suffered from
deflection”). Wara x-xoghol ta’ twaqqigh, is-saqaf mar ghall-aghar billi
dahal I-ilma li saddad it-travi. Bhala prekawzjoni twahhlu travi ohrajn u
t-travi kollha gew trattati kontra s-sadid. Kien hemm xquq fil-kaxxa tat-
tarag fil-livell tat-tieni sular u fil-kmamar tas-sodda |-ohrajn. Din il-hsara
kienet issewwiet. Fit-tielet sular kien hemm ukoll xquq telghin mis-sulari
tisfel sal-bejt. Kien hemm evidenza li dahal ammont sostanzjali ta’ ilma
fil-kaxxa tat-tarag li minhabba fih issaddad it-travu u faqga’ I-gebel ta’

¥ Dok “SG1”, fpag. 5 sa 11 tal-process

20 Xhieda tieghu f'pag. 333 tal-process

21 Affidavit tal-attrici fpag. 34 tal-process

2 Xhieda tal-A.l.C. Anthony Stivala fpag. 345 — 6 tal-process
2 Dok “L17, fpad. 109 sa 114 tal-process
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madwar it-travu. L-attur qallu li gabel ix-xoghlijiet il-kaxxa tat-tarag
kellha bzonn il-manutenzjoni izda ddeterjorat wara x-xoghol li sar mill-
gar;

llli fugq barra, il-Perit innota li I-bankina sfrundat taht il-piz tat-taghmir li
ntuza biex saru x-xoghlijiet fil-post tal-imharrek. Il-hajt tal-qasma thalla
espost; il-gonot bejn il-knatan thallew miftuha; id-dahla li zzomm il-bejt
thalliet esposta u mhux issigillata. Toqob li saru minhabba x-xoghol ta’
kostruzzjoni thallew miftuha u bicciet tal-metal thallew imwahhlin mal-
hajt. ll-hajt ta’ wara, vic¢in il-hajt tal-appogg, kellu konsentura vertikali
matul I-gholi tieghu kollu, u dan minkejja li dan il-hajt huwa ferm oghla
mill-hajt tal-appogg;

lIli I-perit tal-atturi wasal ghall-fehma li: (i) il-parti |-kbira tal-hsara saret
minhabba x-xoghlijiet; (i) il-kuntrattur imgabbad mill-imharrek ma hax
passi biex inaqqas il-hsara u naqas li ghamel xoghlijiet rimedjali fejn
saret il-hsara; u (iii) il-hajt tal-appogg tal-faccata |-ohra (ta’ gar iehor)
gie ndukrat sew, mhux bhal fil-kaz tal-hajt tal-appodg tad-dar tal-atturi;

lIli mistogsi fil-kontro-ezami kif wasal ghall-konkluzjoni li I-hsarat kienu
effett tax-xoghlijiet, il-Perit Attard wiegeb li “L-iktar haga ovvja hi li I-
hsarat huma kollha fuq in-naha ta’ fejn sar ix-xoghol, I-iktar fuq I-appogg
u d-divizorji li jmissu mal-appogg. Barra minn hekk, mill-esperjenza, it-
tip ta’ hsarat Ii hemm jidhru i kien hemm ¢aqlieq tal-bini. Ladarba I-bini
ged jintmess, huma t-tip ta’ hsarat li johorgu meta jkun hemm dak it-tip
ta’ xoghol, it-twaqqiegh tal-bini, u |-eskavar li sar fis-sit ta’ biswit.”?* L-
istess perit xehed li billi dan huwa bini antik il-mod ta’ zarmar tal-bini
minn mal-hajt tal-appodg messu sar b’iktar attenzjoni;

llli I-Perit Arkitett Mariello Spiteri, li kien tgabbad mid-ditta assikuratrici
tal-imharrek ukoll kiteb rapport, datat 6 ta’ Jannar 20062%>. Iddeskriva I-
fond tal-atturi bhala fi stat hazin hafna ta’ manutenzjoni u li kien hemm
indikazzjonijiet cari li kien ilu ma jkun hemm manutenzjoni ghal Zmien
twil. Fil-pjan terren ma kinitx tezisti insulazzjoni mill-umdita’ Ii telghet
ma’ ghadd ta’ hitan. Dwar il-hsara fil-kaxxa tat-tarag dan kien tal-fehma
li din irrizultat minn dagga qawwija u mhux minhabba x-xoghol.
B’danakollu, zied jghid li “some contribution to said cracks due to
excavation works at adjacent site should be expected”, u li sid il-post
kien qed jezagera fit-talbiet tieghu?¢. Waqt il-kontro-ezami, m’eskludiex
li x-xoghol aggrava I|-hsarat li kien hemm. Fil-fehma tieghu il-hsara fit-
tarag ma sehhitx minhabba x-xoghol ghax ix-xqug ma kinux jestendu
sal-hajt tal-qasma?’. Issikat mill-abbli avukat difensur tal-atturi, izda,
m’eskludiex li I-hsara setghet giet ikkawzata mix-xoghol: “Jista’ jkun
hemm diversi interpretazzjonijiet ta’ kif tista’ tigi din il-krekjatura, tista’
tigi b’directive cut minn fuq u ghaqqad xi haga li ma kienx jidher xejn li
kien waga’ minn fuq is-saqaf allura zviluppat il-crack, jew inkella jkollok

24 Xhieda tieghu f'pag. 142 tal-process
% Dok “MS1”, fpag. 372 — 3 tal-process
% Dok “MS1”, fpag. 373 tal-process

2 Xhieda tieghu f'pag. 381 tal-process
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transmitted crack minn gol-hajt, ghax kien hemm xi impatt jew ghax
kien hemm xi skavar zejjed, imma f'dan il-kaz kien diga" qieghed elevat
il fuq mill-blat, allura seta jkun fid-demolition’?®;

llli fSettembru tal-2005, l|-atturi baghtu jinterpellaw lill-imharrek b’ittra
uffi¢jali?® biex jieqaf mix-xoghol ghaliex kienu qeghdin iressqu appell
mill-hrug tal-permess ghall-izvilupp, u biex jaghmel tajjeb ghall-hsarat li
kienu graw sa dakinhar fil-hajt li jifred il-post taghhom minn dak tas-sit
fejn kien ged isir ix-xoghol. B'ittra ufficjali tat-22 ta’ Settembru, 2005, I-
imharrek warrab il-pretensjonijiet tal-atturi; Illi l-atturi kienu talbu wkoll
il-hrug ta’ Mandat ta’ Inibizzjoni biex izomm lill-imharrek milli jkompli bix-
xoghol. B’degriet taghha tat-28 ta’ Settembru tal-2005%, il-Qorti ma
kenitx laqghet it-talba izda ordnat li x-xoghol ta’ thaffir u bini seta’
jkompli jekk kemme-il darba jkun kopert minn Certifikat ta’ perit u x-xoghol
isir fil-parametri tal-ligi u ma jkun tal-ebda hsara ghall-gid tal-atturi u
hatret perit arkitett biex jara kif kienu sejrin I-istess xoghlijiet3!;

Illi fis-7 ta’ Ottubru, 2005, l-atturi fethu din il-kawza;

llli ghal dak i jirrigwarda I-konsiderazzjonijiet ta’ natura legali marbutin
mal-kaz, l-azzjoni tal-lum hija dik tad-danni akwiljani. L-atturi jixlu lill-
imharrek b’agir negligenti u b’xoghol li ma sarx skond ma jitolbu s-
sengha u I-hila, li minhabba fih il-gid taghhom garrab hsarat. Huma
Jghidu li huwa I-imharrek li jahti ghall-hsara. Min-naha tieghu, I-imharrek
jJishaq li ma jahti xejn u jghid li I-atturi qeghdin jghaggbuha ghaliex jekk
tassew saret xi hsara din ma hija tal-ebda konsistenza u kien ilu
Jghidilhom i lest li jaghmel tajjeb ghaliha; llli dwar il-kwestjoni tar-
responsabbilta’ ghal dak li sehh, huwa principju stabilit li kull persuna
twiegeb ghall-hsara i tigri bi htijietha®2, u li jitqies fi htija kull min,
f'ghamilu, ma juzax il-prudenza, ghaqal u hsieb ta’ missier tajjeb tal-
familja33. B’'mod partikolari, kull min, bil-hsieb jew minghajr hsieb li
Jaghmel hsara, ghax ikun irid jew b’nuqqas ta’ ghaqal, ta’ prudenza jew
ta’ hsieb, jaghmel jew jonqos li jaghmel xi haga Ili biha jikser xi dmir
impost mil-ligi, huwa obbligat li jaghmel tajjeb ghall-hsara i tigri
minhabba fhekk34;

lIli I-Qrati taghna jishqu illi "si ha la colpa ed il quasi delitto quando vi ha
la violazione di un dovere od una volontaria ommissione di diligenza,
per cui non si prevedono le conseguenze della propria azione od
omissione, e si viola il diritto altrui senza volerlo, ed anche senza
avvedersene’?;

28 |bid. fpag. 382 tal-process

2 Dok “M” fpag. 117 tal-process

% Dok “PC4”, fpagd. 248 tal-process

3t Xhieda tal-A.1.C. Alan Saliba fpag. 190 — 1 tal-process

%2 Art. 1031 tal-Kap 16

8 Art. 1032(1) tal-Kap 16

% Art. 1033 tal-Kap 169

%5 App. Civ. 14.11.1919 fil-kawza fl-ismijiet Azzopardi v. Arcicovich et (Kollez. Vol:
XXIV.i.172). Fl-istess sens is-sentenzi App. Civ. 3.3.1958 fil-kawza fl-ismijiet D’Amato
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lIli fil-kaz fejn persuna tallega li tkun garrbet hsara minhabba I-eghmil
jew l-omissjoni tal-parti |-ohra, jehtieg li min jallega li garrab dannu
jipprova kemm [-att jew [|-omissjoni tal-persuna mixlija bir-
responsabbilta’ ta’ dak I-eghmil jew ta’ dik I-omissjoni, u kif ukoll li d-
danni mgarrba huma I-effett konsekwenzjali ta’ dak I-ghemil jew ta’ dik
[-omissjoni%®.  Fil-kaz  tal-lum, fir-rigward tal-kwestjoni tar-
responsabbilta’ huwa mehtieq li jintwera li l-atturi garrbu I|-hsarat li
minnhom jilmintaw, kif ukoll jehtieq li jintwera li dik il-hsara grat bi htija
tal-imharrek;

llli ghalkemm fin-Nota tal-Ec¢¢ezzjonijiet tieghu I-imharrek ressaq id-
difiza li huwa jichad li b’xi mod jahti ghall-hsarat i l-atturi jilmintaw
minnhom, fin-Nota ta’ Sottomissjonijiet tieghu®’, jidher li wasal biex
gharaf li tabilhaqq li I-mod kif saru x-xoghlijiet fis-sit tieghu ta lok ghal xi
hsarat, jekk mhux ghal kollha kemm huma;

llli fl-ewwel lok, mill-provi hareg li I-imharrek ma zammx id-distanza
rikjesta mil-ligi meta haffer mal-hajt divizorju li jifred il-post tal-atturi mis-
sit li kien xtara u ried jizviluppa. Certament ghamel dan meta nehha |-
blat li kien flivell oghla mit-triq u nizel ftit centimetri 'l isfel mil-livell tat-
triq. Ma jirrizultax jekk irrispettax id-distanza meta haffer ghall-kantina.
B’danakollu, ksur tad-distanza kien hemm u ghalhekk il-Qorti sejra tqis
il-konsegwenzi legali ta’ ¢irkostanza bhal din;

llli fdan il-kaz jidhol fis-sehh dak li jipprovdi l-artikolu 439 tal-Kodici Civili
li jghid li “Hadd ma jista’ jhaffer fil-fond tieghu bjar, gwiebi, jew latrini,
Jew jaghmel thaffir iehor ghal kull hsieb li jkun, fboghod ta’ anqas minn
sitta u sebghin centimetri mill-hajt divizorju”. ll-ghan tal-legislatur dwar
din id-dispozizzjoni — Ii tirreferi kemm ghat-thaffir, thammil jew ukoll
xoghlijiet ohra — tahseb biss biex thares li ma jsir xejn ffond i jista’ jgib
xi hsara jew li jdghajjef il-hajt i jifred dak il-fond mill-fond li jmiss
mieghu?8. Dan jghodd kemm jekk il-hajt ikun jifred biss post mill-post ta’
hdejh, u kif ukoll jekk ikun haijt li gieghed jerfa’ fuqu xi bini, u mhux limitat
biss ghall-hitan i jifirdu gid minn iehor fuq il-gnub izda jghodd ukoll
ghall-hitan i jifirdu postijiet li jmissu ma’ xulxin fuqg wara®. Kemm hu
hekk, is-sid ta’ fond li jaghmel thaffir jew xoghlijiet bhal dawn xorta
wahda jrid jaghmel tajjeb ghall-hsara li tigri lill-hajt minkejja li jkun zamm
il-boghod imsemmi, u sakemm il-hajt ma jkunx inbena bi ksur tad-
drawwiet u r-regoli tas-sengha taz-zmien li fih inbena*. Minbarra dan,

et v. Camilleri et (Kollez. Vol. XLILi.75); App. Civ. 24.4.1964 fil-kawza fl-ismijiet
Coleiro noe v. Cassar (Kollez. Vol. XLVIIL.i.258) u P.A. 23.1.1980 fil-kawza fl-ismijiet
Dr John Cesareo M.D. et v. Francesco Sciberras et (mhix pubblikata)

3 App. Civ. Inf. PS 23.6.2004 fil-kawza fl-ismijiet Giovanni Vella et v. Michael Cilia
% Pag. 396 u 398 tal-process

% Caruana Galizia Notes on Civil Law: Servitudes, fpag. 663

¥ Mag. (Gh) AE 14.12.2007 fil-kawza fl-ismijiet Carmel Agius et v. Gozo
Consolidated Building Contractors Ltd et (mhix appellata)

4 Art. 440(1) tal-Kap 16
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huwa stabbilit ukoll li din il-projbizzjoni hija wahda generali*', minghajr
ebda kwalifika jew eccezzjoni, la ghall-kaz fejn il-blat imhaffer fid-
distanza msemmija jkun dghajjef, lanqas ghall-kaz fejn tqattigh f'dik id-
distanza effettivament ma jgib ebda hsarat jew danni lill-Gar. Lanqas
hija konsiderazzjoni r-rizultanza li 1-gar ikun fi hsiebu jintegra I-ispazju
hekk imhaffer fil-binja tieghu, anke ghaliex il-ligi mkien ma tipprojbixxi
lis-sid milli jibni f'din id-distanza mill-hajt divizorju;

Il dawn id-dispozizzjonijiet fil-Kodi¢i ghadhom fl-istat originali taghhom,
kif abbozzati minn Sir Adriano Dingli. Fin-notamenti tieghu “Appunti di
Sir Adriano Dingli”, l-awtur irregistra i I-artikolu 135 (illum artikolu
439 fug imsemmi) jinsab mudellat fuq l-artikolu 261 tal-Kodici Civili ta’
Ticino tal-1863, filwaqt li I-artikolu sussegwenti huwa originali tieghu. L-
artikolu 261 tal-Kodici ta’ Ticino, li kien limitat ghall-fosos, kien
Jipprovdi li “La fossa per lo scolo delle acque in confine del fondo altrui,
non puo’ farsi se non alla distanza dal fondo del vicino corrispondente
alla profondita’ della fossa.” II-Qorti tqis li Sir Adriano Dingli ghazel li
jaddotta din il-projbizzjoni assoluta, bl-gheruq taghha fid-dritt Ruman,
minflok ir-regola aktar flessibbli mhaddma fkodicijiet ohra ta’ dak iz-
zmien bhalma kien il-Kodiéi Civili taljan tal-1865;

i fdawk il-kodicijiet, il-legislatur jac¢enna espressament ghall-iskop
tad-distanza, jigifieri li ma ssirx hsara lill-fond vi¢in. Hekk il-Kodici taljan
tal-1865 jistabilixxi d-distanzi mil-linja divizorja li kellhom jigu osservati
fil-kaz ta’ thaffir, liema distanzi pero’ ma kinux jghoddu fil-kaz fejn il-
fondi li jmissu ma’ xulxin ikunu mifruda b’hajt divizorju komuni: b’dan
pero’ li l-artikolu 577 kien jobbliga lil min jiskava mal-hajt divizorju li
Jaghmel ‘“tutte le opere atte ad impedire ogni danno”. B'mod differenti,
l-artikolu 674 tal-Code Napoleon kien jipprojbixxi t-thaffir fanqas mid-
distanzi stabbiliti b’regolamenti jew uzu, u minbarra dan, kien jobbliga
lil min ihaffer sabiex jaghmel ix-xoghlijiet kollha mehtiega skond I-istess
regolamenti jew uzu ‘affine di non apportare danno al vicino’. L-awtur u
gurista Laurent, fil-kummenti tieghu dwar dan Il-artikolu, jidentifika fih
interess doppju, l-interess privat tal- fond vi¢in li ma jbatix hsarat jew
danni ohra, u wkoll |- ‘interessi generali di sicurezza e di salubrita’ ...
l'intiera societa’ od almeno tutto il vicinato vi ha interesse™?;

lIli minkejja |I-oggettiv ¢ar maghruf mid-dispozizzjoni nfisha, I-imsemmi
awtur jaccetta I-fehma prevalenti li “Se il proprietario ha costruito senza
osservare i regolamenti e gli usi, il vicino puo’ domandare la distruzione
dei lavori ... il tribunale non potrebbe decidere, in via di massima, che
tale costruzione ... non essendo nociva pel vicino, costui non possa
esigere I'osservanza delle disposizioni regolamentari’ 43;

Illi din it-tifsira tghodd b’aktar sahha ghall-artikolu 439 tal-Kodici Civili,
li jixhed li jqis il-projbizzjoni ta’ thaffir fboghod ta’ anqas mill-minimu

“ App. Civ. 12.6.1959 fil-kawza fl-ismijiet Grixti et v. Schembri (Kollez. Vol:
XLIILii.283)

4 F Laurent Principji di Diritto Civile (Vallardi 1883) Vol. VI, § 25

“ 1bid. § 31
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mill-hajt divizorju bhala jedd reali (fis-sura ta’ servitu) stabbilit ghall-
vantaggq ta’ fond ga zviluppat fuq fond i ghad irid jigi zviluppat;

llli fuq kollox, jekk kemm-il darba jirrizulta li xi hadd naqas li jhares id-
dispozizzjonijiet tal-imsemmi artikolu 439 hu u jsir xoghol ta’ thaffir fis-
sit i jmiss ma’ ta’ haddiehor, titnissel ukoll il-prezunzjoni juris et de jure
li kull hsara Ii ssehh fil-gid tal-gar tkun kawza diretta tax-xoghol li jkun
qieghed isir bi ksur ta’ dak I-artikolu**. Hekk jinghad mill-awturi i “La
norma contiene una presunzione iuris et de iure di danno, per cui il
vicino non puo’ proporre nessuna prova contraria per dimostrare che
nel caso concreto il pregiudizio potrebbe essere allontanato anche con
una distanza minore™>. Din il-linja ta’ hsieb intlaqghet ukoll mill-Qrati
taghna“;

lli dan igib il-htiega li min ikun wettaq xoghlijiet ta’ thaffir bi ksur ta’ dak
l-artikolu, jaqa’ fuqu d-dmir li jipprova li dak ix-xoghol ma gabx il-hsara
li jkun jilminta minnha I-gar*’;

i l-artikolu 439 johloq prezunzjoni assoluta*® ta’ hsara u huwa
ghalhekk li I-ligi tishaq li tinzamm id-distanza regolamentari, halli b’hekk
Jigi evitat dannu lill-gar. Effettivament u guridikament I-applikabilita™ ta’
din id-dispozizzjoni tmur lil hinn minn kull stharrig dwar xi nuqqas ta’
potenzjalita” dannuza fl-imgiba ta’ min ikun Zzamm boghod angas minn
dak mitlub mil-ligi;

llli ghaldaqgstant ma jonqosx li n-nuqqas ta’ tharis ta’ din in-norma tal-
ligi ggib b’konsegwenza r-responsabilita’ ghad-danni mgarrbin mill-gar,
u kif ukoll I-obbligu ta’ min ikkawzahom biex jirrimedja ghall-hsara li tkun
grat minhabba f'hekk*?;

Wi fil-kaz tal-lum, jirrizulta li sa minn qabel ma I-imharrek beda x-
xoghlijiet fil-post tieghu, il-post tal-atturi kien zdingat u ghalhekk kellu xi
hsarat b’rizultat tan-nuqgas fit-tul ta’ manutenzjoni. Sfortunatament,
fdin il-kawza I-Qorti mhix mghejjuna mill-fehma ta’ esperti teknici
mahturin minnha u li ghalhekk kienu jaghtu stampa indipendenti u
oggettiva tal-hsarat. Lanqas hija mghejjuna wisq mill-fatt li I-periti tal-
partijiet rispettivi mhumiex qeghdin jagblu dwar il-kawza u l-entita’ tal-
hsarat. Fl-evalwazzjoni taghha tal-provi, din il-Qorti sejra tqis li fkaz ta’
dubju dwar il-kawza u l-entita’ tal-hsara, dan id-dubju ghandu jmur

4“4 Mag. Civ (Gh) AE 26.9.2007 fil-kawza fl-ismijiet Dr. John Cassar et v. Salvu Attard
et (mhix appellata)

% Novissimo Digesto Italiano (Vol: VII), pag. 611

% P.A. RCP 29.2.2012 fil-kawza fl-ismijiet A&N Properties Limited v. Charles
Busuttil

47 P.A. GCD 30.6.2006 fil-kawza fl-ismijiet Angelo Busuttil et v. Kenneth Bartolo et
4 App. Civ. 12.6.1959 fil-kawza fl-ismijiet Grixti et v. Schembri (Kollez. Vol:
XLIILi.283); u P.A. TM 14.10.2004 fil-kawza fl-ismijiet Eric Fenech Pace et v. Bajja
Developments Ltd.

4 App. Inf. PS 25.2.2004 fil-kawza fl-ismijiet Saviour Brincat et v. Salina Estates
Limited et
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favur l-atturi, billi: (i) minhabba I-ksur tad-distanza regolamentari,
hemm, kif fuq spjegat, prezunzjoni iuris et de iure li I-hsara grat tort tax-
xoghlijiet ezegwiti mill-imharrek; u (ii) ghalkemm saru spezzjonijiet tal-
proprjeta’ qabel bdew ix-xoghlijiet, ir-rizultat taghhom gie mohbi lill-
atturi li ma kellhomx l-opportunita’ juru I-fehma taghhom dwarhom;

llli I-Qorti hija tal-fehma li I-atturi m’ghandhomx ibatu minhabba I-habi
ta’ tali taghrif jew kostatazzjonijiet. ll-fatt li dawn ir-rapporti tressqu biss
wagqt is-smigh ta’ din il-kawza u wara li I-atturi kienu ressqu |-provi
taghhom ma jistax ma jitfax xi ftit tad-dubbju fuq kemm wiehed jista’
Jjoqghod fughom. Li kieku I-imharrek indenja jiehu hsieb jaghti kopja tar-
rapport dwar il-kundizzjoni tal-proprjeta’ (“condition report”) lill-atturi
gabel beda x-xoghol, kienet tonqos il-possibilita’ ta’ nuqqas ta’ qbil bejn
il-partijiet dwar |-entita” tal-hsara allegatament imgarrba mill-atturi u
ghalhekk forsi kienet tigi evitata din il-kawza. Minn dakinhar ’| hawn,
dahlu fis-sehh Regolamenti mahsuba biex jevitaw hsara lil gid ta’ terzi
wagqt li jkun gieghed isir bini jew xoghlijiet ohrajn®°. Skond regolament
7(4) tal-imsemmija Regolamenti, |-izviluppatur huwa obbligat, meta
hekk jigi mitlub, Ii gabel jibda x-xoghol jissottometti I-mod kif ikun sejjer
Jahdem (‘method statement’), filwaqt li skond regolament 7(5) huwa
marbut li jaghmel rapport dwar I-istat tal-proprjeta’” kontigwa (‘condition
report’) u jaghti kopja taghhom lill-Gar jew girien ikkoncernati.
Naturalment, din il-ligi ma tapplikax retroattivament ghall-imharrek
imma xorta wahda I-prudenza u |-bon sens tal-bonuspaterfamilias kif
ukoll id-dettami tal-bwon vicinat u I-iskansar ta’ kwestjonijiet bla bzonn
kien mistenni li I-atturi jinghataw almenu I-‘condition report’, iktar u iktar
galadarba kienet saret |-ispezzjoni mill-imharrek innifsu, il-perit tieghu
u r-rapprezentant tad-ditta tal-assikurazzjoni tieghu;

llli fid-dawl/ ta’ dawn il-konsiderazzjonijiet, il-Qorti tasal ghall-fehma li |-
hsarat li garrbu I-atturi fil-post taghhom kienu I[-effett dirett u
konsegwenza tax-xoghlijiet li I-imharrek ghamel fil-post tieghu sa minn
meta beda jwaqqa’ I-post il-qadim u matul iz-zmien |i kompla bix-
xoghlijiet ta’ thammil u I-bini tas-sit. Ghalhekk, huwa jrid jaghmel tajjeb
ghal dawk il-hsarat u billi ma ntweriex li 1-atturi b’xi mod ikkontribwew
ghal dak li garalhom, il-Qorti tqis ukoll li I-imharrek jahti hu wahdu ghal
dawk id-danni;

llli ghalhekk, I-ewwel talba sejra tintlaga’ filwaqt li I-ewwel e¢c¢ezzjoni
mhijiex misthoqqa;

llli ghal dak li jirrigwarda I-likwidazzjoni tad-danni I-atturi jippretendu li
Jinghataw kumpens xieraq mhux biss ghall-hsara li saret lill-binja tal-
post taghhom, izda wkoll lix-‘shelters’ li kien hemm tahtu. L-atturi ma
talbux il-hatra ta’ perit tekniku, u ghar-rigward tal-pretensjonijiet tad-
danni, joqoghdu fuq stima li hargilhom il-perit imgabbad minnhom?>1.

% Regolamenti dwar |-Evitar ta’ Asara lil Proprjeta’ ta’ Terzi Persuni (A.L. 72 tal-2013,
L.S. 513.02)
1 Dok “JAZ” fpag. 177 — 8 tal-process
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Min-naha tieghu, I-imharrek qabbad ukoll lill-perit tieghu biex jaghmel
stima ‘ex parte’ li bniha fuq I-istejjem mahruga mill-perit tal-atturi®?;

lIli fl-istejjem tieghu, il-perit imgabbad mill-atturi wasal biex illikwida d-
danni mgarrbin mill-klijenti tieghu hekk>3: (i) fl-intrata, tliet mija u tliet
euro (€303); (ii) fil-kaxxa tat-tarag, tmint elef tliet mija u wiehed u
hamsin euro (€8,351), maghmula minn €2,993 bhala xoghlijiet interni
fl-istess kaxxa, €1048 fzebgha tal-hajt divizorju fl-istess ambjent u
€4,310 fxoghlijiet biex jitnehha I-umdu u jinkesa I|-hajt minn barra biex
jJilga’ ghall-umdita’; (iii) fis-salott, erba’ mija u tlieta u erbghin euro
(€443); (iv) fit-tieni sular (first floor’), hamest elef seba’ mija u tnejn u
erbghin euro (€ 5,742), maghmul minn €4,857 fxoghol strutturali u €
885 fxoghlijiet ohrajn ta’ mili ta’ xquq miftuha u zebgha ta’ hitan; (v) fit-
tielet sular (‘second floor’), elf u tmienja u erbghin euro (€1,048); (vi)
fuq barra, sitt mija u sebgha u tmenin euro (€687), maghmul minn €582
f’xoghol ta’ tiswija tal-bankina, xkatlar tal-fa¢cata u t-tnehhija ta’ metall
imgabbad mal-fac¢ata, u €105 fxoghol ta’ irrangar tal-bejt u tal-kamra
tal-bejt; u (vii) nefqiet ohrajn, elf sitt mija u wiehed u tletin euro (€1,631),
maghmul minn drittijiet professjonali dovuti lilu ghall-ispezzjonijiet,
thejjija ta’ rapporti u stejjem u supervizjoni tax-xoghlijiet rimedjali.
B’kollox, il-perit tal-atturi tella’ n-nefqa ghal tmintax-il elf mitejn u hames
euro (€18,205) minghajr Taxxa dwar il-Valur Mizjud;

llli, min-naha tieghu, il-perit imgabbad mill-imharrek (i) gabel mal-istima
tan-nefga fl-intrata; (ii) dwar il-kaxxa tat-tarag, hareg stima ta’ elf mija u
erbgha u sittin euro (€1,164); (iii) qabel dwar I-istima ghas-salott; (iv)
dwar it-tieni sular, hareg stima ta’ tliet mija u hamsin euro (€350); (v)
dwar it-tielet sular, hareg stima ta’ tliet mija u hamsin euro (€ 350); (vi)
dwar xoghol fuq barra, hareg stima ta’ erba’ mija u sitta u sittin euro
(€466). Zied jghid li bosta mix-xoghlijiet li jmisshom isiru fil-post tal-atturi
Jikkonsistu fxoghol ta’ tisbih jew titjib Ii I-istess post kellu bzonnu sa
minn gabel ma nbdew ix-xoghlijiet mill-klijent tieghu, u ghaldaqstant ma
kinux hsarat li graw minhabba x-xoghlijiet u kienu nefqa i I-atturi xorta
wahda kien ikollhom jidhlu ghaliha wkoll kieku ma sar l-ebda xoghol
mill-imharrek. Il-perit gies li s-somma shiha accettata mill-istima tieghu
kellha titnagqas b’hamsa u sebghin fil-mija (75%), biex |-istima ahharija
kellha titla’ ghal elf mitejn u hames euro u hamsin ¢entezmi (€1,205.50);

lli dwar il-kaxxa tat-tarag, il-perit tal-imharrek ikkonstata li, gabel bdew
ix-xoghlijiet, kien hemm il-hsara f’zewg xorok tas-saqaf taghha. F’dak |-
istadju ma kienx hemm I-irfid mat-tarag, /i ddeterjora waqt ix-xoghlijiet.
Filwagt Ii I-perit tal-atturi jattribwixxi definittivament dan id-
deterjorament ghal dawn ix-xoghlijiet, kemm il-perit tal-assikurazzjoni
kif ukoll il-perit tal-imharrek juru dubju dwar il-kawza ta’ din il-hsara,
ghalkemm ma jeskludux li setghet giet ikkawzata mix-xoghlijiet tal-
imharrek. Ghalhekk, il-Qorti sejra tqis li din il-hsara sehhet kawza ta’

2Dok “AS1”, fpag. 283 — 5 tal-process
% Minhabba li r-rapport inhareg qabel il-bdil tal-valuta legali, l-istejjem saru
fdenominazzjoni ta’ Lira Maltija (1I-Qorti gieghda taglibhom fl-ekwivalenti f Euro)
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dawn ix-xoghlijiet, b’danni fis-somma ta’ elfejn disa’ mija u tlieta u
disghin euro (€2,993)°4, kif ikkonstata |-perit tal-atturi. Dwar |-umdita’
taht il-kaxxa tat-tarag, jirrizulta li din aggravat sostanzjalment bil-kxif tal-
hajt divizorju u ghalhekk il-Qorti sejra takkorda tlett kwarti (34) tal-hsara
hekk likwidata, Ii jigu tlitt elef mitejn u tnejn u tletin euro u hamsin
centezmi (€3,232.50)°°. Dwar in-nefqa biex tinzeba’ il-kaxxa tat-tarag,
stmata elf u tmienja u erbghin euro (€1,048), minhabba I-fattur tal-
betterment imsemmi mill-perit tal-imharrek, u li I-Qorti tagbel mieghu, il-
Qorti ged takkorda mitejn u tnejn u sittin euro (€262)%;

llli ghal dak Ii jirrigwarda I-bdil ta’ xorok fit-tieni sular, jirrizulta Ii diga’
kien hemm xi xorok imxaqqgin gabel beda x-xoghol. In-nuqqas ta’
manteniment li kien hemm mad-dar kollha probabilment kien jestendi
wkoll ghall-bejt. ll-probabilita” ghalhekk hi li saret hafna hsara tul is-snin
bil-penetrazzjoni tal-ilma, kif hija |-fehma tal-perit tal-imharrek.
B’danakollu il-fatt li I-genb tal-bejt thalla mikxuf ghal tliet snin waqt ix-
xoghlijiet seta’ gab daqstant iehor hsara. Fin-nuqqas ta’ prova dwar
fliema rata I-imharrek kellu sehem fil-hsara li grat hawnhekk, il-Qorti
sejra tagsam il-hsara nofs bin-nofs. Ghalhekk il-likwidazzjoni f'dan ir-
rigward titla’ ghal elfejn erba’ mija u tmienja u ghoxrin euro u hamsin
centezmi (€2,428.50)°;

lIli I-Qorti qieghda taccetta I-istima maghmula mill-perit tal-atturi dwar
in-nefga fil-kmamar tas-sodda , jigifieri tmien mija u hamsa u tmenin
euro (€885) u mhux dik tal-perit tal-imharrek. Dwar ix-xoghol i jmissu
jsir fis-salott, hemm il-gbil mal-istima moghtija mill-perit tal-imharrek fis-
somma ta’tliet mija u tliet euro (€303);

lIli dwar il-hsara stmata fit-tielet sular, il-Qorti tilga’ dik maghmula mill-
perit tal-atturi, jigifieri elf u tmienja u erbghin euro (€1,048), u mhux dik
maghmula mill-perit tal-imharrek;

lIli dwar ix-xoghlijiet fuq barra, il-Qorti tagbel li m’ghandux ikun hemm
kumpens ghall-hsara fil-bankina billi din saret mill-Kunsill Lokali. 1I-
hsara fuq il-bankina ma gietx kwantifikata separatament u ghalhekk,
arbitrio boni viri sejjer isir tnaqqas ta’ mitejn u tlieta u tletin euro (€233).
Dan ifisser li ghal dawn ix-xoghlijiet, il-Qorti sejra tillikwida s-somma ta’
tliet mija u hamsin euro (€350)%8;

llli dwar in-nefqiet |-ohrajn marbuta mal-hatra tal-perit, |-ghoti tas-
servizzi tieghu, maghduda t-tfassil tar-rapporti u l-ispezzjoni fuq il-post
u s-supervizjoni tax-xoghlijiet rimedjali, il-Qorti, wara Ii hadet gies ukoll
tat-tariffi stabiliti mil-ligi ghal servizzi ta’ periti, tilga’ I-istima maghmula
mill-perit tal-atturi u sejra tillikwida s-somma ta’ elf sitt mija u wiehed u
tletin euro (€1,631);

5 Jigifieri s-somma ta’ Lm 1285
%€ 4310 x 0.75 = € 3232.50
%€ 1048 x 0.25 = € 262

7€ 4857 x 0.5 = € 2428.50

8 € 583 - € 233 =€ 350
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Illi, kif inghad, I-atturi stiednu lill-Qorti tillikwida somma ohra ghall-hsara
fix-shelters ta’ taht id-dar taghhom. lI-Qorti tqis li, fl-ewwel lok, il-perit
taghhom ma semmiex li dawk I-ambjenti garrbu hsara waqt ix-xoghlijiet
maghmula mill-imharrek u ma jidhirx li ntmessu. Fit-tieni lok, ma
tressget |-ebda prova li saret xi hsara fihom;

llli ghalhekk id-danni qeghdin jigu likwidati fis-somma ta’ tlettax-il elf
mija u tlieta u tletin euro (€13,133). Ma’ dawn ghandha tizdied ir-rata ta’
Valur ta’ Taxxa fuq il-Valur Mizjud li ggib I-ammont shih likwidat bhala
danni mgarrba mill-atturi ghall-finijiet tat-tieni talba attri¢i fis-somma ta’
hmistax-il elf erba’ mija u sebgha u disghin euro (€15,497);

i dawn id-danni ghandu jaghmel tajjeb ghalihom I-imharrek u
ghaldagstant kemm it-tieni u kif ukoll it-tielet talbiet attrici sejrin
Jintlagghu;

Ghal dawn ir-ragunijiet, il-Qorti gieghda taqta’ u tiddeciedi I-kawza billi:

Tilqga’ I-ewwel talba attrici u ssib li I-imharrek jahti ghall-hsarat Ii saru
fil-post tal-atturi fnumru 270, Triq Irjali San Guzepp, Hamrun, minhabba
xoghlijiet ta’ bini li saru minnu fil-post tieghu fnumri 268 u 269 fl-istess
triq;

Tilga’ t-tieni talba attrici u tilikwida d-danni mgarrbin mill-atturi fis-
somma ta’ hmistax-il elf erba’ mija u sebgha u disghin euro (€15,497);

Tilga’ t-tielet talba attri¢i u tikkundanna lill-imharrek ihallas lill-atturi |-
imsemmija somma ta’ hmistax-il elf erba’ mija u sebgha u disghin euro
(€15,497) bhala danni likwidati;

Tichad I-e¢¢ezzjonijiet tal-imharrek bhala mhux misthoqqa fil-fatt u
fid-dritt; u

Tordna li I-imharrek ihallas l-ispejjez tal-kawza’.

RIKORS TAL-APPELL tal-konvenut 14.06.2016:

5.

1)

L-aggravji tal-konvenut huma s-segwenti:

Fl-ewwel lok isostni li ¢-Cifra milhuga mill-ewwel Qorti hija

esagerata. Jghid li jekk wiehed janalizza r-rapport tal-perit tieghu (il-
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konvenut) isib li d-dar tal-atturi kellha diga diversi problemi.

(2) Fit-tieni lok jilmenta li I-ewwel Qorti ma ngaggatx perit tekniku biex

jaghti rapport indipendenti u tajjeb.

(3) Fit-tielet lok isostni li l-allegazzjoni li ma Zammx mad-distanza
mitluba mil-ligi hija nfondata kemm fil-fatt u kemm fid-dritt. Jirreferi ghall-
“anness” ritratt u jargumenta li dan juri bi¢-¢ar li huwa Zzamm mal-linja

skont il-ligi. 1zid jghid li wiehed ma jistax awtomatikament jikkonkludi li

kull hsara hija rizultat ta’ thaffir distanza ingas minn dak li tippermetti |-

ligi; jghid li jrid jigi ppruvat li I-hsara sehhet kollha tort tieghu u jfakkar li d-

dar tal-atturi diga kienet ikkundizzjonata mill-hsarat li kellha.

(4) Fir-raba’ lok jghid li ma jagbilx mal-konkluzjoni tal-ewwel Qorti

ghaliex gaghdet kwazi in toto fuq l-istima ex parte u ma tat I-ebda piz lill-

istima tieghu.

(5) Fil-hames lok jghid li I-bankina ma saritx mill-atturi izda mill-Kunsill

Lokali tal-Hamrun.

RISPOSTA TAL-APPELL tal-atturi appellati (30.06.2016):

6. L-atturi appellati wiegbu biex jghidu li s-sentenza appellata hija
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gusta u timmerita konferma, bl-ispejjez interament ghall-konvenut

appellant.

IL-KONKLUZJONUJIET TAL-PERITI TAL-PARTIJIET U TAL-PERIT

TAL-ASSIKURAZZJONI TAL-KONVENUT:

(1) Ir-rapport ta’ John Attard, il-perit tal-atturi, datat 18 ta’

Awwissu, 2005°°:

7. ll-perit tal-atturi, wara li ghamel site inspection fl-4 u fil-11 ta’

Awwissu, 2005, ikkonkluda li I-bi¢¢a I-kbira tal-hsarat li sofriet il-proprjeta’

tal-atturi kienu kkagunati mix-xoghlijiet ta’ demolizzjoni adjacenti.
Osserva li I-konvenut ma hax hsieb li tali hsarat jigu minimizzati u li ma
ghamilx xoghlijiet rimedjali biex jelimina li ssir iktar hsara. Osserva wkoll
li I-kavitajiet u |-fethiet thallew miftuhin, mhux kif sar fuq il-hajt divizorju li
jifred il-proprjeta’ li kienet qed tigi zviluppata minn dik ta’ terzi. Huwa

kkonstata I-hsarat f'diversi livelli (enfasi ta’ din il-Qorti):

‘GROUND FLOOR
Entrance Hall

- A vertical crack along whole height of wall behind the external
door

- Crack in the upper course forming the cornice (kileb tal-gwarnica)
over the main door, which crack extends horizontally along the joint
between the cornice and the roof flagstones (xorok).

59 Fol 109 et seq
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- Crack in the voisuor joints of the arch in the entrance to the
stairwell.

Stairwell

Vertical crack in the upper course over the entrance.

- Movement of xorok indicated by the open joints between them.

- Dampness of wall abutting the neighbouring demolised premises.
- The first landing of the stairs suffered severe movement to the
extent that an emergency supporting wall had to be constructed
underneath it. This is evidenced by a number of cracks between the
xorok of the landing and the splitting of the stones forming the steps
along their width.

- Allegedly, during the winter season, the humidity underneath the
stairs increases dramatically since the excavation works have been
carried out. It is documented that beneath this area there are “bomb
shelter” rooms and corridors directly connected to the exposed shelters
in the adjacent site.

- Stone steps have become dislodged from their support in the wall.
This is evidenced by the cracked plastering which clearly indicates an
outward movement of a few millimetres.

Lounge

- The party wall in this room is very damp and humid. Most of the
paint has spalled together with the pointing material of the wall. The
room is very humid and all furniture had to be moved out of the room.

FIRST FLOOR
Front Bedroom

- Work on this room had to be carried out before the inspection as
its condition was unsuitable for habitation. There have been a number
of open cracks in the party wall that had to be plastered.

- The roof structure which consists of steel beams supporting stone
flagstones. Mr_Galea informed me that the roof had sufferd from
deflection and was in need of maintenance prior to the demolition
works. However, following the demolition works, its condition got worse
and water seeped through it causing the beams to rust. As a
precautionary measure secondary beams were installed and all beams
were treated against rusting.

Stairwell
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- Vertical cracks extending to a number of courses along the walls
near the door to the front bedroom.

- A number of cracks between the flagstones and beams were
noted in the soffit of the upper landing, which corroborate the
movement of the stairs.

Other bedrooms

- A number of stepped cracks had developed in various locations,
mostly in the upper courses of the rooms. Because these bedrooms are
being used, some of these cracks had been repaired.

SECOND FLOOR
Stairwell

- A number of vertical cracks at the back wall of the stairwell were
noted. These extend from the lower course to the roof. Numerous
cracks were noted in the upper courses of the stairwell. There are
indications that substantial amounts of water seeped into this room
causing rusting of the steel beam which caused further cracking of the
stonework around the supports. It was acknowledged by Mr Galea that
the stairwell was in_need of maintenance before the works, but its
condition deteriorated further after the demolition works were carried
out.

EXTERIOR
Street

- During excavation works the pavement in front of Mr Galea’s
property sunk with the weight of the excavation vehicles.

Party Wall

- The party wall was left exposed and the open joints between the
stone blocks were left open.

- The rebate for the support of the roof structure was also left
exposed and unsealed.

- Penetrations for temporary construction works were left
untreated, together with metal fittings that have been left on site.

Back Wall
- A vertical crack extending the whole height of the building at the

rear of the property, which lies on a much higher level than site to be
excavated, was noted. This is close to where Mr Galea’s party wall
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(i1)

meets the back party wall’.

Ir-rapport ta’ Anthony Stivala, il-perit tal-konvenut, datat 11 ta’

Novembru, 2005 (gimgha wara li I-konvenut gie notifikat bil-kawza):

8.

F’dan ir-rapport tieghu, il-perit tal-konvenut jaghmel ac¢enn ghall-

konstatazzjonijiet tieghu dwar I-istat li fih kien jinsab il-fond tal-atturi meta

kien a¢ceda fih fil-11 ta’ Jannar, 2003. Huwa kkonstata s-segwenti:

There were various cracks in the walls, ceilings and other building
elements of the said property. Both the undersigned and the insurance
agent took photographs of a number of these cracks, which can be
produced on request. The following is a description of the main cracks.

The structure of the building consisted mainly of masonry walls
supporting rolled steel joists (RSJs) which in turn supported stone slabs
(xorok) on their bottom flange, i.e. the RSJs were flush with the ceiling.
The only part of the house built differently was the ground floor entrance
hall whose structure consisted of masonry walls supporting a coved
ceiling.

| refer to the attached sketch and elevations. The ground floor entrance
hall exhibited wall cracks in the upper courses of the wall separating
the entrance hall from the stairwall (these cracks were also visible from
the other side, i.e. from the stairwall as well as in the party wall
separating the entrance hall from Mr Camilleri’s property.

The first floor main bedroom, marked ABCDA on attached sketch plans
and elevations, had a number of cracks which are better appreciated
by referring to the said sketches. The wall cracks consisted mainly of a
number of approximately sixty degree cracks following the horizontal
and vertical mortar joints of the masonry. There was one particular
crack, in wall CB, which seemed to exhibit shear cracks in the stone
blocks themselves. There were four broken “xorok” in the ceiling and
an open joint between the two particular “xorok”.

There were two broken “xorok” in the staircase landing over the first

floor as well as broken stone lintels (shear cracks) over a number of
first floor doors and windows’.
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(iii)

Ir-rapport tal-perit Mariello Spiteri, il-perit tas-socjeta

assikuratrici tal-konvenut, datat 6 ta’ Jannar, 2006:

9.

Fix-xiehda tieghu tal-10 ta’ Lulju, 2008, il-perit tas-socjeta’

assikuratrici tal-konvenut spjega li r-rapport datat 6 ta’ Jannar, 2006, kien

kitbu xi jumejn jew tlieta wara li ac¢eda fil-post. Huwa kkonstata dak li sab

fil-post tal-atturi meta a¢ceda fih (enfasi ta’ din il-Qorti):

1. Premises is a corner site with a facade on St Joseph High Road
through which the main entrance to the property can be accessed....

2. The premises is in a very bad state of repair and there are clear
indications that no maintenance has been done to the premises over a long
period of time. In fact, significant discolouration of paint can be seen
throughout the whole building and minor settlement cracks could be traced
on the party walls separating premises in caption from the adjacent site where
works are currently being carried out.

3. Furthermore, at ground level, there is clear indication that no proper
damp proofing exists within the building. In fact, raising damp is manifest on
a number of walls at ground floor level.

4, The owner of the house is claiming that damage to the staircase has
occurred due to excavations next door. In fact, she showed us a reinforcing
wall together with steel bars traversing one of the landings adjoining the party
wall where excavations took place. | am of the opinion that this is not the case
since cracks within the stone slab forming the stairs could be traces prior and
at landing level. It is more likely that cracks occurred because of an impact
load occurring on the stairs rather than due to excavations at adjoing site. In
fact, cracks at surface of stairs were partially hidden by carpet traversing the
whole length of the staircase and it was only after removal of said carpet (at
my insistence) that an inspection of this crack could take place.

5. Given the age of the building together with the fact that paintwork was
not carried out for a long time, it is only to be expected that settlement cracks
occur along various walls throughout the building. Some contribution to said
cracks due to excavation works at adjacent site could be expected.

6. | am of the opinion that the resident living in the premises is
exaggerating and/or inflating the cause of damage since, if proper
maintenance was periodically carried out, settlement cracks, discoloration of
paint and raising damp would not be present to the extent that they are within
this property’.
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KUNSIDERAZZJONIJIET TA’ DIN IL-QORTI:

L-Artikolu 439 u |-konsegwenzi legali f’kaz ta’ vjolazzjoni:

(aggravju nru.3)

10. L-ewwel Qorti gieset li I-konvenut haffer fid-distanza li kellha tithalla
skont I-Artikolu 439 tal-Kap 16 u b’riferenza ghall-gurisprudenza fir-
rigward fakkret li dan l-artikolu johlog prezunzjoni assoluta (juris et de
jure) li I-hsara li ssehh fil-proprjeta’ tal-gar tkun grat b’kawza diretta tax-

xoghol li jkun sar bi ksur ta’ tali artikolu.

11. ll-konvenut fl-ewwel lok jargumenta li ma giex pruvat li sar thaffir bi
ksur ta’ dan l-artikolu. Jghid li dan huwa kkorroborat mill-“anness ritratt”
li juri li huwa Zzamm mal-linja skont il-ligi. 1l-konvenut appellant pero™ ma
annetta |l-ebda ritratt mar-rikors tal-appell tieghu; madanakollu ghandu
jinghad li kwalsiasi ritratt li seta’ ghandu I-konvenut u li juri li t-thaffir sar
skont il-ligi, kien messu esebih fil-mori tal-kawza. L-interpretazzjoni li
gieghda tinghata lill-Artikolu 145 tal-Kap 12 hija fis-sens li d-dokumenti
prodotti fl-istadju tal-appell jinghataw piz biss jekk tali dokumenti ma
jkunux disponibbli fl-ewwel istanza (vide Maria Dolores Falzon v.
Monica Debarro et (17.06.2019 Q.App) u Olive Gardens Ltd v. Salvu

Farrugia et (28.04.2014 Q.App).
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12. L-ewwel Qorti gieset li fir-rigward tat-thaffir ghall-kantina ma
rrizultax jekk id-distanza legali Jietx rispettata jew le; izda rrizultalha mill-
provi li meta I-konvenut nehha I-blat li kien flivell oghla mit-triq u nizel ftit
centimetri ‘I isfel mit-trig l-imsemmija distanza ¢ertament li ma Jietx

rispettata.

13. Dinil-Qorti tosserva li I-perit tal-atturi, John Attard, fir-rapport tieghu
tat-18 ta’ Awwissu, 2005, relattiv ghas-site inspection li ghamel fl-4 u fil-

11 ta’ Awwissu, 2005, gal hekk:

“On the day of the inspection, the adjacent property had been totally
demolished except for the front facade. In addition, the site was partly
excavated to a level of a few centimetres below road level. The 750mm
distance from the party wall for excavations was not respected, and the
excavation on the front of the plot extended up to the party wall.”

14. Fix-xiehda tieghu tas-27 ta’ April, 2006, gal li

“Meta mort on site jiena hemmhekk kont sibt li I-plot ta’ ma’ genbu
kien gie eskavat sa certu livell fejn kien ntlahqu shelters li kien taht
l-art bit-tqattiegh sal-appogg.”

15. ll-konvenut appellant jilmenta li fil-fatt kien biss il-perit tal-atturi li
semma n-nuqgas ta’ distanza legali, u jsostni li kien zbaljat fir-rigward.
Ifakkar li r-rapport tas-Supretendent tal-Partimonju Kulturali (fol 156-158)

imkien ma jsemmi li huwa ma Zammx id-distanza legali.

16. Kwantu ghall-verzjoni tal-perit tal-atturi, din il-Qorti tosserva li dan
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kien specifiku hafna fir-rigward tad-distanza legali, fejn spjega li fuq il-
parti ta’ quddiem it-thaffir sar adirittura sal-appogg; anke fix-xiehda tieghu
kkonferma li kien hemm ksur tad-distanza legali. Ma tarax ghaliex m’
ghandhiex toqghod fuq il-verzjoni tieghu. Tosserva wkoll li Mariello
Spiteri, li kien il-perit inkarigat mis-socjeta” assikurattri¢i tal-konvenut, fix-
xiehda tieghu tal-10 ta’ Lulju, 2008, qgal li I-iskavar kien “mal-fond” tal-

atturi:

“Ifhimni, jista’ jkun li aggrava |-kaz, peress li kien hemm |-excavation
mal-fond tas-sinjuri.....”

Dan allura jidher li jikkorrobora I-verzjoni tal-perit tal-atturi li fil-fatt kien

hemm thaffir sal-appogg.

17. Kwantu ghar-rapport tas-Supretendent, il-fatt li ma jghidx Ii |-
konvenut ma zammx id-distanza legali ma jfissirx li tali distanza nzammet.
Wiehed irid japprezza li I-preokkupazzjoni tieghu tirrigwarda I-patrimonju

kulturali u mhux id-drittijiet Civili ta’ bejn il-partijiet.

18. Stabbilit li fil-fond Ii kien qged jigi zviluppat mill-konvenuti
effettivament sar thaffir li ma jirrispettax id-distanza legali kontemplata fl-
Artikolu 439, din il-Qorti issa ser tghaddi biex tikkonsidra t-tieni liment tal-
konvenut marbut mal-kwistjoni tad-distanza legali, senjatament fejn jghid

li wiehed ma jistax “awtomatikament” jikkonkludi li kull hsara hija rizultat
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li -hsarat fil-fatt saru minhabba li d-distanza ma nzammitx.

19. L-ewwel Qorti ghamlet ampja riferenza ghall-gurisprudenza i
tghallem li d-divjet kontemplat fl-Artikolu 439 huwa wiehed assolut (¢ioe
bla kwalifika); u li dagstant iehor hija assoluta |-prezunzjoni fkaz ta’ hsara,
(Cioe’ li tezisti il-prezenzjoni juris et de jure li kull hsara li ssehh fil-fond

tal-gara hija kawza diretta tax-xoghol li sar bi ksur tal-Artikolu 439).

20. Ghandu jinghad pero’ li kif osservat ben tajjeb il-Prim’ Awla tal-
Qorti Civili fil-kkawza fl-ismijiet Josephine Cutajar v. Mark Vella
(288/15/LM), deciza fl-10 ta’ Novembru, 2017, il-gurisprudenza nostrana
mhix konstanti fuq il-prezunzjoni tad-danni f¢irkostanzi fejn ikun sar

thaffir bi vjolazzjoni tal-Artikolu 439 (enfasi ta’ din il-Qorti):

“Filwaqt li d-decizjonijiet tal-Qrati taghna huma konkordi li d-distanza
minima regolamentari hija wahda assoluta, dak li ma jaqblux fuqu d-
decizjonijiet tal-Qrati taghna huwa dwar x’ghandhom ikunu I-
konsegwenzi meta dan id-divjet ma jigix osservat u ma tinzammx id-
distanza minima prefissa mil-ligi. Illi kwantu ghad-danni sofferti, fil-
gurisprudenza nostrana hemm sentenzi bbazati fuq prezunzjoni
assoluta u inkonfutabbli ta’ danni [uris et de jure u ohrajn li huma
bbazati fuq presunzjoni juris tantum.”

21. Hekk per ezempju fis-sentenza moghtija fis-26 ta’ Settembru,
2007, fil-kawza fl-ismijiet John Cassar et v. Salvu Cassar et
(27/2005/AE) il-Qorti tal-Magistrati (Ghawdex) Gurisdizzjoni Superijuri

rriteniet hekk (enfasi ta’ din il-Qorti):

“3. Fejn gar ma josservax dak li jiddisponi I-Artikolu 439 tal-Kodici Civili
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(Kap. 16), irid jaghmel tajjeb id-danni li jista’ jikkaguna lill-parti I-ohra. 11-
htiega li wiehed izomm ma’ din id-distanza hi proprjament intiza sabiex
tigi evitata milli ssir hsara lill-vicin. Madankollu, fil-fehma ta’ din il-
Qorti dan il-provvediment ma jimponix xi presunzjoni iuris et de
iure fis-sens ta’ responsabbilta’ assoluta cjoe’ li kull hsara li hemm
fil-proprjeta’ tal-gar ghandha tigi attribwita lil min jaghmel thaffir
bi ksur ta’ dak li jipprovdi I-Artikolu 439 tal-Kodici Civili. F’dan ir-
rigward l-iktar li jista’ jwassal dan id-divjet hi presunzjoni juris
tantum. Imbaghad, fejn jirrizulta li saret il-hsara jispetta lil min
ghamel it-thaffir li jiskolpa ruhu mir-responsabbilta’ ghad-danni li
jkun hemm fil-proprjeta’ tal-gar, cjoe’ li I-hsara fil-proprjeta’ tal-gar
ma saritx b’rizultat ta’ thaffir li ghamel in kontravenzjoni tal-
Artikolu 439 tal-Kodici Civili (Kap. 16)........Prezunzjoni assoluta
ghandha tirrizulta minn provvediment tal-ligi, u fil-fehma ta’ din il-Qorti
d-divjet li jimponi I-Artikolu 439 tal-Kodici Civili ma ghandux jigi
nterpretat f'dan is-sens...”

22.  Hekk ukoll fis-sentenza moghtija fil-21 ta’ Gunju, 2012, fil-kawza fl-
ismijiet Simone De Brincat et v. John Baptist Sammut (704/2008/JZM)

il-Prim Awla tal-Qorti Civili rriteniet hekk:

“Din il-Qorti kif presjeduta tghid li I-Art. 439 tal-Kap.16 jimponi divjet
assolut li gar jaghmel kull xorta ta" thaffir fil-fond tieghu f'distanza ta’
ingas minn sitta u sebghin centimetru (76 cm) boghod mill-hajt divizorju
tal-gar. Jekk il-gar jilmenta li Il-inosservanza ta’ din id-distanza
kkagunatlu hsara, allura ghandu jedd ghal risarciment ta” danni mill-gar
li haffer bi ksur tad-divjet. It-termini tad-dritt ghal risarciment mhumiex
insejsa fuq presunzjoni juris et de jure izda fuq presunzjoni_juris
tantum. Ghalhekk dan mhuwiex kaz ta" strict liability. Infatti lanqas il-
ligi stess ma tghid li hekk hu. Fl-istess wagt ghalkemm il-prova tal-
entita’ ta” |-hsara tispetta dejjem lill-gar li jallega li garrab dik il-hsara,
jispetta lill-gar li jkun haffer irid illi jaghmel il-prova li n-nuqgqas ta’
harsien tad-distanza ma kienx ir-raguni tal-hsara lamentata mill-gar.”

23. Dinil-Qorti, kif preseduta, hija tal-istess fehma, cioe" li I-vjolazzjoni
tal-Artikolu 439 ma tnissilx prezunzjoni assoluta fejn jitgies
awtomatikament li I-hsara li ssehn fil-proprjeta’ tal-gar tkun sehhet kagun

tax-xoghol i jkun sar bi ksur ta’ tali artikolu. Ma tirrizulta I-ebda

prezunzjoni juris et de jure mil-ligi f'dan ir-rigward; ghalhekk ghandu
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jitaies li I-prezunzjoni hija biss wahda juris tantum u |i jispetta lill-gar li jkun

haffer bi violazzjoni tal-Artikolu 439 |i jipprova li I-hsarat ma kinux rizultat

dirett tal-violazzjoni.

24. Ghalhekk ghalkemm ghandu ragun il-konvenut appellant jghid i
wiehed ma jistax jikkonkludi li kull hsara li ssehh fil-proprjeta’ tal-gar hija
rizultat awtomatiku ta’ distanza legali li ma nzammitx, (¢ioe™ li ma hemmx
prezunzjoni juris et de jure), mhux korrett meta jghid li jrid jigi pruvat li |-
hsara sehhet rizultat tax-xoghlijiet: dan ged jinghad ghaliex prezunzjoni
juris tantum ma ftfissirx li sta ghall-attur fkawza bhal |i jipprova li I-hsara
saret konsegwenza tax-xoghlijiet ta’ thaffir bi vjolazzjoni tal-Artikolu 439,
izda invece ftfisser li sta ghall-konvenut Ii jipprova li I-hsara ma saritx
konsegwenza tal-fatt li huwa haffer bi vjolazzjoni tal-Artikolu 439. Fil-
fehma ta’ din il-Qorti, ghar-ragunijiet imfissra aktar ‘1 isfel, din il-prova ma

saritx mill-konvenut u ghalhekk I-aggravju sejjer jigi michud.

Nuqgqas ta’ hatra ta’ perit tekniku: setghet I-ewwel Qorti tasal ghal

konkluzjoni gqusta?

(aggravju nru. 2)

25. ll-konvenut appellant jilmenta bil-fatt li I-ewwel Qorti ma nnominatx

perit tekniku sabiex dan ikun jista’ jaghti rapport “indipendentement u
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tajjeb”. L-ewwelnett ghandu jinghad li verament jistona li |I-konvenut
jilmenta b’dan il-fatt meta huwa stess effettivament qatt ma talab li jigi

nominat perit tekniku.

26. Ghalkemm fis-seduta tas-27 ta’ April, 2006, quddiem I-Assistent
Gudizzjarju d-difensur tieghu kien ivverbalizza li kien bi hsiebu
jipprezenta rikors sabiex jitlob li jitgabbad perit tekniku biex jigi stabbilit |-

estent tad-danni ghall-finijiet tal-kompetenza o meno tal-ewwel Qorti:

“Dr Martin Fenech jirrileva illi minhabba [-fatt illi I-valur tad-danni ma
jJeccedix il-Lm5000 qed jeccepixxi n-nuqqas ta’ kompetenza ta’ din il-
gorti kif komposta.

Dr Fenech jitlob li jitqabbad perit tekniku halli jistabbilixxi I-estent tad-
danni biex jara jekk jec¢edux il-valur ta’ Lm5,000 jew le. Huwa sejjer
Jipprezenta r-rikors opportun.”

ma jirrizultax li fil-fatt ipprezenta rikors f'dan ir-rigward. Jigi osservat li
mbaghad fis-seduta tat-8 ta’ Gunju, 2006, Dr. Edward Zammit Lewis, id-
difensur tal-atturi, bi twegiba ghal dak li gie vverbalizzat fis-27 ta’ April,

2006, ivverbalizza hekk:

“....Igib a konjizzjoni ta’ Dr Martin Fenech, tlett sentenzi moghtija mill-
Qrati taghna f dan ir-rigward fejn tidhol il-kompetenza ratione
valoris...... fejn fis-sustanza jikkwotaw I|-Artikolu 747 tal-Kap 12 tal-
ligijiet ta’ Malta u jghidu li meta jkun hemm pretenzjoni bhal dik attri¢i f’
din il-kawza ta’ valur incert jew indeterminat titqies li dejjem taqbez il-
kompetenza tal-qrati ta’ gurisdizzjoni limitata u allur atrid dejjem issir fil-
Qrati Superjuri taghna; it-tieni punt li jistabbilixxu dawn is-sentenzi
huwa li din il-kompetenza ratione valoris ma tiddependix mill-ammont
likwidat wara |-prezentata tac-citazzjoni izda tiddependi mill-premessi u
t-talbiet tal-istess c¢itazzjoni u meta jkollok talbiet bhal dawk ta’ fil-kawza
odjerna fejn ghandek talbiet ghal valur indeterminat in linea ta’ danni,
il-kawza trid dejjem tigi mressqa quddiem il-grati superjuri u
ghaldaqstant ma jaqbilx f’ dan I-istadju ma’ dak li vverbalizza Dr Fenech
illi tista’ tregi xi eccezzjoni ta’ nuqqas ta’ kompetenza ratione valoris
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ghal din il-kawza.”

27. Jidher li I-kwistjoni dwar il-perit tekniku wagfet hemm.

28. Ghalkemm l-ewwel Qorti stess ammettiet li ma kintix mghejjuna
mill-fehma ta’ esperti tekni¢i mahtura minnha li kienu jaghtu stampa
indipendenti u oggettiva tal-hsarat, u li langas ma kienet mghejjuna mill-

fatt Ii I-periti tal-partijiet ma kinux ged jagblu dwar il-kawza u I-entita" tal-

hsarat, gieset li kwalsiasi dubju kellu jmur favur |-atturi u dan ghal zewg

ragunijiet:

(1) minhabba I-ksur tad-distanza regolamentari u I-prezunzjoni juris et

de jure li I-hsara grat tort tal-konvenut;

(i)  minhabba li r-rizultat tal-ispezzjonijiet tal-proprjeta’ tal-atturi gabel

ma nbdew ix-xoghlijiet inheba mill-istess atturi u ghalhekk ma kellhomx |-

opportunita” juru I-fehma taghhom fir-rigward.

29. Fir-rigward tal-prezunzjoni tal-hsarat f'¢irkostanzi fejn il-gar ma
jkunx haffer ‘il barra mid-distanza legali, din il-Qorti diga’ kkonkludiet
(supra) li tapplika I-prezunzjoni juris tantum u mhux dik juris et de jure,

izda jmiss lill-konvenut li jressaq provi li jwaqqghu |-konkluzjoni.

30. Fir-rigward tar-rizultat tal-ispezzjoni li saret fil-fond tal-atturi din il-
Qorti tagbel mal-ewwel Qorti li I-konvenut nagas meta heba I-

kostatazzjonijiet relattivi mill-atturi. Ghalkemm, kif irriteniet I-ewwel Qorti,
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ir-Regolamenti dwar I-Evitar ta’ Hsara lil Proprjeta” ta’ Terzi Persuni® (li

inter alia jobbligaw lill-izviluppatur li jaghmel condition report tal-istat tal-
proprjeta’ tal-gar u jghaddilu kopja tieghu) dahlu fis-sehh snin wara i |-
konvenut zviluppa I|-proprjeta’ tieghu, ghandu jitgies li I-konvenut xorta
wahda kien mistenni li juza I-prudenza u I-buon sens u jghaddi kopja tal-
kostatazzjonijiet tal-perit tieghu lill-atturi, u dan sabiex I-istess atturi kien
ikollhom l-opportunita® li jwiegbu ghalihom u b’hekk jigu skansati
kwistjonijiet bla bzonn. Ghalkemm jirrizulta li gabel ma I-konvenut beda
x-xoghlijiet tieghu, il-post tal-atturi kellu xi hsarat bhala rizultat ta’ nuggas
ta’ manutenzjoni, ir-rapport tal-perit tal-konvenuti dwar x’kien osserva fil-
post tal-atturi fl-a¢cess li kien inzamm fil-post fil-11 ta’ Jannar, 2003, gie
pprezentat fis-seduta tal-14 ta’ Marzu, 2007, u kien iddatat 11 ta’
Novembru, 2005 (¢ioe” ma sarx fiz-zmien tal-ispezzjoni, izda gimgha
wara |-31 ta’ Ottubru, 2005, meta I-konvenut gie notifikat bil-kawza li

ntavolaw l-atturi kontra tieghu).

31. Jizdied jinghad li jekk kien gie osservat nuqqas ta’ manutenzjoni fil-
fond tal-atturi allura iktar u iktar kien id-dmir tal-konvenuti, il-kuntrattur, u
I-perit inkarigat mill-progett li jizgura li ma jsirx thaffir bi ksur tal-Artikolu
439. Dan apparti I-fatt li I-ewwel Qorti hadet konsiderazzjoni tal-istat tal-

fond gabel ma llikwidat id-danni, kif ser jintwera fil-kunsiderazzjonijiet li

gejjin.

6 (A.L. 72 tal-2013, L.S. 513.02)
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lI-kwantum tad-danni likwidati — esagerat jew le?

(aggravju nru. 1)
32. ll-konvenut appellant jilmenta li ¢-Cifra ta’ €15,497 (VAT inkluz) li
llikwidat I-qorti hija esagerata in relazzjoni mad-danni. Jilmenta li l-ewwel
Qorti bbazat ruhha fuq I-istima tal-perit tal-atturi u li “ftit li xejn” tat kaz tal-
istima tal-perit tieghu, “meta |-perit tal-intimat kien aktar indipendenti ghax
kien il-perit tad-ditta assikurattiva li ghalhekk tkun aktar indipendenti’.
Iktar ‘I isfel fir-rikors tal-appell tieghu (fl-aggravju nru. 4) jerga jilmenta li

l-ewwel Qorti gaghdet fuq l-istima tal-perit tal-atturi “kwazi in toto”.

33. Fl-ewwel lok jigi pprecizat li I-istima li allegatament “ftit i xejn” tat
kaz taghha I-ewwel Qorti kienet tal-perit Anthony Stivala, li fil-fatt kien il-
perit tal-konvenut u mhux il-perit tal-assikuratric¢i tal-konvenut. Fit-tieni
lok, ma hu minnu xejn li I-ewwel Qorti “ftit li xejn” tat kaz I-istima tieghu.
Hija wara li spjegat fid-dettall I-istima tal-perit tal-atturi, spjegat fdagstant
iehor dettall I-istima tal-perit tal-konvenut, u mbaghad wara li ezaminat iz-
zewq stimi, waslet ghall-konkluzjoni taghha. Ghandu jinghad ukoll [i I-
fehma tal-perit tal-konvenut hija kkondizzjonata mill-fehma Zbaljata
tieghu li I-oneru tal-prova gieghed fuq I-attur u li d-dubju jmur kontrih,
ghalhekk ghamlet sew |-ewwel Qorti li tatha angas piz milli tat lill-perit tal-

attur.

34. Ghal intendiment ahjar ta’ dan kollu din il-Qorti ged tinkludi s-
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segwenti tabella (kif wiehed jista’ jara I-ewwel Qorti rriduciet -ammont

likwidat mill-perit tal-attur b’ 28%):

Stima tad-danni | Stima tad- | Ammonti li waslet
skont John Attard, il- | danni skont | ghalihom tal-
perit tal-atturi®* Anthony ewwel Qorti
Stivala, il-
perit _tal-
konvenut®?
Intrata €303 €303 - 63
kaxxa tat- | €2993 interni €1164  in | €2993 ¢4
tarag €1048 zebgha hajt | total €262 65
divizorju €3232 66
€4310 Kisi hajt minn
barra
Salott €443 €443 €303°/
first floor | €4857 xoghol | €350 in | €2428.5 %8
struttural total €885
€885 mili  xquq,
zebgha hitan
second €104859 €3507° €1048
floor
Barra €582 tiswija bankina | €466 in | €350
u xoghol iehor total
€105 tiswija screed
washroom
nefgiet €1631 drittijiet €1631
ohra professjonal
€3076

61 Datat 18 ta’ Ottubru, 2006, fol 177 et seq,
62 Datat 21 ta’ Mejju, 2007, fol 283 et seq
& Jidher li I-ewwel Qorti insiet tqis I-istima dwar I-intrata (li z-zewg periti gablu li hija fl-lammont ta’ €303)
5 Hawnhekk |-ewwel Qorti gieset li tali hsarat interni sehhew kawza tax-xoghlijiet
% Hawnhekk I-ewwel Qorti naggset 75% mill-ammont ta’ €1048 minhabba I-betterment li jsemmi |-perit tal-konvenuti
% Peress li rrizulta li I-umdita’ taht il-kaxxa tat-tarag giet aggravata sew bil-kxif tal-hajt divizorju I-ewwel Qorti akkordat
¥, tal-hsara likwidata mill-perit tal-atturi (Cioe™ % ta’ €4310)
57 L-ewwel Qorti bi zball jidher li Ziedet €303 flok €443 (fil-fatt galet li hemm qbil bejn il-periti li x-xoghol li jmissu sar fug
is-salott huwa stmat fl-ammont ta’ €303)
% Hawnhekk I-ewwel Qorti gasmet il-hsara nofs bin-nofs tenut kont tal-fatt li minn naha wahda kien hemm nuqqgas ta’
manutenzjoni fid-dar tal-atturi, u min-naha Il-ofra I-konvenuti hallew il-genb mikxuf ghal 3 snin
& Il-perit tal-attur spjega kif wasal ghal dan |I-ammont ta’ €1048 hekk (fol 178):
“Cracks need to be cleaned and repaired.
Pointing (sic) of joints in masonry wall and painting.
Beams have to be cleaned from rust, treated with antirust and painted (see report dated 18" August 2005).
All finishing works on the external walls of the stairwell need to be redone and properly sealed.”
0 ||-perit tal-konvenut, li wasal ghall-ammont ta’ €350 ikkummenta hekk (fol 285):
“The wall cracks in the upper courses of the stairwell walls have been caused by rusting RSJ’s over a number
of years and not over a period of two to three years”.
" Hawnhekk I-ewwel Qorti naggset €233 mis-somma ta’ €583 (indikata €582) u waslet ghal €350
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TOTAL | €18.205 (esk.VAT) |€12062 |€13.132.5
€15,497(inkVAT)

35. ll-konvenut appellant fl-appell tieghu ma ghamel I-ebda riferenza
specifika ghall-items fuq indikati u langas ma ta xi ragunijiet specifici
ghaliex ma jagbilx mal-mod kif I-ewwel Qorti llikwidat id-danni relattivi
ghal kull wahda mill-items. In oltre ma ressaq |-ebda argument i jista’
jwassal lil din il-Qorti biex tikkonkludi li I-ewwel Qorti ezercitat id-

diskrezzjoni li ghandha b’mod zbaljat.

36. Dinil-Qorti tosserva li fejn I-ewwel Qorti ma kellhiex dubiju li I-atturi
kkontribwew ghall-hsarat minhabba nuqgas ta’ manutenzjoni hija
rriduciet l-istima tal-perit tal-atturi; tosserva wkoll li fejn ma kellhiex dubju
li I-post tal-atturi kien ser jiehu vantagg (betterment) minhabba li kien fi
bzonn ta’ redecoration gabel ma saru x-xoghlijiet hija ukoll irriduciet |-
istima tal-perit tal-atturi. L-ewwel Qorti anke osservat li “ll-probabilita’
ghalhekk hi li saret hafna hsara tul is-snin bil-penetrazzjoni tal-ilma, kif
hija I-fehma tal-perit tal-imharrek.” Dan juri li I-qorti hadet gies ta’ dak i

gal il-perit tal-konvenut fejn dehrilha li kien applikabbli.

37. Jirrizulta li I-ewwel Qorti insiet izzid l-istima ta’ €303 relatata mal-

intrata (li I-periti taz-zewg patrtijiet gablu fugha), filwaqt li fir-rigward tal-

"2 ||-perit spjega li ghalkemm it-total jammonta ghal €3076, €2493 minnhom jirrapprezentaw redecoration works; gal li
tenut kont tal-fatt li I-post kien diga fi bzonn ta’ redecoration, kellu jitnaggas 75% minn dan l-ammont ta’ €2493 (¢ioe®
€1870) minhabba betterment, u ghalhekk tali ammont ghandu jitnaggas mill-ammont ta’ €3076.
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istima ta’ €443 relatata mas-salott, (fejn hawn ukoll il-periti taz-zewg

partijiet gablu fugha) bi zvista nizzlet €303.

38. Jigi osservat ukoll li I-perit tal-konvenuti ma kkunsidrax l-ispejjez
professjonali li I-atturi kellhom ihallsu lill-perit taghhom. Dawn ovvjament

kellu jittiehed kont taghhom, kif fil-fatt ghamlet I-ewwel Qorti.

39. Kwantu ghall-bankina (mertu tal-aggravju nru. 5) |-ewwel Qorti
fil-fatt irriteniet li I-atturi m’ghandhomx jigu kumpensati ghall-hsara fil-
bankina billi din saret mill-Kunsill Lokali. F’dan ir-rigward |-ewwel Qorti,
tenut kont tal-fatt li I-hsara tal-bankina ma dietx kwantifikata
separatament naqqgset arbitrio boni viri €233 mill- €583, u allura I-
konvenut mhux gieghed jigi kkundannat jaghmel tajjeb ghaliha. Ghalhekk
ghax-xoghlijiet ta’ barra llikwidat is-somma ta’ €350 (insiet pero’ tillikwida
ammont fir-rigward tat-tiswijiet marbutin mal-iscreed tal-kamra tal-hasil, li

[-perit tal-atturi llikwida fl-ammont ta’ €105).

40. Jirrizulta ghalhekk li I-ewwel Qorti ghalhekk qieset I-items indikati
fit-tabella supra u tat ir-ragunijiet taghha ghaliex illikwidat I-ammonti kif
illikwidathom. Ghalkemm — forsi bi zvista - ma tatx raguni ghaliex fir-
rigward tas-second floor addottat I-istima tal-perit tal-atturi €1048 u mhux
tal-perit tal-konvenut (€350), din il-Qorti jidhrilha li ghamlet sew li qaghdet

fuq l-istima tal-perit tal-atturi. Dan ged jinghad ghaliex minkejja li I-atturi
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stess ammettew li kien hemm nuqqgas ta’ manutenzjoni li nec¢essarjament
ikkaguna penetrazzjoni tal-ilma, in-negligenza da parti tal-konvenut f'dan
ir-rigward, fejn matul il-kors tax-xoghlijiet halla partijiet esposti u mhux
miksija ghal zmien twil kienet inazzjoni ferm deplorabbli (li tizboq sew |-
inazzjoni tal-atturi ghal dak li jirrigwarda manutenzjoni) u li ¢ertament

kienet il-kagun principali tal-hsara kkonstatata f'dan il-livell.

DECIDE

41. Ghal dawn il-motivi din il-Qorti gieghda tichad |-appell tal-konvenut

u tikkonferma s-sentenza appellata, bl-ispejjez kontra |-istess konvenut.

Mark Chetcuti Giannino Caruana Demajo  Anthony Ellul
Prim Imhallef Imhallef Imhallef

Deputat Registratur
da

35



