Appell Inferjuri Numru 29/2021 LM

MALTA

QORTI TAL-APPELL

(Kompetemza Inferjuri)

ONOR. IMHALLEF
LAWRENCE MINTOFF

Seduta tas-27 ta’ Ottubru, 2021
Appell Inferjuri Numru 29/2021 LM

Avantgarde Projects Limited (C 37657)
(‘l-appellanta’)

vs.

Inspirations Limited (C 41431)
(‘l-appellata’)
ll-Qorti,

Preliminari

1. Dan huwa appell maghmul mis-soc¢jeta rikorrenti Avantgarde Projects
Limited (C 37657) [hawnhekk ‘is-socjeta appellanta’], minn decizjoni tat-
Tribunal tal-Arbitragg fic-Centru dwar |-Arbitragg ta’ Malta [minn issa’l quddiem
‘it-Tribunal’], tas-7 ta’ Ottubru, 2019, [minn issa ‘| quddiem °‘id-decizjoni
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appellata’), li permezz taghha t-Tribunal laga’ l-ecc¢ezzjoni tal-preskrizzjoni
bbazata fuq I-artikolu 2149(a) tal-Kodic¢i Civili, imressga mis-soé¢jeta intimata
Inspirations Limited (C 41431) [minn issa 'l quddiem ‘is-socjeta appellanta’] fir-
risposta taghha, u konsegwentement c¢ahad it-talbiet kollha tas-socjeta

rikorrenti, bl-ispejjez kontra taghha.

Fatti

2. Permezz tal-Awviz tal-Arbitragg taghha, is-socjeta rikorrenti spjegat li hija
kienet inghatat kuntratt ta’ appalt ghal xoghol ta’ madum fuq hitan u pavimenti
f'showroom, li kienet ser tkun gestita mis-soc¢jeta intimata fl-Imriehel, liema
xoghlijiet gew esegwiti minnha skont it-termini tal-kuntratt, u
sussegwentement anki sar minnha xi xoghol ta’ modifika ta’ dan |-istess xoghol,
kif mitlub mill-intimata. Qalet li I-intimata nagset milli taghti access ghas-sit jew
ghal parti minnu sabiex ikunu jistghu jsiru x-xoghlijiet skont it-termini tal-
kuntratt, u minkejja dan s-socjeta intimata naqgqset |-penali ghad-dewmien,
minkejja li r-rikorrenti nghatat access ghas-sit aktar tard milli kien miftiehem,
bil-konsegwenza |i kien hemm dewmien biex tlesta x-xoghol. Is-soc¢jeta
rikorrenti galet li s-so¢jeta intimata nagset li thallas ghax-xoghol addizzjonali, u
ghall-modifiki u l-varjazzjonijiet ordnati mis-so¢jeta intimata u li saru mis-
socjeta rikorrenti, kif ukoll nagsu milli jhallsu ghax-xoghol li gie ¢certifikat mill-
perit. Is-socjeta rikorrenti galet li ghal dawn ir-ragunijiet kollha hija kellha

tinkorri spejjez u danni addizzjonali.
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Mertu

3. Permezz tal-Awviz tal-Arbitragg taghha, is-socjeta rikorrenti spjegat li hija
gieghda tippretendihlas fl-ammont ta’ €373,429.46, liema ammont ma jinkludix
il-VAT, bl-imghaxijiet dovuti fug dan l-ammont sal-11 ta’ Dicembru, 2015, u
talbet lit-Tribunal jikkundanna lis-socjeta intimata thallasha dan l-ammont,
flimkien mat-Taxxa fuq il-Valur Mizjud dovuta, u bl-ispejjez u bl-imghaxijiet

legali kollha dovuti.

4. Is-socjeta intimata wiegbet |i [-ammont mitlub mir-rikorrenti huwa
preskritt bit-trapass ta’ sentejn ai termini tal-artikolu 2149(b) tal-Kodié¢i Civili, kif
ukoll li t-talbiet tar-rikorrenti huma infondati fil-fatt u fid-dritt u ghalhekk I-ebda
ammont mhuwa dovut minnha. In vista tal-eccezzjoni ta’ preskrizzjoni sollevata
mis-socjeta intimata, it-Tribunal intalab jaghti lodo dwar din |-eccezzjoni biss.
Permezz ta’ rikors tat-18 ta’ Ottubru, 2016, is-socjeta rikorrenti talbet li ssir
korrezzjoni ghall-ec¢ezzjoni ta’ preskrizzjoni sollevata minnha, billi spjegat li hija
gieghda taghmel riferiment ghall-preskrizzjoni ai termini tal-artikolu 2149 (a)

tal-Kodici Civili.

5. Mill-provi prodotti mill-partijiet jirrizulta li I-kuntratt ta’ appalt gie ffirmat
bejn il-partijiet fit-13 ta’ April, 2009, u x-xoghol fuq is-sit kien beda fl-istess
xahar. I¢-Certifikat ta’ tlestija tax-xoghlijiet inhareg u gie ffirmat mill-Perit Paul
Borg fil-15 ta’ Marzu, 2010, u fit-13 ta’ Mejju, 2010 is-socjeta rikorrenti ressget
talba finali ghall-hlas fllammont ta’ €480,531.67. I¢-certifikat finali ta’ tlestija
tax-xoghlijiet inhareg minn DeMicoli & Associates fit-18 ta’ Gunju, 2010, fejn gie

ccertifikat li l-valur tax-xoghol kien ilahhag l-ammont ta’ €439,230.38, li
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minnhom kellhu jitnaqqas I-ammont ta’ €67,950 bhala penali ghad-dewmien,
flimkien mal-ammont ulterjuri ta’ €21,961.52. Fis-6 ta’ Lulju, 2010, is-socjeta
rikorrenti ressget |-oggezzjonijiet taghha ghac-certifikat finali pprezentat minn
DeMicoli & Associates, u fl-4 ta’ Ottubru, 2010 DeMicoli & Associates hargu
certifikat finali li kien jikkonferma ¢-certifikat precedenti taghhom tat-18 ta’
Gunju, 2010. Fid-19 ta’ Ottubru, 2010, is-so¢jeta rikorrenti istitwiet proceduri
arbitrali kontra l-intimati ghall-hlas tal-ammont ta’ €83,777.87. ll-lodo finali
f’"dawn il-proceduri ta’ arbitragg inghata fit-18 ta’ Settembru, 2014, fejn gie
deciz li ma kellhiex tigi applikata I-penali ghad-dewmien fl-ammont ta’ €35,550,
filwagt li gew michuda t-talbiet |-ohra tas-socjeta rikorrenti. Iz-zewg partijiet
appellaw minn dan il-lodo quddiem il-Qorti tal-Appell, imma dawn I-appelli
sussegwentement gew irtirati. Il-proceduri prezenti gew istitwiti mis-socjeta
rikorrenti fl-10 ta’ Dicembru, 2015 fir-rigward ta’ talbiet ohra li johorgu mill-
istess kuntratt ta’ appalt, izda li ma kinux jiffurmaw parti mill-ewwel proceduri

arbitrali li kien hemm bejn il-partijiet.

6. Is-socjeta intimata eccepiet |li ¢-Certifikat ta’ tlestija jistabbilixxi li x-
xoghlijiet tlestew fil-15 ta’ Marzu, 2010, u minn dak il-mument ’il quddiem is-
socjeta rikorrenti kienet f'pozizzjoni li tressaq it-talbiet taghha ghall-hlas.
Spjegat li apparti minn hekk, il-kuntratt ta’ appalt kien jistipula li [-kuntrattur
kellu jipprezenta kontijiet ta’ kull xahar, u dawn il-kontijiet kellhom ikunu
ccertifikati mill-perit tal-progett. Qalet li hekk kif jitlestew ix-xoghlijiet, il-perit
kellu johrog taking over certificate, u l-kuntrattur kellu I-obbligu li jissottometti
statement of completion fi zmien 84 gurnata, li fiha jelenka I-valur finali tax-

xoghol kollu li sar skont il-kuntratt, sal-gurnata li fiha nhareg it-Taking Over
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Certificate, il-valuri l-ohra li I-kuntrattur jemmen li jistghu jkunu dovuti lilu, u
stima ta’ xi ammonti ohra li I-kuntrattur jikkonsidra li jistghu jkunu dovuti lilu ai
termini tal-kuntratt. Is-soc¢jeta intimata spjegat |i ghalhekk kienet
responsabbilita tal-kuntrattur li jara li kull talba ghall-hlasijiet dovuta lilu, issir fi
zmien 84 gurnata. Qalet ukoll li I-perijodu preskrittiv beda jiddekorri dakinhar i
tlestew ix-xoghlijiet, jigifieri fil-15 ta’ Marzu, 2010, u anki li kieku wiehed kellu
jzid 84 gurnata minn din id-data, dan iwassal ghad-data tas-7 ta’ Gunju, 2010, u
ghalhekk it-talbiet tar-rikorrenti xorta wahda gew preskritti fis-7 ta’ Guniju,
2012. Qalet li minkejja dan, il-proceduri arbitrali prezenti nbdew fl-10 ta’
Dicembru, 2015.

7. Christopher Grech, in rapprezentanza tas-socjeta intimata, fl-affidavit
tieghu xehed li huwa kien involut direttament bhala project manager fil-progett
tal-bini ta’ ‘The Atrium’, gewwa |-Imriehel, liema progett sar mill-kumpannija
Inspirations Limited, li llum topera dan I-istess stabbiliment. Qal li Inspirations
Limited tat kuntratt ta’ appalt lil Avantgarde Projects Limited fit-13 ta’ April,
2009, liema kuntratt kien intitolat ‘Wall and Floor Tiling Works and Marble for
a New Showroom at Mriehel’ u li |-periti tal-progett kienu DeMicoli &
Associates, filwaqt li I-Periti Paul Borg u William Soler kienu inkarigati mis-
sorveljanza tal-progett. Qal li I-Perit Paul Borg hareg practical completion
certificate fil-15 ta’ Marzu, 2010 relattiv ghax-xoghlijiet kollha mwettga minn
Avantgarde Projects Limited, u fit-13 ta’ Mejju, 2010, Avantgarde Projects
Limited ipprezentat lil DeMicoli & Associates il-final claim taghha ghall-ammont
ta’ €480,531.67. Zied jghid li fit-18 ta’ Gunju, 2010, DeMicoli & Associates hargu

final certificate bil-kummenti taghhom dwar il-c/laim tas-socjeta rikorrenti, fejn

Qrati tal-Gustizzja
Pagna 5 minn 37



Appell Inferjuri Numru 29/2021 LM

iccertifikaw il-valur tal-progett ghall-ammont globali ta’ €439,230.38, u li minn
dan l-ammont kellhom jitnaqgsu I|-penali ghad-dewmien stabbilita minn
DeMicoli & Associates, fl-ammont ta’ €67,950 u retention fee ta’ €21,961.52. Ix-
xhud zied jghid li fis-6 ta’ Lulju, 2010, is-soc¢jeta rikorrenti pprezentat I-
oggezzjoni taghha ghall-final certificate mahrug mill-istess periti, filwaqt li fl-4
ta’ Ottubru, 2010, DeMicoli & Associates hargu dikjarazzjoni fejn ikkonfermaw
il-final certificate mahrug minnhom precedentement. Ix-xhud qal li fid-19 ta’
Ottubru, 2010, is-socjeta rikorrenti pprezentat arbitragg kontra s-socjeta
intimata ghall-hlas ta’ €83,772.87, rapprezentanti €35,550 bhala kontestazzjoni
tal-penali ghad-dewmien, u kontestazzjoni tal-kejl tal-periti u tar-rati applikabbli
ghall-ammont rimanenti ta’ €48,222.87. Ix-xhud spjega li t-Tribunal ta I-lodo
tieghu fit-18 ta’ Settembru, 2014, fejn iddecieda li ma kellhiex tigi mnaqqgsa I-
penali fllammont ta’ €35,550, izda ¢cahad it-talbiet |-ohra tas-socjeta rikorrenti.

Kompla jghid li minn dan il-lodo appellaw iz-zewg partijiet.

8. Ix-xhud Christopher Grech kompla jispjega li fl-10 ta’ Dicembru, 2015, is-
socjeta rikorrenti pprezentat il-proceduri odjerni, li permezz taghhom qieghda
titlob l-ammont globali ta’ €373,429.46, ghalkemm zied jghid li s-socjeta
intimata qieghda tichad li dan l-ammont huwa dovut. Kompla jghid li dawn il-
proceduri arbitrali nbdew ftit anqas minn sitt snin wara |i nhareg il-practical
completion certificate tal-15 ta’ Marzu, 2010. Qal li s-soc¢jeta rikorrenti kienet
ipprezentat kawza quddiem il-Prim’Awla tal-Qorti Civili kontra s-so¢jeta
intimata ghall-hlas ta’ €77,410.47, rapprezentanti bilan¢ minn ammonti
certifikati mill-periti, liema kawza giet deciza b’sentenza tal-31 ta’ Ottubru,

2011, fejnil-Qorti cahdet it-talba tar-rikorrenti ghaliex kienet tapplika I-klawsola
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arbitrali. Ix-xhud qal li wara |i ghaddew kwazi sentejn ohra, fit-18 ta’ Gunju,
2013, waqt l-ahhar seduta tal-arbitragg, is-socjeta rikorrenti bdiet issemmi i
riedet izzid claim, liema claim kienet dik li tifforma |-mertu tal-proceduri odjerni,
kif ukoll claim addizzjonali li sa dak iz-zmien ma kien hemm I-ebda dettalji
dwarha. Qal |li meta s-socjeta rikorrenti ddecidiet li tressaq din il-claim
addizzjonali, kienu diga ghaddew aktar minn tliet snin mill-hrug tal-completion
certificate. Qal li wara li saru xi diskussjonijiet, gie deciz li jithallas I-ammont i
gie ccertifikat mill-periti, u li kien jifforma I-mertu tal-imsemmija proceduri
arbitrali, izda ma gietx accettata |-claim addizzjonali, u lanqas li I-claim
addizzjonali kellha tizdied mal-proceduri arbitrali pendenti, ghaliex is-socjeta
intimati dehrilha li ma kienx jaghmel sens li t-Tribunal jintalab jiddeciedi dwar
mertu li ma kienx sema’ provi dwaru. Ix-xhud kompla jghid li I-intimata kienet
talbet dettalji dwar lI-imsemmija ammonti pretizi mir-rikorrenti sabiex tara jekk
kinitx ser taccetta |-c/laim addizzjonali jew le, izda mhuwiex minnu li dawn id-
dettalji ntalbu sabiex jigi deciz min-naha tas-socjeta intimata jekk din kinitx ser
thallas l-ammonti relattivi, ghaliex hija min-naha taghha dejjem ghamlitha cara
li dawn l-ammonti kienu kkontestati. Ix-xhud kompla jghid li fil-15 ta’ April, 2014
kien sar il-hlas ta’ €101,496.44 ghas-saldu tal-ammonti certifikati, bl-imghax
relattiv, li kienu jiffurmaw il-mertu tal-kawza quddiem il-Prim’Awla tal-Qorti
Civili, u dan il-hlas sar minghajr pregudizzju ghall-kwistjonijiet li kien ghad hemm
pendenti bejn il-partijiet dwar ammonti mhux certifikati, final retention amount
u penali ghad-dewmien, li kienu qeghdin jigu kkontestati mis-soc¢jeta intimata.
Ix-xhud gal li DeMicoli & Associates ma ¢céertifikawx ir-rilaxx tar-retention finali
fllammont ta’ €21,961.52, ghaliex ghad hemm numru ta’ difetti li ghad iridu

jitrangaw minn Avantgarde Projects Limited, u huwa ghalhekk li d-Defects
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Liability Certificate ghadu ma harigx. Is-socjeta intimata spjegat li s-socjeta
rikorrenti qatt ma gabet xi forma ta’ prova li |-perijodu preskrittiv invokat
minnha gie interrott, bil-mezzi gudizzjarji li din kellha ghad-dispozizzjoni taghha

skont il-ligi.

9. Is-socjeta rikorrenti wiegbet li |-eccezzjoni ta’ preskrizzjoni ma kellhiex
titgajjem f’dan I-istadju, ghaliex I-artikolu 2149(a) tal-Kodici Civili ma japplikax
ghat-talba partikolari tas-socjeta rikorrenti, u fi kwalunkwe kaz il-perijodu
preskrittiv gie sospiz, u I-perijodu preskrittiv relattiv ghadu ma bediex jiddekorri
minhabba klawsoli partikolari fil-kuntratt ta’ appalt iffirmat mill-partijiet. In
sostenn ta’ din il-pozizzjoni taghha, is-socjeta rikorrenti ghamlet riferiment
ghall-procedura li kellha tigi segwita skont il-kuntratt ta’ appalt qabel jinbdew
proceduri legali minn xi wiehed mill-partijiet, u b’mod partikolari ghall-
procedura stipulata fl-artikolu 67.1 tal-kuntratt ta’ appalt. Is-soc¢jeta rikorrenti
spjegat li |-perit responsabbli mill-progett kellu jkun I-ewwel persuna li jipprova
jirrisolvi t-tilwim bejn il-partijiet ai termini tal-kuntratt ta’ appalt, u fi kwalunkwe
kaz il-perit inkarigat mill-progett kellu terminu ta’ 84 gurnata biex jiddetermina
t-tilwima. F'kaz li t-tilwima tibga’ mhix rizolta, il-partijiet kellhom jersqu ghal
proceduri ta’ medjazzjoni, segwiti minn proceduri ta’ arbitragg fin-nuqgas ta’
ftehim bejn il-partijiet. Is-socjeta rikorrenti spjegat li f'dan il-kuntest, il-perijodu
preskrittiv ma setax jibda jiddekorri mill-gurnata li fiha tlestew ix-xoghlijiet,
ghaliex sa dakinhar hija ma setghetx tibda proceduri legali kontra s-socjeta
intimata qabel tezawrixxi r-rimedji kollha disponibbli ghaliha. Is-soc¢jeta
rikorrenti qalet li kull procedura ohra mibdija minnha kienet tkun intempestiva.

Is-socjeta rikorrenti insistiet li I-kwistjoni odjerna hija dwar kont mahrug u
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approvat mill-perit, li kien ikkontestat minnha, u b’hekk il-perit kellu perijodu
ta’ 84 gurnata sabiex jaghti d-decizjoni finali tieghu, u kien biss wara din id-
decizjoni li hija setghet tezercita d-drittijiet taghha li tibda xi forma ta’
proceduri. Is-socjeta rikorrenti galet li sal-lum, il-perit ghadu ma ta |-ebda
decizjoni dwar l-oggezzjoni mgajma minnha, u ghalhekk il-perijodu preskrittiv
ghadu ma bediex jiddekorri. Qalet ukoll li d-Defects Liability Certificate® baqga’
ma nharigx mill-perit ai termini tal-artikolu 62.1 tal-kuntratt ta’ appalt. Is-
socjeta rikorrenti galet |li huwa ghalhekk li f'dan il-kaz il-perijodu preskrittiv
ghadu ma bediex jiddekorri. Qalet li waqt li kienu ghaddejjin il-proceduri
arbitrali I-ohra bejn il-partijiet, ix-xoghlijiet mibdija minnha bagghu ghaddejjin
u gew ezegwiti, sakemm tlestew. Qalet ukoll li waqt li kienu ghaddejjin il-
proceduri arbitrali |I-ohra, kien hemm qgbil b’mod verbali mal-Perit Godwin
Abela, |-Arbitru fil-proceduri arbitrali originali li saru bejn il-partijiet, li fid-
decizjoni tieghu huwa kellu jiehu konjizzjoni ta’ kull hlas iehor dovut mill-
gurnata li fiha nbdew I-ewwel proceduri arbitrali bejn il-partijiet, anki jekk dawk
il-proceduri ma kinux jinkludu t-talbiet li jiffurmaw il-mertu tal-proceduri
arbitrali prezenti. Is-soc¢jeta rikorrenti qalet li fil-fatt hija ressqet provi permezz
ta’ Joseph Vella u evidenza dokumentarja fil-forma ta’ skambju ta’
korrispondenza u emails bejn |-auvkati difensuri tal-partijiet, fejn giet diskussa

I-possibilita li I-proceduri arbitrali originali bejn il-partijiet jigu estizi sabiex

1 “The Contract shall not be considered as completed until a Defects Liability Certificate shall have been signed by the Architect

and delivered to the Employer, with a copy to the Contractor, stating the date on which the Contractor shall have completed
his obligations to execute and complete the Works and remedy any defects therein to the Architect’s satisfaction. The Defects
Liability Certificate shall be given by the Architect within twenty eight days after the expiration of the Defects Liability period
or, if different defects liability periods shall become applicable to different Sections or parts of the Permanent Works, the
expiration of the latest such period, or as soon thereafter as any works instructed, pursuant to Clauses 49 and 50, have been
completed to the satisfaction of the Architect. Provided that the issue of the Defects Liability Certificate shall not be a condition
precedent to payment to the Contractor of the second portion of the retention Money in accordance with the conditions set
out in Sub-Clause 60.3.”
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jinkludu talbiet addizzjonali, izda jirrizulta li ma ntlahaq I-ebda ftehim formali
bejn il-partijiet, u I-proceduri arbitrali originali xorta wahda gew fi tmiemhom

fit-18 ta’ Settembru, 2014.

10. Ix-xhud Joseph Vella, in rapprezentanza tas-socjeta rikorrenti, fl-affidavit
tieghu spjega li meta f'Dicembru tal-2010 skada z-zmien stipulat fil-kuntratt
ghall-hrug tad-Defects Liability Certificate, huwa ghamel talba formali sabiex
dan ic-certifikat jigi rilaxxjat. Qal li I-Perit Paul Borg dak iz-zmien kien infurmah
li huwa ma setax johrog tali certifikat, ghax fil-fehma tax-xhud kienu minghaijr
bazi. Qal li ¢-certifikat kien ghadu ma harigx sa dakinhar?, u ghalhekk ai termini

tal-artikolu 62.2 tal-kuntratt?, il-kuntratt bejn il-partijiet ghadu ma nghalagx.

11. Kien ghalhekk li I-pozizzjoni tas-socjeta rikorrenti bagghet konsistenti, fis-
sens li kull perijodu preskrittiv gie sospiz abbazi ta’ dan il-ftehim milhug bejn il-
partijiet, waqt I-ewwel proceduri arbitrali li kien hemm bejniethom. Is-socjeta
rikorrenti ecepiet ukoll li sar hlas da parti tas-soc¢jeta intimata tal-ammont ta’
€101,496.44, liema ammont ma kien hemm l-ebda kwistjoni dwaru bejn il-
partijiet. Is-socjeta rikorrenti harget ircevuta wara li rceviet dan I-ammont, fejn
intqal li dan il-hlas ma kienx gieghed jitgies li jinkludi ammonti pretizi minnha
mhux ivverifikati, ammonti finali li jistghu jkunu dovuti, u ammonti mnaqqgsa
mill-ammonti verifikati bhala danni ghad-dewmien fl-ammont ta’ €67,950,

liema ammonti ghad hemm kwistjoni dwarhom bejn il-partijiet f'dawn il-

2 Din ix-xhieda nghatat f'Dicembru tal-2016.

3 Art. 62.2 “Notwithstanding the issue of the Defects Liability Certificate the Contractor and the Employer shall remain liable
for the fulfilment of any obligation incurred under the provisions of the Contract prior to the issue of the Defects Liability
Certificate which remains unperformed at the time such Defects Liability Certificate is issued and, for the purposes of
determining the nature and extent of any such obligation, the Contract shall be deemed to remain in force between the parties
to the Contract.”
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proceduri. Is-socjeta rikorrenti galet li hija kienet qieghda taccetta I-hlas
minghajr pregudizzju ghall-pozizzjoni taghha li dawn l[-ammonti ghadhom

dovuti u ghall-eccezzjoni tal-intimata li dawn l-ammonti mhumiex dovuti.

12. ll-Perit Godwin Abela xehed |i sakemm huwa kien qieghed jittratta |-
proceduri tal-arbitragg, kien intgal quddiemu li kien hemm xi parti mill-claim
jew xi ammonti addizzjonali, li kellhom jizdiedu mat-talbiet originali. Ix-xhud gal
li meta saret din il-proposta, kien hemm min issuggerixxa li ma jistghux isiru
zidiet mal-claim originali, ghalkemm huwa min-naha tieghu kien stenna ghal xi
zmien qabel ipproceda bl-ghoti tal-award tieghu sabiex ikun ¢ert li I-partijiet
ressqu t-talbiet taghhom kollha. Ix-xhud gal li huwa bl-ebda mod ma talab lil

Joseph Vella jogghod lura milli jipprezenta t-talbiet addizzjonali.

Id-Decizjoni Appellata

13. Permezz tal-lodo moghti fis-7 ta’ Ottubru, 2019, it-Tribunal iddecieda I-
vertenza odjerna billi laga’ I-eccezzjoni ta’ preskrizzjoni tas-socjeta intimata, u
konsegwentement ¢ahad it-talbiet kollha tas-socjeta rikorrenti, u dan wara li

ghamel is-segwenti konsiderazzjonijiet:

“Having considered the evidence and the legal submissions of the parties, the
Arbitration Tribunal is now in a position to make the following determination.

There can be no doubt that on a factual basis, the works which were the subject of
the contract of works were completed on the 15th March, 2010. The first set of
arbitration proceedings were commenced on the 19th October, 2010 but the claims
which form the subject matter of the present arbitration proceedings were formally
commenced on the 10th December, 2015. The two sets of arbitration proceedings
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involved separate and distinct claims and hence it cannot be held that the first set of
arbitration proceedings interrupted the prescriptive period in respect of the claims
which form the merits of the current proceedings.

No evidence of interruption of the applicable two year prescriptive period
contemplated in article 2149(a) of the Civil Code has been forthcoming. Claimant does
argue, however, that the prescriptive period has been suspended on account of the
fact that the supervising architect failed to fulfil his obligations in the sense that he
has failed to issue a final determination within the eighty four day period
contemplated in the contract of works in accordance with the procedure
contemplated in article 67.1 of the contract.

The causes which suspend prescription are those mentioned in articles 2122 to 2126
of the Civil Code. In particular article 2125 of the Civil Code provides that prescription
is suspended:-

(a) In regard to conditional rights, until the condition is fulfilled;

(b) In regard to actions for breach of warranty, until eviction takes place;

(c) Inregard to any other action the exercise of which is suspended by a time, until
such time expires;

(d) Inregard to an action for damages, during the time before the commencement
of the cause, where negotiations are taking place between all or any of the
parties or their insurers having opposing interests in the claim.

The Tribunal takes the view that none of the above causes of suspension are
applicable to the facts of the case. In particular the eighty four day period
contemplated in the contract of works for the determination of the objections raised
by the Claimant does not qualify as a time period which in effect suspended the
prescriptive period of two years for the purposes of article 2125 (c) of the Civil Code.
The evidence clearly suggests that Claimant was well aware of the fact that the
supervising architects had failed to issue the determination within the contemplated
eighty four day period. The subject of these additional claims was clearly discussed
during the course of the first set of arbitration proceedings. Reference in this context
can be made to the evidence of AiC Godwin Abela who testified as follows:-

“Li kien gara huwa dan, jien off the record kien intqal li kien hemm xi parti tal-claim
jew xi claim addizzjonali li ma kinitx gieghda fl-award li kont ged nittratta jien u kien
hemm xi hsieb li jizdied dan il-claim. Meta rreferew il-mekkanizmu ta’ kif issir din il-
haga u tkellmu mac-Centru tal-Arbitragg ma’ Dr Fiona, hi galet jekk niftakar sew li ma
tistax jekk ghandek claim ma tistax tagbad u zzid maghha, pero jrid isir claim separat.
Dan niftakar li dan id-diskors intgal bejn il-partijiet ... Jien stennejt xi zmien biex
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naghmlu hekk, pero tkellimt lic-Centru u imbaghad fl-ahhar i¢-Centru qalli biex
nipprocedi bl-award fuq dak li kont trattajt.”

The above testimony proves that no agreement had been reached between the
parties during the course of the first set of arbitral proceedings. It should also be noted
that the prospect of including additional claims in the first set of proceedings would
have materialised some time before the publication of the arbitral award of the 18th
September, 2014. Joseph Vella in actual fact testifies that these discussions occurred
on or around May 2013, by which time in effect these claims were already prescribed
at law. Whilst the claimant commenced the first set of arbitral proceedings on the
19th October, 2010, no formal proceedings in respect of additional claims were
commenced before the 10th December, 2015.

Article 2137 of the Civil Code provides that:

Subject to any other provisions of the law, the prescription of an action commences
to run from the day on which such action can be exercised, irrespective of the state
or condition of the person to whom the action is competent.

The said article 2137 embodies the Roman maxim contra non volentem agere non
currit prescriptio and that accordingly the prescription of an action commences to run
from the day on which such action can be exercised.

The prevailing view adopted by the Maltese Courts over the years in the context of
contract of works has always been that prescription starts to run from the date when
the execution of works are completed and also when the credit becomes exigible.

Thus in a judgment delivered by the Court of Appeal and reproduced in the judgment
in Bonnici vs Azzopardi, First Hall of the Civil Court, 8th November, 1899
(Vol.XVII.1.151) it was decided that except in cases where the law expressly provides

that the prescription should start to run from the date of knowledge, ignorance of
one’s rights is not included among the causes of suspension of prescription and on this
basis it is nowadays commonly considered that the impossibility of acting, which is
the cause of the suspension of prescription, includes only the legal obstacles that
prevent a creditor from acting and does not include the ignorance of one’s own rights.
The Court of Appeal therefore held that not being aware of one’s own rights for
whatever reason is not a cause for the suspension of the running of the prescriptive
term, except in those cases where the law expressly provided otherwise.

The Court of Appeal in another judgment in the names Dieqo Attard vs Angelo Fenech

— 15 February, 1965 (Vol. XLIX.1.500) after reviewing Italian jurisprudence and how it
evolved, noted that the Courts had definitely applied the principle that prescription
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can only be suspended due to impediments of law (vide Bianco vs Demarco, Court of

Appeal, 2 June, 1930, Koludrovich vs Muscat, Court of Appeal Commercial, 1 June,

1959). As explained by the Court, if exceptionally impediments of fact were to be
accepted, there surely must exist an impossibility to act which is independent of the
will of the holder of the right. It must derive from a cause which is extraneous to him
and which he cannot remove nor release himself therefrom. It must therefore be the
result of a genuine force majeure. It was also generally accepted that prescription
starts to run from the day the credit becomes exigible (when the exordium
obligationis) arises.

Based on the above considerations and principles of law, the Tribunal considers that
the contract works were completed on the 15th March, 2010 and accordingly the
Claimant’s right of action arose on the same date. Whilst the Tribunal acknowledges
the fact that Claimant registered an objection with the supervising architect and
which objection should have been determined within the eighty-four day period
contemplated in the contract of works, the fact that such objections were not
ultimately determined by the said architects did not in effect suspend the prescriptive
period; at most and if one were to acknowledge the process leading to a possible
determination of the matter by the supervising architect, one can argue that the
prescriptive period could at most be suspended for the duration of the said eighty four
days between the 15 March, 2010 and the 7t June, 2010. In either scenario, it clearly
results that the current arbitration proceedings were filed on the 10" December, 2015
and thus well beyond the two year prescriptive period applicable to the claim of the
Claimant.

Similarly, although it results that discussions were explored by the parties with a view
to consolidating the claims which form the subject matter of these arbitral
proceedings to the first set of arbitral proceedings, such discussions only occurred
towards May 2013, at a time therefore when the two year prescriptive period would
have already expired. In any event the evidence clearly shows that these discussions
did not lead to any agreement between the parties and consequently there can be no
implied or indirect suggestion that there could have been a renunciation on the part
of the Respondent.

For the same reasons stated above, Claimant’s reliance on article 62.1 of the contract
of works, which provides that the contract shall not be deemed to be completed
before a Defects Liability Certificate is issued by the Architect, is not a valid argument
which can lead to a suspension of prescription. If at all the Claimant’s argument on
this issue is clearly and manifestly contradicted by his own claims as clearly set out in
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the Notice of Arbitration and Statement of Claim, where the Claimant asserts in the
most categorical of terms that the contract works had been completed.

In any event the Tribunal considers that the issue of a Defects Liability Certificate in
line with the terms of the contract of works is not a legal pre-requisite for the exercise
of any right of action by the Claimant. This is clearly contemplated in the contract of
works in question which provides inter alia that “... the issue of the Defects Liability
Certificate shall not be a condition precedent to payment to the Contractor of the
second portion of the Retention Money ...”

Finally and in relation to the receipt which was issued on the 15% April, 2014, the
Tribunal finds nothing in the said receipt which can in any way suggest an
acknowledgment or other cause which could be deemed to have interrupted or
suspended the prescriptive period at law.

For the above reasons, the Tribunal decides that the plea of prescription raised by the
Respondent and based on article 2149(a) of the Civil Code is well founded and
consequently the Tribunal decides that the prescription plea raised by the Respondent
is hereby acceded to with the consequence that the claims of the Claimant are
herewith rejected in their entirety.

With costs as per Taxed Bill of Costs issued by the Malta Arbitration Centre which is
being hereto attached and marked as Annex X, to be borne by the Claimant.”

L-Appell
13. Is-socjeta rikorrenti ressqet I-appell taghha minn din id-decizjoni permezz

ta’ rikors tal-appell tat-22 ta’ Marzu, 2021, fejn talbet lil din il-Qorti sabiex,

14.

“"

. thassar, tirrevoka u twarrab id-decizjoni/lodo tat-Tribunal Arbitrali fl-ismijiet
premessi, kif datata 7 ta’ Ottubru, 2019 u ricevuta nhar it-8 ta’ Marzu, 2021 u tichad
b’hekk I|-eccezzjoni tal-preskrizzjoni kif sollevata mill-intimata appellata, b’dan i
tordna I-prosegwiment tal-proceduri odjerni fil-mertu, bl-ispejjez taz-zewgq istanzi
kontra l-intimata appellata.”

Is-so¢jeta appellanta spjegat li hija hasset ruhha aggravata bid-decizjoni

appellata fejnit-Tribunal laga’ I-e¢éezzjoni ta’ preskrizzjoni sollevata mis-socjeta
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appellata bhala eccezzjoni preliminari. Is-so¢jeta appellanta qgalet li l-appell
taghha qgieghed jingasam fi tnejn, ghaliex it-Tribunal nagas milli jikkonsidra li
kien hemm rinunzja ghall-preskrizzjoni sollevata minn Inspirations Limited, u
dan peress li s-soc¢jeta appellata ghamlet hlas lis-so¢jeta appellanta fl-2014, kif
ukoll ghaliex kien hemm diskussjonijiet bejn il-partijiet fl-2013 u 1-2014 li taw lok
ghar-rinunzja ta’ kwalunkwe preskrizzjoni li lahget iddekorriet, u ghalhekk fi
kwalunkwe kaz il-preskrizzjoni giet rinunzjata ai termini tal-artikolu 2019 tal-

Kodici Civili.

15. Is-socjeta appellanta spjegat il-fatti kif graw, li fil-fehma taghha jaghtu lok
ghal decizjoni li kien hemm rinunzja ghall-preskrizzjoni. Qalet li |-ftehim ta’
appalt gie ffirmat fit-13 ta’ Gunju, 2009, u dan kien intitolat ‘AMS/4 Wall and
Floor Tiling Works and Marble for a new Showroom at Mriehel’, u galet li hija
giet imgabbda taghmel xoghol ta’ tgeghid ta’ madum u rham fix-showroom tal-
appellata. Kompliet tghid li fMarzu tal-2010, ix-xoghlijiet miftiehma tlestew
minnha, u fil-15 ta’ Marzu, 2010 inhareg is-Certificate of Completion mill-Perit
Paul Borg. Fit-18 ta’ Gunju, 2010, DeMicoli & Associates harget kont, li kien
jammonta ghas-somma ta’ €439,230.38 pagabbli lis-soc¢jeta appellanta, u skont
[-istess periti, is-somom ta’ €67,950 u €21,961.52 rapprezentanti rispettivament
id-dewmien fit-tlestija tax-xoghlijiet u r-retention sum, kellhom jitnaqqsu mis-
somma ta’ €439,230.38. Spjegat li fis-6 ta’ Lulju, 2010, ai termini ta’ dak magbul
fl-appalt, is-so¢jeta appellanta oggezzjonat ghall-kont finali li nhadem minn
DeMicoli & Associates, minhabba |-imsemmi tnaqqis u penali, u fl-4 ta’ Ottubru,

2010, DeMicoli & Associates taw id-decizjoni taghhom rigward |-oppozizzjoni li
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ghamlet |-appellata dwar il-kont finali. Qalet li DeMicoli & Associates zammet

ferm mal-kont li kien inhareg fit-18 ta’ Gunju tal-2010.

16. Is-socjeta appellanta kompliet tghid li fid-19 t’Ottubru, 2010 hija istitwiet
il-proceduri t’arbitragg bin-numru 2490/2010 ghall-hlas ta’ €83,777.87, u dan I-
arbitragg kien dwar xi kontestazzjonijiet li s-soc¢jeta appellata kienet ghamlet fir-
rigward |-kont mahrug minn DeMicoli & Associates. Spjegat |i bejn 1-2013 u |-
2014, il-partijiet bdew diskussjonijiet dwar claims li tressqu minnha dwar dan |-
appalt, u fil-15 ta’ April, 2014 sar il-hlas ta’ €101,496.44 mis-soc¢jeta appellata
lis-soc¢jeta appellanta. Qalet li fit-18 ta’ Settembru, 2014, I-Arbitru laga’ t-talba
tal-appellanta in parte, u sussegwentement ghal din id-decizjoni sar appell mill-
partijiet, imma ftit taz-zmien wara t-tnejn |li huma kienu ¢edew I-appell
taghhom. Is-socjeta appellanta galet li hija bdiet I-pro¢eduri odjerni fl-10 ta’
Dicembru, 2015. Is-soc¢jeta appellanta galet li ghalhekk hija hassitha aggravata
ghaliex [|-Arbitru nagas milli jikkonsidra |-hlas imwettag minn Inspirations
Limited, u li t-trattattivi bejn il-partijiet issarrfu f'rinunzja ai termini tal-artikolu
2109 tal-Kap. 16. Qalet li ghalhekk kien hemm rinunzja ghall-preskrizzjoni
b’zewg modi differenti. Is-socjeta appellanta galet li I-hlas li sar kien konness
mal-ftehim ta’ appalt, u dan kien parti minn kont akbar. Qalet li |-proceduri
odjerni huma bbazati fuq l-appalt li kellhom bejniethom il-partijiet, u fl-2010
kien inhareg kont pagabbli mis-soc¢jeta appellata lis-socjeta appellanta. Spjegat
li I-hlas ta’ €101,496.44 sar fil-15 ta’ April, 2014, u Joseph Vella, ghan-nom tas-
socjeta appellanta, kien iffirma ircevuta li kienet tghid li dan il-hlas ma kienx
jinkludi ammonti mhux ivverifikati mitluba mis-so¢jeta appellanta, il-final

retention amounts li kienu jammontaw ghal €21,961.62 u l-ammonti mnaqqgsa
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mill-ammont ivverifikat ta’ €67,950, liema ammonti kien ghad hemm
kwistjonijiet dwarhom bejn il-partijiet. Dan il-hlas ghalhekk gie accettat
minghajr pregudizzju ghad-drittijiet tas-socjeta appellanta u ghall-

pretensjonijiet taghha fir-rigward ta’ dawn I-ammonti.

17. Is-socjeta appellanta ghamlet riferiment ghall-parti tad-decizjoni tat-
Tribunal li tghid li m"hemm xejn fl-ircevuta tal-15 ta’ April, 2014 |i tissuggerixxi
li I-perijodu preskrittiv gie sospiz jew interrott. Is-so¢jeta appellanta galet li t-
Tribunal wasal ghal din il-konkluzjoni minghajr ma spjega kif wasal ghaliha.
Qalet ukoll li fil-fehma taghha I-Arbitru wasal ghal din il-konkluzjoni wara li gies
li kien hemm zewg claims separati, wahda fl-ambitu tal-arbitragg precedenti, u
[-ohra fl-ambitu |-arbitragg odjern. Qalet li huwa ghalhekk li prezumibbilment t-
Tribunal gasam il-pretensjonijiet b’tali mod li I-hlas tal-2014 ma giex meqjus
bhala rikonoxximent tad-debitu rimanenti, jew almenu bhala hlas akkont, u
ghalhekk ma kienx hemm qgbil bejn il-partijiet dwar il-bilan¢. Is-socjeta
appellanta galet li huwa hawn fejn it-Tribunal zbalja. Qalet li filwaqgt li huwa
minnu li |-partijiet giesu li bejniethom kellhom zewg kwistjonijiet, u allura zewg
arbitraggi, jibqa’ I-fatt li dawn il-kwistjonijiet jibgghu marbuta ma’ kont wiehed,
il-kont finali mahrug, u dawn jirrigwardaw ir-relazzjoni kuntrattwali li zviluppat
bejn il-partijiet, jigifieri |-kuntratt ta’ appalt. Is-so¢jeta appellanta qalet li |-
pozizzjoni tas-socjeta appellata hija li |-hlas li sar fl-2014 kien dwar claim
separata, li ma kellux x’jagsam mal-ammonti mitluba f'dan I-arbitragg, u I-
ircevuta mahruga u ffirmata minn Joseph Vella kienet tinkludi t-terminu

‘minghajr prequdizzju’.
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18. Is-socjeta appellanta qalet li jibga’ fatt mhux kontestat li sar hlas, u skont
I-ircevuta dan il-hlas sar ghas-saldu tal-ammonti certifikati biss u tal-imghaxijiet
rispettivi fughom, dejjem b’rabta mal-ftehim ta’ appalt. Qalet li dan ifisser li s-
socjeta appellata accettat li thallas parti mill-ammont li kien gieghed jintalab
mis-socjeta appellanta, u bla pregudizzju jew mhux, dan l-ammont thallas.
Spjegat li dan [-ammont kien jinkorpora fih varjazzjonijiet u modifiki ulterjuri li
ghamlet is-socjeta appellanta fuq talba tas-socjeta appellata, xoghlijiet li gew
certifikati, kif ukoll spejjez u danni sofferti mis-socjeta appellanta, dejjem
b’rabta mal-ezekuzzjoni tal-appalt miftiehem. Is-socjeta appellanta qalet li I-
kwistjoni dwar jekk dan il-hlas sarx minghajr pregudizzju jew le, hija ghalkollox
irrilevanti, ghaliex dan il-hlas wassal ghar-rinunzja jew almenu ghas-sospensjoni
tal-preskrizzjoni |li kienet tibbenefika minnha is-socjeta appellata. Is-socjeta
appellanta ghamlet riferiment ghal gurisprudenza li tghid li min jaccetta li jhallas
parti minn somma reklamata kontra tieghu, wara li jkun ghadda z-zmien tal-

preskrizzjoni favur tieghu, jigi li rrinunzja ghall-preskrizzjoni gia akkwizita.

19. Is-socjeta appellata qalet ukoll li l-iréevuta kienet biss dikjarazzjoni
unilaterali mahruga mis-socjeta appellanta, u qalet ukoll li hija ma tagbilx li I-
preskrizzjoni giet rinunzjata minhabba f'dak li hemm miktub fl-iréevuta tal-hlas
li giet iffirmata minn Joseph Vella ghan-nom tas-socjeta appellanta. Kompliet
tghid li din I-ircevuta mhijiex dikjarazzjoni tas-socjeta appellata fir-rigward tal-
hlas li sar, u din tammonta biss ghal dikjarazzjoni unilaterali tar-rapprezentant
tas-socjeta appellanta, Joseph Vella. Is-socjeta appellata galet li huwa ghalhekk
li s-socjeta appellata ma tistax tistrieh fuq din I-ircevuta biex tghid li |-
preskrizzjoni ma gietx rinunzjata minnha, u li kieku din id-dikjarazzjoni giet
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iffirmata miz-zewg partijiet, wiehed kien forsi jifhem I-argument tas-socjeta
appellata li hija verament ma riditx tirrikonoxxi I-kumplament tad-dejn, izda
f'dan il-kaz id-dikjarazzjoni ta’ Joseph Vella giet iffirmata minn parti wahda biss.
Qalet li fl-assenza ta’ dikjarazzjoni kongunta bejn il-partijiet, is-so¢jeta appellata
ma tistax tistrieh fuq dak li hemm miktub fl-ircevuta biex tolgot ir-rinunzja tal-
preskrizzjoni li saret minnha permezz tal-hlas lis-so¢jeta appellanta. Is-socjeta
appellanta ghamlet riferiment ghax-xhieda ta’ Christopher Grech li qal li r-raguni
principali ghaliex is-socjeta appellata kienet gieghda tikkontesta I|-kont tas-
socjeta appellanta, kienet ghaliex kien hemm problemi fl-ezekuzzjoni tax-
xoghol, u mhux ghax [-ammonti ma kinux dovuti. Is-socjeta appellanta galet li
dan ifisser biss li |-preskrizzjoni giet irrinunzjata mis-socjeta appellata. Kompliet
tghid li dan gieghed jinghad minghajr ma jigi kkunsidrat li I-partijiet kellhom
diskussjonijiet dwar dak li kienet gieghda tirreklama s-so¢jeta appellata, bl-

iskop li I-kwistjonijiet bejn il-partijiet jinghalqu.

20. B’riferiment ghat-trattattivi li saru bejn il-partijiet bejn 1-2013 u 1-2014, is-
socjeta appellanta qalet |li mhuwiex ikkontestat li I|-partijiet tkellmu fuq
additional claim, li fil-qgofol taghha kienet tirrapprezenta t-talbiet li saru f'dan I-
arbitragg, li tressqu mis-socjeta appellanta fil-konfront tas-soc¢jeta appellata. Is-
socjeta appellanta galet li dawn it-trattattivi wkoll taw lok ghal rinunzja tal-
preskrizzjoni. It-Tribunal ma qabilx ma’ din il-pozizzjoni, ghaliex ladarba dawn it-
trattattivi ma mmaturawx fi ftehim bejn il-partijiet, ma kien hemm I-ebda
rinunzja da parti tas-soc¢jeta appellata. Is-socjeta appellanta galet li din il-linja
ta’ hsieb tat-Tribunal perd mhijiex korretta. Qalet li ladarba s-socjeta appellata

resqget biex tiddiskuti I-additional claim, |-imgiba tas-soc¢jeta appellata f'dawn it-
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trattattivi wasslet ghar-rinunzja tal-preskrizzjoni. Hawn is-socjeta appellanta
ghamlet riferiment ghax-xhieda ta’ Christopher Grech, fejn gal li meta I-
appellanta talbet li taghmel c/laim addizzjonali, is-socjeta appellata galet li qabel
ma taccetta li jsir dan, riedet tkun mgharrfa b’dak li riedet is-socjeta appellanta.
Is-so¢jeta appellanta kompliet tghid li hija bdiet tiehu sehem f'dawn il-lagghat
in bona fede, u t-Tribunal fl-ewwel arbitragg li sar kien intalab mill-partijiet
sabiex ma jipprezentax il-lodo tieghu sakemm jigu tterminati dawn in-negozjati.
Qalet li dawn il-lagghat ma wasslux ghal ftehim dwar is-somma dovuta, u allura
nbdew it-tieni proceduri ta’ arbitragg, li huma dawk odjerni, izda dan il-fatt gie
injorat kompletament mit-Tribunal. Is-socjeta appellata ziedet tghid li dawn it-
trattattivi saru biss biex wiehed jara jekk |-additional claim kellhiex tigi inkluza
fl-arbitragg l-antik, u huwa ghalhekk li fil-fehma tas-so¢jeta appellata I-
preskrizzjoni ma gietx rinunzjata. Is-socjeta appellanta qalet li t-trattattivi saru
wkoll sabiex il-partijiet jippruvaw jaghlqu |-pendenzi ta’ bejniethom, u kien
ghalhekk li d-diskussjonijiet hadu medda ta’ sena. Qalet li kien abbazi ta’ dawn
it-trattattivi wkoll li s-soc¢jeta appellata spiccat ghamlet il-hlas tal-bilan¢ tal-kont
mahrug mill-periti, jigifieri I-hlas li sar fl-2014. Is-soc¢jeta appellanta qalet li dan
l-arbitragg gie intavolat ghaliex il-partijiet bagghu ma lahqux ftehim
bejniethom. Kompliet tghid li t-Tribunal nagas milli jirrikonoxxi li fl-istadju tat-
trattattivi, tenut kont il-hlas li sar fl-2014 u t-trattattivi li saru bejn il-partijiet
rigward dan l-appalt, is-socjeta appellata hadet il-pozizzjoni li hija ma kinitx
gieghda tagbel mal-ammont pretiz mis-soc¢jeta appellanta. Is-so¢jeta appellanta
galet li din I-imgiba tas-soc¢jeta appellata kienet tammonta ghal rinunzja tacita

tal-preskrizzjoni.
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21. L-appellanta qalet li huma diversi d-decizjonijiet tal-Qrati taghna li jghidu
li meta wiehed jikkontesta I-quantum, bhalma ghamlet is-socjeta appellata, dan
jammonta ghal rinunzja tal-preskrizzjoni. Qalet li konsegwenza ta’ dan, it-
Tribunal kellu jiddikjara li s-socjeta appellata kienet irrinunzjat ghall-
preskrizzjoni tenut kont tal-fatt li sar hlas ta’ bilan¢ mill-kont li kien dovut lis-
socjeta appellanta u anke tal-partecipazzjoni taghha fit-trattattivi li saru bejn il-

partijiet fI-2013 u |-2014.

Ir-Risposta tal-Appell

22.  Fir-risposta tal-appell taghha s-socjeta appellata qalet li I-kompetenza
rationae materiae ta’ din il-Qorti tal-Appell hija limitata ghal punti ta’ ligi skont
id-dispozizzjonijiet tal-artikolu 70A tal-Att dwar I-Arbitragg. Qalet |i ghalhekk
kull argument ta’ natura fattwali maghmul mis-soc¢jeta appellanta ghandu jigi
skartat u l-aggravju relattiv ghandu jigi ddikjarat irritu u null. Qalet li I-lodo
arbitrali johlog gudikat fir-rigward ta’ kwistjonijiet ta’ fatt minnu determinati,
liema gudikat is-soc¢jeta appellanta ma tistax tinjora. Is-socjeta appellata galet li
ghalhekk hija sejra telenka I-punti ta’ fatt determinati fil-/lodo arbitrali, li bhala
tali llum jikkostitwixxu gudikat bejn il-partijiet. Hija ghamlet riferiment ghall-fatt
li t-Tribunal iddecieda li I-perijodu preskrittiv kellu jibda jghaddi mill-15 ta’
Marzu, 2010, u anki li kieku wiehed kellu jzid ma’ din id-data |-erbgha u tmenin
(84) gurnata li fihom setghu jsiru trattattivi bejn il-partijiet, jigifieri s-7 ta’ Guniju,
2010, il-perijodu preskrittiv xorta wahda kien jiskadi fis-7 ta’ Gunju, 2012. Is-

socjeta appellata qalet li t-Tribunal irrikonoxxa li |-proc¢eduri arbitrali odjerni
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nbdew f'Dicembru tal-2015, u ghalhekk ferm wara li ghalaq il-perijodu

preskrittiv ta’ sentejn applikabbli ghat-talba tas-soc¢jeta appellanta.

24. Is-socjeta appellata qalet ukoll li t-Tribunal ghamel riferiment ghall-fatt li
ma ntlahaq l-ebda ftehim bejn il-partijiet matul il-perijodu li saru I-ewwel
proceduri arbitrali bejn il-partijiet. Qalet li t-Tribunal spjega ukoll li I-possibilita
li jizdiedu claims addizzjonali mal-ewwel sett ta’ proceduri, kellha
timmaterjalizza qabel ma nghata I-lodo arbitrali, u mix-xhieda ta’ Joseph Vella
rrizulta li t-trattattivi dwar dawn il-claims bdew f’Mejju tal-2013, meta dawn il-
claims kienu diga preskritti bil-ligi. Is-so¢jeta appellata galet li t-Tribunal stgarr
ukoll li fMejju tal-2013, il-perijodu preskrittiv ta’ sentejn kien diga ghadda. Is-
socjeta appellata ghamlet riferiment ghal dik il-parti tad-decizjoni tat-Tribunal li
tghid li fi kwalunkwe kaz ma ntlahaq |-ebda ftehim bejn il-partijiet, u ghalhekk
ma jistax jintqal li kien hemm xi forma ta’ rinunzja ghall-preskrizzjoni da parti
tas-socjeta appellata. Is-soc¢jeta appellata qalet li t-Tribunal ghamel riferiment
ukoll ghall-ircevuta mahruga fil-15 ta’ April, 2014, u osserva li ma kien hemm
xejn f'din l-ircevuta li jissuggerixxi li kien hemm interruzzjoni jew rinunzja ghall-

preskrizzjoni.

25. Is-soc¢jeta appellata qalet li I-pagament li hija ghamlet fl-2014 kien
jikkonc¢erna x-xoghlijiet li kienu gew i¢certifikati mill-periti tas-socjeta appellata
stess, liema ammonti hija gatt ma kkontestat, u huwa ghalhekk li hija ghamlet
hlas ghas-saldu tal-istess. Is-so¢jeta appellata galet li I-pozizzjoni taghha dejjem
kienet li hija ma kienet sejra taghmel |-ebda hlas ghal xoghlijiet li ma kinux gew

iccertifikati mill-periti inkarigati mis-sorveljanza tal-progett, u kien ghalhekk li
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meta sar il-pagament tal-ammonti ccertifikati, dan sar bl-intiza li s-soc¢jeta
appellata kienet qieghda tqgis l-ammonti ulterjuri pretizi bhala li mhumiex
dovuti. Qalet li kien ghalhekk li s-socjeta appellanta harget ircevuta bid-dicitura
specifika li, [i]t is therefore acknowledged that this payment is being made by
Inspirations and accepted by Avantgarde without prejudice to Avantgarde’s
position that the said amounts are due and Inspirations’ position that the said
amounts are not due. L-appellata kompliet tghid li meta l-appellanta accettat
dan il-pagament, hija accettat ukoll li dan ma kellux jigi interpretat bhala xi tip
ta’ rikonoxximent i |-kumplament tal-ammonti, li kienu geghdin jigu
kkontestati, setghu kienu dovuti. Qalet ukoll li I-ircevuta tghid espressament li
I-pozizzjoni tal-appellata bagghet li -ammonti li ma gewx iccertifikati minn perit
mhumiex dovuti. Qalet li minkejja dan s-socjeta appellanta gieghda tinsisti li dan
il-pagament jammonta ghal rinunzja ghall-preskrizzjoni, u dan ghaliex I-ammont
mertu ta’ dan l-arbitragg u l-ammont imhallas huma marbuta ma’ kont wiehed,
[-ammonti dovuti huma marbuta mal-istess relazzjoni kontrattwali, kif ukoll
ghaliex I-ircevuta hija dikjarazzjoni unilaterali li ma tiggjovax lis-socjeta
appellanta. L-appellata qalet li dan ir-ragunament huwa infondat fil-fatt u fid-
dritt, u dan ghaliex mhux kull pagament ghandu l-effett li jwaqga’ I-
preskrizzjoni, izda huwa biss pagament akkont li jhalli tali effett, ghaliex
pagament li jsir akkont implicitament jammonta ghal rikonoxximent li ghadu
dovut bilan¢ ulterjuri, u ghalhekk tali rikonoxximent ghandu I[-effett i
jinterrompi |-preskrizzjoni. Qalet li dan il-principju ma japplikax ghall-pagamenti
kollha, izda biss ghal dawk li jsiru akkont, u ghalhekk ir-regola generali hija li
pagament per se ma jwaqqgax il-preskrizzjoni. Is-socjeta appellata galet li I-ligi

ma tghidx li kwalsiasi pagament, ikun xi jkun, jinterrompi |-preskrizzjoni, imma
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I-ligi taghraf dik li hija interruzzjoni naturali tal-preskrizzjoni meta d-debitur jew
il-pussessur jaghraf il-jedd tal-parti li kontra taghha dik il-preskrizzjoni tkun
bdiet miexja. Is-so¢jeta appellata kompliet tghid li I-gurisprudenza u d-duttrina
jirrikonoxxu li d-debitur li jaghmel pagament akkont, implicitament gieghed
jirrikonoxxi li huwa dovut ammont ulterjuri, u huwa tali rikonoxximent implicitu

li jinterrompi |-preskrizzjoni ai termini tal-artikolu 2133 tal-Kodici Civili.

26. Is-socjeta appellata galet li I-hlas maghmul minnha fl-2014 ma sarx
akkont ta’ xi ammonti dovuti minnha lis-so¢jeta appellanta. Qalet li I-ircevuta
mahruga mis-socjeta appellanta ticcara li s-socjeta appellata ma kinitx gieghda
tirrikonoxxi xi ammonti ohra bhala dovuti. Qalet li huwa ¢ar mill-ir¢cevuta
nnifisha, li s-soc¢jeta appellata kienet gieghda tassumi I-pozizzjoni li taliammonti
ulterjuri pretizi mis-socjeta appellanta ma kinux dovuti. Qalet li huwa ghalhekk
li tali pagament ma jista’ gatt jitgies li jammonta ghal xi rikonoxximent tal-
ammont mitlub f'dan I-arbitragg, u ghalhekk ma setghet issir I-ebda

interruzzjoni kif pretiz mill-appellanta.

27. lIs-socjeta appellata ghamlet riferiment ghad-decizjoni fl-ismijiet Joseph
Cassar noe vs. Sunny Muscat?, fejn din il-Qorti diversament preseduta ddecidiet
li ghall-iskop tal-preskrizzjoni, jehtieg li jigu sodisfatti erba’ rekwiziti, jigifieri il-
volontarjeta, ix-xjenza tad-debitu fil-konvenut, l-inekwivocita u l-esternazzjoni
tar-rikonoxximent permezz ta’ dikjarazzjonijiet u minn kwalunkwe fatt iehor li
jimplika ammissjoni, perezempiju, il-weghda ta’ hlas, xi rikjesta ghad-dilazzjoni

tal-pagament, u I-hlas akkont. Qalet li |-ircevuta emessa mis-socjeta appellanta

4 App. Inf. 28/4/2004.
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turi li l-appellata bl-ebda mod ma ghamlet rikonoxximent li jissodisfa I-erba’
rekwiziti hawn fuq elenkati, anzi s-so¢jeta appellata assumiet il-pozizzjoni
inekwivoka li kienet qieghda tqis il-pretensjonijiet ulterjuri tas-socjeta
appellanta bhala mhux dovuti. Qalet ukoll li ghalhekk ma sehhet |-ebda
interruzzjoni tal-preskrizzjoni kif qgieghda tippretendi s-socjeta appellanta.
Kompliet tghid li I-fatt li l-ircevuta hija dikjarazzjoni unilaterali da parti tas-
socjeta appellanta ma jbiddel xejn minn dan ghaliex l|-ircevuta fil-fatt giet
ifformulata miz-zewg partijiet, u hija prova inkonfutabbli tal-fatt li s-socjeta
appellanta kienet taf, u kienet ged taccetta, li I-pagament kien gieghed isir
minghajr pregudizzju ghall-pozizzjoni tas-socjeta appellata li hija kienet qieghda

tqgis kwalsiasi talba ghall-hlas addizzjonali bhala mhux dovuta.

28. Is-socjeta appellata ghamlet riferiment ghall-aggravju mibni fugq dawk li
s-socjeta appellanta ssejhilhom ‘trattattivi li saru bejn il-partijiet bejn 1-2013 u I-
2014’, fejn tallega li kien hemm rinunzja tal-preskrizzjoni meta s-socjeta
appellata resget biex tiddiskuti |-additional claim, u tenut kont tal-imgiba tas-
socCjeta appellata f'dawn it-trattattivi. Qalet li fir-rikors tal-appell is-socjeta
appellanta gieghda tirreferi ghal rinunzja tal-preskrizzjoni, u ghalhekk huwa
evidenti li issa hija stess qgieghda tirrikonoxxi li |-preskrizzjoni kienet lahqget
immaturat qabel inbdew I-imsemmija trattattivi. Qalet li dan il-punt gieghed jigi
enfasizzat ghaliex f'xi mumenti waqt l-arbitragg, is-so¢jeta appellanta kienet
allegat |li s-socjeta appellata kienet tawlet dawn it-trattattivi sabiex
sussegwentement tissolleva I-ec¢¢ezzjoni tal-preskrizzjoni. Qalet li dan mhux il-
kaz ghaliex it-talba formanti I-mertu ta’ dawn il-proceduri kienet diga preskritta

sa minn gabel inbdew dawn it-trattattivi, ghalhekk I-eventwali dewmien f"dawn

Qrati tal-Gustizzja
Pagna 26 minn 37



Appell Inferjuri Numru 29/2021 LM

it-trattattivi kien ininfluwenti. Is-socjeta appellata kompliet tghid li dan gie

kkonfermat fil-lodo arbitrali li minnu gieghed isir dan I-appell.

29. Is-socjeta appellata spjegat li |-pozizzjoni taghha fir-rigward ta’ dan |-
aggravju hija wahda semplici u skjetta — fl-ebda mument waqt |-imsemmija
trattattivi, ma kien hemm rikonoxximent tal-pretensjoni tas-socjeta appellanta
u ghalhekk fl-ebda mument ma kien hemm rinunzja tal-preskrizzjoni ai termini
tal-artikolu 2133 tal-Kodi¢i Civili. Qalet ukoll li bhala retroxena fattwali ghall-
imsemmija trattattivi, |-partijiet diga kellhom pendenti bejniethom arbitragg
separat fl-istess ismijiet dwar kwistjonijiet distinti mill-mertu tal-proceduri
odjerni, imma li kienu jemanu mill-istess appalt. Qalet li wara li nghalqu I-provi
f'dak l-arbitragg, is-socjeta appellanta kienet ipproponiet li taghmel claim
addizzjonali u li t-Tribunal kellu jghaddi mill-ewwel ghal-lodo minghajr ma jisma’
provi dwar il-claim addizzjonali, ghaliex is-socjeta appellanta sostniet li I-provi li
kienu diga tressqu kienu jiswew ghal din il-claim addizzjonali. Qalet li kien
ghalhekk li hija talbet informazzjoni dwar il-c/laim addizzjonali taghha, sabiex
tivvaluta jekk kienx jaghmel sens li tizdied tali claim addizzjonali u li t-Tribunal
jghaddi ghal-lodo minghajr ma jisma’ provi ohra. Is-socjeta appellata qgalet li
meta s-socCjeta appellanta spjegat fhiex kienet tikkonsisti din il-claim
addizzjonali, hija rrealizzat li din kienet tittratta materja li kienet ghal kollox
distinta minn dik trattata fl-ewwel proceduri arbitrali li kien hemm bejn il-
partijiet, u kien ghalhekk li m’aécettatx il-proposta tas-socjeta appellanta li |-
arbitragg jigi estiz ghall-claim addizzjonali. Qalet li dan wassal ghall-proceduri li
[-partijiet geghdin fihom illum. Is-socjeta appellata spjegat |i t-trattattivi bejn il-

partijiet li taghmel riferiment ghalihom is-so¢jeta appellanta ma kinux dwar il-
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mertu tal-c/laim addizzjonali, jew dwar jekk din il-claim kinitx fondata jew le, izda
dwar il-quantum tal-istess claim, u t-trattattivi kienu limitati sabiex is-socjeta
appellata tiddeciedi biss dwar jekk taccettax il-proposta tas-soc¢jeta appellanta
sabiex |-ewwel proceduri arbitrali jigu estizi ghall-c/laim addizzjonali u sabiex it-
Tribunal jghaddi mill-ewwel ghal-lodo minghajr ma jisma’ provi ohra. Is-socjeta
appellata qalet li x-xhud Joseph Vella ghamel riferiment ghal dawn it-trattattivi
li kien hemm bejn il-partijiet, u skont ix-xhud dawn id-diskussjonijiet sehhew
ghall-habta ta’ Mejju, 2013. Is-socjeta appellata galet |li |-argument ta’ Joseph
Vella huwa zbaljat kompletament, anki ghaliex dan ix-xhud stess irrikonoxxa i
dawn it-trattattivi kienu limitati ghall-kwistjoni dwar jekk is-so¢jeta appellanta
kellhiex tirreferi |-claim addizzjonali ghall-arbitragg ezistenti jew le. Is-socjeta
appellata qalet li ftehim arbitrali ma jwaqqax il-preskrizzjoni, ghaliex altrimenti
I-ebda parti f'arbitragg ma tkun tista’ tqajjem din |-eccezzjoni. Qalet li ladarba
ftehim arbitrali ma jinterrompix il-preskrizzjoni, it-tahdidiet antecedenti ghal
tali ftehim ma jinterrompux il-preskrizzjoni langas. Is-socjeta appellata ghamlet
riferiment ghax-xhieda ta’ Christopher Grech, li qal li gabel ma s-socjeta
appellata tiddeciedi jekk taccettax il-c/laim addizzjonali jew le, hija kellha tifhem
din il-pretensjoni fhiex kienet tikkonsisti. Kompliet tghid li min-naha taghha hija
accettat biss li tigi valutata I-proposta li tizdied il-c/laim addizzjonali minghajr ma
jinstemghu provi godda, u bl-ebda mod ma kien hemm accettazzjoni jew
rikonoxximent tal-pretensjoni nnifisha tas-socjeta appellanta jew ta’ parti
minnha. Is-so¢jeta appellata qalet li anki t-Tribunal fil-lodo tieghu kkonkluda li
ma jistax isir l-argument li kien hemm rinunzja ghall-preskrizzjoni mis-socjeta
appellata. Qalet ukoll li huwa evidenti ghalhekk li I-elementi mehtiega ghall-

finijiet ta’ rikonoxximent li jwaqqa’ |-preskrizzjoni, jigifieri I-volontarjeta, ix-
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xjenza tad-debitu fil-konvenut, I-inekwivocita u I-esternazzjoni tar-

rikonoxximent, huma niegsa u l-appell ma jistax jintlaga’.

Konsiderazzjonijiet ta’ din il-Qorti

30. Il-Qorti sejra tghaddi sabiex tevalwa l-aggravju ewlieni sollevat mis-
socjeta appellanta, imma gabel taghmel dan, il-Qorti tiddikjara minn issa li |-
asserzjoni tas-socjeta appellata li appell ta’ din ix-xorta jista’ isir biss fug punt
ta’ ligi, ghandha mill-frivolu ghaliex l-aggravju tas-socjeta appellanta huwa
bbazat fuq il-fatt li t-Tribunal laga’ |-e¢¢ezzjoni ta’ preskrizzjoni sollevata mill-
appellata, u ghalhekk I-aggravju huwa biss fuq punt ta’ ligi. Naturalment biex
jista’ jigi kkonsidrat dan l|-aggravju, il-Qorti taghmel riferiment ghall-fatti li
wasslu ghall-proceduri odjerni bejn il-partijiet. Is-socjeta appellanta f'dan il-kaz
gieghda tghid li hija hassitha aggravata ghaliex it-Tribunal iddecieda li t-talbiet
taghha huma preskritti, filwaqt li hija gieghda ssostni li dan mhuwiex il-kaz
ghaliex it-Tribunal nagas milli jikkonsidra zewg fatturi importanti, li ghandhom
iwasslu ghall-konkluzjoni li s-so¢jeta appellata rrinunzjat ghall-preskrizzjoni,
jigifieri I-hlas ta’ parti mill-ammont pretiz da parti tas-socjeta appellata, kif ukoll
it-trattattivi li saru bejn il-partijiet bejn 1-2013 u |-2014. II-Qorti sejra tikkonsidra
dawn iz-zewg fatturi separatament, dags li kieku nghataw f'zewg aggraviji

differenti:

L-ewwel aggravju: [il-hlas li sar mis-socjeta appellata]

31. Is-socjeta appellanta tghid li I-hlas li sar mis-socjeta appellata fil-15 ta’

April, 2014 fl-ammont ta’ €101,496.44 kien konness mal-ftehim ta’ appalt, u
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kien parti minn kont akbar |i s-soc¢jeta appellata kellha thallas lis-soc¢jeta
appellanta. Tghid li dak iz-zmien hija kienet accettat dan il-hlas minghajr
pregudizzju ghall-pretensjoni taghha li kien dovut lilha ammont akbar,
ghalkemm is-soc¢jeta appellata ¢ahdet li hija kellha thallas xi ammonti ulterjuri.
Is-socjeta appellanta hadet il-pozizzjoni li filwaqt li huwa minnu li |-partijiet
giesu li bejniethom kien hemm zewg kwistjonijiet, li wasslu ghal zewg proceduri
arbitrali separati, l-imsemmi hlas ta lok ghar-rinunzja da parti tas-socjeta
appellata tal-perijodu preskrittiv, jew almenu kellu jigi interpretat bhala att li
jissospendi I-preskrizzjoni. Is-so¢jeta appellanta qalet li irrispettivament mill-fatt
li hija accettat dan il-hlas minghajr pregudizzju, wiehed irid igis li dan il-hlas kien
jinkorpora varjazzjonijiet u modifiki li s-soc¢jeta appellanta ghamlet fuq talba tas-
socjeta appellata, xoghlijiet li gew certifikati mill-periti tal-progett, u danni
sofferti mis-socjeta appellanta. Is-soc¢jeta appellanta ghamlet riferiment ghal
decizjoni tal-Qrati taghna fejn jinghad illi min jaccetta li jhallas somma
reklamata kontra tieghu, wara li jkun ghadda z-zmien tal-preskrizzjoni favur
tieghu, jigi li rrinunzja ghall-preskrizzjoni akkwizita. Is-socjeta appellanta ssostni
li anki I-fatt li I-kliem uzat fl-ircevuta iffirmata minn rapprezentant taghha, tghid
li I-hlas gie accettat minghajr pregudizzju, m’ghandux jintuza mis-socjeta
appellata bhala prova li hija ma riditx tirrikonoxxi I-kumplament tad-dejn,
ghaliex din I-ircevuta giet iffirmata biss minn rapprezentant tal-appellanta, u ma
kinitx dikjarazzjoni kongunta bejn il-partijiet. Is-socjeta appellanta qalet li r-
raguni ewlenija ghalfejn is-so¢jeta appellata nagset milli thallas I-ammont kollu
pretiz minnha, kienet ghaliex skont is-socjeta appellata kien hemm xi problemi

fl-ezekuzzjoni tax-xoghlijiet, u mhux ghaliex dawn l-ammonti ma kinux dovuta.
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32. Min-naha taghha s-soc¢jeta appellata hadet il-pozizzjoni li hija kienet
dejjem disposta li thallas biss l-ammonti ¢certifikati mill-periti, u mhux dak kollu
pretiz mis-socjeta appellanta. Qalet li ghalhekk meta effettwat il-hlas li gieghed
isir riferiment ghalih mis-socjeta appellanta, hija ghamlet dan ghaliex skont hi |-
ammonti ulterjuri pretizi mis-socjeta appellanta mhumiex dovuti, u dan kien
sahansitra specifikat b’termini cari fl-ircevuta ffirmata minn Joseph Vella, i
kienet tghid li I-pozizzjoni tas-socjeta appellata kienet bagghet li I-ebda ammont
iehor m’huwa dovut. Is-socjeta appellata sostniet li huma biss il-hlasijiet li jsiru
akkont tal-bilanc¢ dovut, li ghandhom jitgiesu li jinterrompu I-preskrizzjoni, u
mhux kull hlas li jsir ghandu jitgies |li jhalli dan |-effett. Is-soc¢jeta appellata
insistiet li I-ebda pagament li sar minnha fl-2014 ma sar akkont ta’ xi ammonti
dovuti minnha lis-so¢jeta appellanta, u I-ircevuta mahruga mis-socjeta

appellanta stess tindika li ma kien hemm |-ebda ammont ulterjuri dovut minnha.

33. Hawn il-Qorti sejra taghmel riferiment ghal diversi decizjonijiet tal-Qrati
taghna proprju dwar dan il-punt, jigifieri dwar jekk il-hlas jammontax ghal
rinunzja jew ghal sospensjoni tal-preskrizzjoni. Qabel xejn il-Qorti tfakkar f'dak
li jipprovdi l-artikolu 2134 tal-Kodic¢i Civili, li jispecifika i I-preskrizzjoni tinkiser
bi hlas akkont tad-dejn maghmul mid-debitur innifsu jew minn wiehed li jidher
ghalih. lI-Qorti tirrileva wkoll li I-gurisprudenza taghna hija konsistenti dwar il-
punt li r-rinunzja ghall-preskrizzjoni trid tirrizulta minn atti jew fatti li ma
jistghux jitfissru mod iehor hlief bhala rinunzja ghall-preskrizzjoni, imma fejn is-
sitwazzjoni tkun wahda neboluza, il-konvinciment tal-gudikant ghandu jkun

kontra r-rinunzja u mhux favur.
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34.

Hekk perezempiju fis-sentenza fl-ismijiet Austin Psaila vs. Lother Slabick®,

il-Qorti spjegat illi biex ikun hemm ksur tal-preskrizzjoni jrid ikun hemm —

35.

“... dikjarazzjoni esplicita jew bi kwalsiasi fatt iehor li jimplika I-ammissjoni tal-
ezistenza tad-dritt, bhalma huma I|-weghda tal-hlas, talba ghad-dilazzjoni tal-
pagament, il-hlas akkont, I-annotazzjoni tad-debitu f'denunzja tas-successjoni jew
f'forma ta’ entrata fl-accounts.

Jinsab precizat ukoll, kemm fid-duttrina legali, kif ukoll fil-qurisprudenza, illi dan ir-
rikonoxximent tad-dritt ghall-fini tal-interruzzjoni tal-preskrizzjoni hu konfigurabbli
fir-rekwiziti tal-volontarjeta, tal-konsapevolezza, tal-inekwivocita, dejjem b’mod
esterjorizzat. Rekwiziti dawn li hu necessarju li jikkoeZistu fl-istess att;

Jibga’ dejjem imperattiv illi I-prova dwar dawn Il-istess rekwiziti trid issir mill-attur billi
huwa dan li jkun ged jikkontrasta I-ecc¢ezzjoni tal-preskrizzjoni tal-kontroparti. Zgur li
mhux mistenni li din il-prova ssir mill-Qorti jew mit-Tribunal, li, anzi, ghandu I-kompitu
li jiddeciedi ‘iuxta allegata et probata’. Tajjeb li hawn jigi mfakkar illi, kif drabi ohra
deciz, “jekk dwar din I-interruzzjoni hemm kunflitt ta’ provi, allura I-konsegwenza
mhijiex dik li ghandha tigi mi¢huda |-preskrizzjoni, imma dik kuntrarja, li ghandha tigi
akkolta, peress li I-pozizzjoni guridika tkun li mentri jkun fatt li ghadda t-terminu tal-
preskrizzjoni, jkun ugwalment fatt illi l-attur ma ssodisfax lill-Qorti li kien hemm
interruzzjoni (Kollez. Vol. XXX P | p.989).” Ghaldagstant dak li hu importanti hu li r-
rikonoxximent allegat mill-attur ikun car u esplicitu (Kollez. Vol. XXXVIII P lll p 723).”

lI-Qorti tqis li I-kliem tal-ligi huwa ¢ar bizzejjed, li huwa biss il-hlas akkont

li jammonta ghal rinunzja tal-preskrizzjoni u mhux kwalsiasi hlas li jista’ jsir mid-

debitur. F'dan il-kaz il-Qorti tinsab konvinta li s-socjeta appellata bl-ebda mod

ma implikat jew tat xX'wiehed jithem, li hija kienet gieghda taccetta li kien ghad

baga’ xi forma ta’ bilan¢ dovut minnha, meta ghamlet il-hlas tal-15 ta’ April,

2014, anzi l-ir¢evuta ffirmata minn rapprezentant tas-socjeta appellanta stess

huwa prova suffi¢jenti li s-socjeta appellata ma kienet qieghda taccetta li fadal

[-ebda bilan¢ dovut minnha. II-Qorti tqis illi I-provi li tressqu juru bl-aktar mod

5 App. Inf. 09.02.2005.
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car li s-socjeta appellata ma kienet gieghda taghmel |-ebda hlas akkont meta
ghamlet il-pagament tal-15 ta’ April, 2014, anzi Christopher Grech fix-xhieda
tieghu qal li dan il-hlas sar ghas-saldu tal-pretensjonijiet kollha tas-socjeta
appellanta. Ghalhekk ma jistax jinghad illi dan il-hlas kien jammonta ghal xi
forma ta’ rinunzja tal-preskrizzjoni da parti tas-socjeta appellata, ghaliex il-fatti
juru mod iehor. Ghaldagstant tqis li l-ewwel parti tal-aggravju tas-socjeta

appellanta mhijiex misthogga u tichdu.

It-tieni aggravju: [it-trattattivi li saru bejn il-partijiet bejn 1-2013 u I-
2014]

36. Skont is-socjeta appellanta anki t-trattattivi li saru mill-partijiet dwar |-
additional claim taghha, u li dwarha hija istitwiet dawn il-pro¢eduri, ghandhom
jitgiesu li taw lok ghal rinunzja tal-preskrizzjoni. Spjegat li t-Tribunal ma kienx
korrett meta gal li ladarba dawn it-trattattivi ma mmaturawx fi ftehim bejn il-
partijiet, dan ifisser li ma kienx hemm rinunzja ghall-preskrizzjoni da parti tas-
socjeta appellata. Is-so¢jeta appellanta sahget li ladarba is-so¢jeta appellata
resget biex tiddiskuti din |-additional claim, u anki mill-mod kif gabet ruhha
waqt dawn it-trattattivi, wiehed jista’ jasal ghall-konkluzjoni li kien hemm
rinunzja ghall-preskrizzjoni. Spjegat li I-partijiet kienu talbu lit-Tribunal fl-ewwel
proceduri arbitrali sabiex jogghod lura milli jaghti |-/lodo tieghu ghaliex kien ghad
hemm il-possibilita li tizdied jew tigi modifikata t-talba tas-socjeta appellanta.
Qalet ukoll li anki jekk finalment dawn it-trattattivi ma wasslu ghall-ebda ftehim
dwar is-somma dovuta, u kien ghalhekk li kellhom jinbdew il-proceduri odjerni,

it-Tribunal xorta wahda ma kellux jinjora dawn il-fatti. Is-socjeta appellanta
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galet li kien in segwitu ghal dawn it-trattattivi li s-socjeta appellata ghamlet hlas
tal-bilanc tal-kont tal-periti fl-2014, u l-imgiba tas-socjeta appellata tindika li hija
ma kinitx gieghda tagbel mal-ammont kollu pretiz, u mhux li hija ma kellha
thallas xejn lis-socjeta appellanta. Skont is-soc¢jeta appellanta, din I-imgiba tas-

socjeta appellata kienet tammonta ghal rinunzja tacita tal-preskrizzjoni.

37. lzda s-socjeta appellata sahget li t-talbiet tas-socjeta appellanta tressqu
fi stadju meta I-perijodu preskrittiv ta’ sentejn kien diga ghadda. Qalet li hija fl-
ebda wagqt tat-trattattivi li saru bejn il-partijiet, ma rrikonoxxiet li hija debitrici
tas-socjeta appellanta fllammonti mitluba, u ghalhekk fl-ebda waqgt ma kien
hemm rinunzja tal-preskrizzjoni. Is-soc¢jeta appellata spjegat |i bhala fatt, is-
socjeta appellantaistitwiet proceduri arbitrali separati kontriha, u fi stadju meta
I-provi f'dawk il-proceduri kienu nghalqu, is-socjeta appellanta talbet li tithalla
tressaq claim addizzjonali, u talbet lit-Tribunal jghaddi ghal decizjoni arbitrali
minkejja li dan ma kien sema’ I-ebda provi dwar din il-claim. Qalet li kien
ghalhekk li hija talbet informazzjoni dwar din il-claim addizzjonali, sabiex
tevalwa jekk kienx jaghmel sens ghaliha li ta¢cetta li tizdied din il-c/laim minghajr
ma t-Tribunal jisma’ provi dwarha. Qalet |i ghalhekk it-trattattivi li qieghda
taghmel riferiment ghalihom is-socjeta appellanta fir-rikors tal-appell taghha,
ma kinux trattattivi dwar il-quantum dovut, izda kienu limitati sabiex jassistu lis-
socjeta appellata tiehu decizjoni dwar jekk ghandhiex ta¢éetta |-proposta tas-
socjeta appellanta sabiex |-arbitragg ezistenti jigi estiz ghall-claim addizzjonali.
Barra minn hekk, is-so¢jeta appellata qalet li dawn it-trattivi saru f'Mejju tal-
2013, bil-hsieb li s-so¢jeta appellata tara jekk ghandhiex taccetta li I-claim, u
ghalhekk il-perijodu preskrittiv ta’ sentejn kien diga ghadda.
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38. Ill-Qorti tirrileva li meta saru dawn it-trattattivi, il-perijodu preskrittiv ta’
sentejn kien diga ghadda, u ghalhekk jehtieg li ssir evalwazzjoni dwar jekk bl-
imgiba taghha u bil-partecipazzjoni taghha f'dawn id-diskussjonijiet, is-soc¢jeta
appellata accettatx li tirrinunzja ghal kwalsiasi terminu preskrittiv li lahaqg
iddekorra. Hawn il-Qorti taghmel riferiment ghal dak |li nghad fis-sentenza fl-
ismijiet Carmelo u Maria Teresa konjugi Farrugia vs. Andre u Lucia Carbonaro®,

fejn saru dawn l-osservazzjonijiet:

“3. Hekk “ir-rinunzja tacita ghall-accettazzjoni tal-preskrizzjoni ma tistax tinghad hlief
meta ma hemm I-ebda dubju li I-konvenut ried hekk” (Kollez. Vol. XXIX P 1 p.326).
B’ezemplari ma tistax tikkonfigura r-rinunzja tacita bis-semplici inerzja tal-parti jew
bl-accettazzjoni da parti tad-debitur li jiddiskuti I-meritu tal-pretiza jew it-trattattivi
tendenti ghar-rizoluzzjoni tal-vertenza. Dan ghaliex, kif rikonoxxut, it-trattattivi li jsiru
bejn il-partijiet biex tigi esplorata I-possibilita ta’ xi ftehim huma dejjem minghajr
pregudizzju. Ara Joseph Chircop et -vs- Salvatore Muscat noe, Appell, 28 ta’ April,
2000 u r-rassenja ta’ decizjonijiet kompendjenti fiha.

4. L-indagini dwar ir-rinunzja tacita timplika necessarjament apprezzament ta’ fatt.
Naturalment I-attur li jissollevaha jehtieglu jiddemostra mhux biss I-eZistenza ta’ fatt
inkompatibbli mal-volonta tad-debitur li jivvalora ruhhu mill-preskrizzjoni izda wkoll
li I-fatt hu derivat minn att spontaneju tad-debitur tieghu (Kollez. Vol. XXXVII P | p
307).

5. Certament, kif pacifikament akkolt, jitgiesu inkompatibbli mal-volonta li ssostni -
preskrizzjoni:-

(a)ir-rikonjizzjoni tad-debitu, li jista’ jkun prezunt jew indirett, u dippju langas hemm
bzonn li r-rikonoxximent ikun ghall-kwantita kollha u jista’ wkoll jirrigwarda kreditu
illikwidu (Kollez. Vol. XLIll p Il p 744). Dak li hu importanti hu li tali rikonoxximent ikun
car u esplicitu (Kollez. Vol. XXXVIl p Ill p 723);

(b)il-pagament akkont (Kollez. Vol. XLl p Il p. 684; Vol. XXIX p | p 755) jew il-weghda
tal-hlas b’rati;

6 App. Inf. 06.10.2004.
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(¢) Meta d-debitur jesprimi ruhhu fis-sens li m’ghandux jaghti daqs kemm gie mitlub
jew ikun ivvanta I-kompensazzjoni (Raymond Vella vs Moby Rentals Ltd, Appell, Sede
Inferjuri, 22 ta’ Novembru, 2001);

F’sitwazzjonijiet konsimili jitgies principju validu li ghall-azzjoni tal-kreditur ma tibqax
opponibbli I-preskrizzjoni ghax ikun ifisser li b’att spontaneju tieghu ta’ assunzjoni ta’
Certu sistema ta’ difiza d-debitur ipoggi ruhhu fi stat ta’ fatt li jirrendi inkompatibbli I-
pozizzjoni quridika tieghu mal-prezunzjoni kostitwenti I-fondament tal-preskrizzjoni
(Kollez. Vol. XXXVII p I p 310).”

39. Il-Qorti tqis li sa mill-bidu tal-proceduri arbitrali, il-pozizzjoni tas-socjeta
appellata kienet li hija ser thallas biss ghall-ammonti li I-periti tal-progett
ikkonfermaw li huma dovuti, u ghall-ebda ammont ulterjuri. Mill-provi jirrizulta
li I-partecipazzjoni tal-appellata fi trattattivi dwar jekk il-claim addizzjonali tas-
socjeta appellanta setghux jiddahhlu mal-claims originali, kienet partecipazzjoni
limitata sabiex tifhem ezattament x’kien li riedet taghmel s-soc¢jeta appellanta,
u mhux ghaliex kienet gieghda tipprospetta |i ser ikollha taghmel xi hlas
ulterjuri. ll-fatti juru li anki meta sar il-pagament tal-15 ta’ April, 2014, is-socjeta
appellata ghamlet il-hlas bl-intendiment |i dan kien hlas ghas-saldu tal-
pretensjonijiet kollha tas-so¢jeta appellanta, u li I-ebda ammont ulterjuri ma
kien dovut minnha. Ghaldagstant certament |li ma jistax jinghad i I-
partecipazzjoni tas-soc¢jeta appellata fit-trattattivi li kien hemm bejn il-partijiet
b’xi mod jista’ jitgies bhala rinunzja da parti taghha ghall-perijodu preskrittiv li
lahaqg iddekorra. Kif deciz fis-sentenza appena ccitata, il-partecipazzjoni fi
trattattivi bhal dawn hija meqjusa bhala wahda li saret minghajr pregudizzju, u
ghalhekk il-Qorti tqis li langas din il-parti tal-aggravju tal-appellanta m’hija

misthoqqga, u tichadha
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Decide

Ghar-ragunijiet premessi, din il-Qorti qieghda tiddeciedi dwar l-appell tas-
socjeta appellanta billi tichdu, filwaqt li tikkonferma d-decizjoni appellata fl-

intier taghha.

Spejjez tal-proceduri arbitrali jibgghu kif decizi, filwaqt li l-ispejjez ta’ dan |-

appell huma a karigu tas-socjeta appellanta.

Moaqrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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