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Numru 1

Appell numru 128/2021/1

All Clean Services Limited (C-39278)
V.

Direttur Generali tal-Kuntratti; Active
Ageing and Community Care; Ministeru
ghas-Solidarjeta’ u I-Gustizzja Sogjali, il-

Familja u d-Drittijiet tat-Tfal; Dibaw Services
Joint Venture

1. Dan huwa appell ta’ All Clean Services Limited [‘All Clean” jew “I-
appellanti”] minn decizjoni tat-8 ta’ April 2021 tal-Bord ta’ Revizjoni
dwar Kuntratti Pubbli¢i [“il-Bord ta’ Revizjoni”], imwaqqaf taht ir-
Regolamenti tal-2016 dwar |-Akkwist Pubbiku [L.S. 601.03], li ¢ahad
oggezzjoni taghha kontra decizjoni tal-awtorita kontraenti li |-offerta

taghha titwarrab ghax ma saritx kif imiss.
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2.

ll-fatti relevanti sehhew hekk: kienet saret sejha minn Active Ageing
and Community Care [‘l-awtorita kontraenti”’] ghal offerti ghal “the
Provision of Cleaning Services using Environmentally Friendly Clean-
ing Products for Entities within the Active Ageing and Community
Care (Lot 1)”. ll-kriterju tal-ghazla kellu jkun “best price/quality ratio”.
All Clean ghamlet zewg offerti — TID 134452 u TID 134544 — ghax
tefghet I-istess offerta darbtejn. Saru wkoll offerti minn ohrajn, fosthom

Dibaw Services Joint Venture [“Dibaw’].

B’ittra tal-15 ta’ Jannar 2021 All Clean diet mgharrfa illi I-offerti taghha
gew imwarrba t-tnejn ghax tgiesu “technically non-compliant”. L-ittra
kompliet fissret ir-ragunijiet ghala |-offerti tqiesu hekk, izda, ghalkemm
iz-zewq offerti ta’ All Clean kienu l-istess f'kollox, ir-ragunijiet moghtija

ghala twarrbet offerta kienu differenti minn dawk ghala twarrbet I-ohra.

Billi dehrilha li I-evalwazzjoni tal-offerti ma saritx sew, kemm ghax ma
tarax kif jista’ jkun li zewd offerti identi¢i fkollox jitwarrbu ghal
ragunijiet differenti u kif ukoll ghax dehrliha li kellha tinghata kopja ta’
dokument li ma nghatatilhiex, All Clean b’ittra tat-22 ta’ Jannar 2021
ressget oggezzjoni quddiem il-Bord ta’ Revizjoni. L-awtorita kontraenti
wiegbet ghall-oggezzjoni b'ittra tat-2 ta’ Frar 2021 u qalet illi r-
ragunijiet ghala twarrbet |-offerta TID 134452 kienu hziena u tnizzlu bi
zball, izda r-ragunijiet I-ohra moghtija kienu tajba u kellhom ighoddu

ghaz-zewq offerti.
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5. Il-Bord ta’ Revizjoni bid-decizjoni tat-8 ta’ April 2021 li minnha sar dan
l-appell ma lagax l-oggezzjoni ta’ All Clean u hekk ikkonferma d-

decizjoni tal-Awtorita kontraenti ghal ragunijiet li fissirhom hekk:

»The board notes that this tender in question was divided into 2 lots,
Lot 1 for the provision of Cleaning Services for AAEC Entities in Malta
whereas Lot 2 was for the provision of Cleaning Services for AAEC
Entities in Gozo.

»It furthermore notes that the appellant company submitted two bids
for Lot 1, namely TID 134452 and TID 134544. The contracting
authority issued the letter of rejection on the 15" January 2021 to the
appellant company in which the contracting authority listed the
reasons for rejection for Lot 1 and Lot 2 separately®. It results that the
reasons for rejection for in respect of bid TID 134544 were correctly
listed, whereas the reasons for rejection for bid TID 134452 were
wrongly listed.

»The appellant company filed its appeal on four grounds in respect of
both bids on Lot 1, but following the contracting authority’s reply to the
objection letter, wherein the right reasons for the rejection of TID
134452 were now listed in the said letter, namely:

»“1. Economic Operator did not submit a proposal including
subjects to be covered during the lectures, neither declared
that personnel performing the services are to be given the
provision of two hours per year per employee in regular in-
service refresher lectures;

»“2. Economic Operator did not submit a write up report including
a list of measures to ensure time keeping and employees’
attendance records;

»“3. Economic Operator did not submit a detailed list of
equipment to be utilised for the provision of cleaning services
and neither submitted a proposed implementation strategy as
required by the terms of reference;

»“4, Economic operator submitted only a list of cleaning products
to be used during the contract. However, safety data sheets
for each cleaning product were not presented and
accompanied by proof of Ecolabel.”

»The board notes the evidence on oath submitted by the evaluation
committee’s secretary, wherein it was stated that the appellant
company is non-compliant with the tender requirements on a number
of requisites, such as a list of lectures and subjects to be covered, lack
of details on time-keeping, lack of implementation strategy and the
lack of safety data sheet for cleaning products. All this led the witnhess
to state that “Overall, the terms of reference in the tender seem to
have been ignored”.

»The board furthermore notes that the appellant company contends
that its bid was deemed to be technically non-compliant “not for lack of

Fil-fatt iz-zewg offerti kienu ghal Lot 1.
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provision of documentation but for documentation allegedly not being
specific enough or not realistic enough or allegedly failed to contain
the expected information”. In view of the evidence provided by the
only witness, moreover produced by the same appellant company, the
board can only but reject this basis for the appeal.

»Furthermore, the board notes that whereas the appellant company
contends its bid submission was complete and satisfactory, at most,
had the evaluation committee wanted to properly understand and
appreciate the documentation submitted, then it should have sought
clarifications to assist in understanding better the offer made. The
board concurs with the submission made by the contracting authority
in this respect to the effect that no clarifications were needed, since
the issue here was that there was missing documentation and lack of
production of information.

»Furthermore, it results that it was mandatory information which was
omitted in the bid, and as the preferred bidder’s counsel rightly pointed
out, in terms of the tender document, “for mandatory criteria, if the
requirements are not satisfied, a ‘0’ score shall be allotted and the
tender shall be automatically disqualified, whereas if the requirements
are all met full marks per respective criterion shall be allotted”.

“In so far as the appellant company’s submission that its docu-
mentation in respect of safety data sheets are concerned and that
these are actually equivalent to the requested standards, the contract-
ing authority referred the board to page 25 of the tender document,
wherein it is clearly stated that “where in this tender document a
standard, brand or label is quoted, it is to be understood that the
contracting authority will accept equivalent standards, brands or
labels. However, it will be the responsibility of the respective bidders,
at tendering stage, to prove that this standard, brand or labels as
quoted are equivalent to the standard requested by the contracting
authority”. The board thus, even if it had to accept that the relative
documentation was submitted, finds that the bidder failed to prove that
it met the requirements listed by the contracting authority or their
equivalent.

»Based on the above considerations, the board will reject the appeal
submitted.

»The board, having evaluated all the above, concludes and decides:
»a) to dismiss the appeal, and

»b) to order that the deposit paid by the appellant company
not be refunded to the same appellant company.«

6. All Clean appellat b’rikors tas-27 t'‘April 2021, li ghalih wiegbu d-
Direttur tal-Kuntratti fis-17 ta’ Mejju 2021, I-awtorita kontraenti fil-21 ta’
Mejju 2021, il-ministeru fil-21 ta’ Mejju 2021 u Dibaw fis-27 ta’ Mejju

2021. Fir-rikors tal-appell All Clean talbet illi I-qorti:
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»a) tordna li ssir riferenza preliminari sabiex jigi stabilit jekk oblatur
appellanti ghandux id-dritt li jinghata evaluation grid li tkun saret
fl-istadju tal-award fil-konfront tal-offerta tieghu; sabiex jigu
stabbiliti |-parametri taht liema dokument u informazzjoni fir-
rigward tal-process t'evalwazzjoni jkun producibbli lill-oblatur; u
ghal kull kwistjoni ohra li joghgobha tispecifika u dan salv kull
provvediment iehor li jidhrilha xieraq u opportun;

»b) thassar u tirrevoka d-decizjoni tal-Bord taz Revizjoni dwar
Kuntratti Pubbli¢i numru CT 2025/2020 (kaz numru 1552) fuq
premessa u, minflok, issib li s-socjeta appellanti kellha tinghata t-
tender.«

7. L-aggravji tal-appell huma dawn:

»1. Fl-ewwel lok is-socjeta appellanti ma nghatax informazzjoni u
ragunijiet sufficjenti sabiex tkun fposizzjoni li tirregola I|-posizzjoni
taghha, partikolarment bir-rifjut li tinghata aé¢cess ghal dokumenti
rilevanti, inkluz I-evaluation grid, jilledi I-jedd tal-esponenti ghal smigh
xieraq kif protett mill-artikolu 47 tal-Karta ta’ Drittijiet Fondamentali tal-
Unjoni Ewropeja, u dan igib in-nullita tal-procedura odjerna;

»2. Fit-tieni lok, galadarba kien ammess mill-awtorita kontraenti li I-
awviz mibghut lill-appellanti dwar l-iskalifika kien skorrett u r-ragunijiet
moghtija lill-appellanti zbaljati u foloz, dan kien ifisser li se mai kellu
jithassar l-awviz li ntbaghat lill-esponenti u jintbaghat wiehed gdid;

»3. Fit-tielet lok u bla pregudizzju ghall-premess, il-Bord ta’ Revizjoni
dwar Kuntratti Pubbli¢i ma investigax il-kaz, u lanqas biss ikkunsidra
d-dokumenti esebiti sabiex jikkonkludi jekk I-evalwazzjoni li kienet
saret mill-awtorita kontraenti kenitx korretta jew le fil-ligi;

»4. Fir-raba’ lok, ma huwiex minnu li, fil-mertu, kien hemm taghrif
mandatarju li ma kienx gie inkluz fit-tender;

»5. Fl-ahhar nett, aladarba huwa ammess mill-awtorita kontraenti li I-
avviz mibghut lill-appellanti dwar I-iskalifika kien skorrett, wiehed ma
jistax jifhem kif |-appellanti tkun kostretta thallas l-ispejjez tal-appell.
Huwa inaccettabbli li I-appellanti jkollha thallas ghall-izballji u
turpetudni tal-appellati.«

8. L-appellanti kompliet fissret I-ewwel aggravju hekk:

»Ksur tad-dritt ghal rimedju effettiv u nuqqgas ta’ trasparenza
»Dan l-aggravju jitressaq fir-rigward tas-segwenti:
»(a) il-fatt li I-appellanti nghataw ragunijiet allegatament hziena
ghar-rifjut tal-offerta taghhom;
»(b) li r-ragunijiet li nghataw lill-appellanti ma kinux suffi¢jenti, u
[-awtorita kontraenti kellha obbligu skond il-ligi li taghti lill-

appellanti kopja tal-evaluation grid u tal-puntedgi i
nghataw meta giet ikkunsidrata |-offerta taghhom;

»(¢) li I-Bord ta’ Revizjoni tal-Kuntratti Pubbli¢i rrifjuta t-talba li
tigi esebita din I-evaluation grid minkejja li r-rapprezentant
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tal-awtorita kontraenti kienet ikkonfermet li dan id-doku-
ment kien jezisti.

»(a) Jirrizulta ammess mill-awtorita kontraenti li l-avviz formali i
ntbaghat lill-appellanti fejn |-offerta taghha giet michuda kien fih zbalji
serji billi jirrizulta li -appellanti nghataw ragunijiet skorretti ghar-rifjut
tal-offerta.

»Dan il-fatt wahdu jfisser li s-socjeta rikorrenti ma nghatatx ragunijiet
tajba sabiex tkun tista’ ssejjes I-appell taghha. Dan fih innifsu u wahdu
huwa vjolazzjoni gravi bizzejjed ghad-dritt t'access ghal rimedju
effettiv li jwassal ghan-nullita tar-rifjut tal-offerta u/jew tal-procedura de
quo.

»lzda lil hinn minn din il-konsiderazzjoni, hemm ohra iktar serja minn
hekk: u cioé il-mod legger ta’ kif il-bord ittratta din id-dikjarazzjoni,
dikjarazzjoni li febda mument ma giet ikkorroborata jew konfermata
mill-istess Direttur tal-Kuntratti. Ma hemm ebda prova li turi sodis-
facentement li I-izball kien biss fil-mod kif intbaghat I-avviz ta’ rifjut u
mhux meta kienet ged tigi evalwata l-offerta. Jekk huwa veru li |-
Direttur tal-Kuntratti stess ghamel zball serju bhal dan, din tinkwina |-
process shih tal-appalti pubbli¢i kollha. Kemm setghu kien hemm
persuni li gie lez id-dritt taghhom ghal rimedju ghaliex inghataw
ragunijiet inveritieri gha¢-¢ahda tal-offerta taghhom?

»ll-prin¢ipju ta’ buon amministrazzjoni jimponi obbligu fuq l-awtorita
kontraenti li ggib provi konkreti, u trasparenti, ghad-decizjonijiet
taghha. Zgur li I-ligi ma tippermettix lill-awtorita li tirrevedi r-ragunijiet li
tat wara li tkun irceviet appell jew tkun saret kontestazzjoni. Zgur li I-
ligi ma tippermettix li l-awtorita ghandha mano libera li tbiddel ir-
ragunijiet tar-rifjut wara li tara l-appell tal-parti konc¢ernata.

»Kien ghalhekk obbligu tal-Bord dwar ir-Revizjoni tal-Kuntratti Pubblici
li jikkonsidra allegazzjoni bhal dik tal-awtorita kontraenti bis-serjeta u
jordna investigazzjoni sabiex il-partijiet kollha jkollhom mohhhom
mistrieh li I-pro¢edura odjerna giet segwita korrettement. Filwaqt li I-
uniku mod korrett f'sitwazzjoni bhal dik in dezamina kienet tkun li |-
Bord tal-Appelli jordna li I-evalwazzjoni terga’ ssir u l-avvizi jinhargu
mill-gdid, soluzzjoni ohra kienet tkun li jigi ordnat li jigi pprezentat id-
dokument li juri r-rizultanzi tal-evalwazzjoni tal-offerti tal-appellanti. Is-
segretarja tal-bord t'evalwazzjoni kkonfermat li dak id-dokument kien
jezisti u ghalhekk ¢ertament ma kellu jkun hemm ebda ostakolu li ssir
id-disclosure tieghu.

»(b) Fi kwalsiasi kaz ghandu jirrizulta li I-avviz moghti lill-appellanti
kien karenti billi ma kienx jinkludi kopja tal-evaluation grid li kien sar fil-
kuntest tal-offerti tal-appellanti.

»F’dan ir-rigward jigi rilevat li fix-xhieda taghha r-rapprezentant tal-
awtorita kontraenti kkonfermat bil-gurament li dan id-dokument jezisti
u kien sar fil-konfront tal-offerti li saru mill-awtorita appellanti.

»Jista’ jkun li proprju sabiex jigi evitat I-obbligu Ii jipprodu¢u dak I-
evaluation grid I-awtorita kontraenti ikkonsidrat li dawk I-offerti li waqt |-
award jinghataw ‘0’ marki f'xi wiehed mis-sezzjonijiet tal-award kien
jitgies technically non compliant. Izda il-fatt li jinghata xi ‘0’ ma jbiddel
xejn mill-fatt li l-offerta saret regolarment u giet evalwata mill-
evaluation committee.
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»Galadarba l-evaluation grid giet kompilata ma hemm I|-ebda raguni
ghala din ma ghandhiex tinghata lill-oblaturi sabiex ikunu jistghu
jirregolaw ruhhom ahjar. Dan huwa partikolarment importanti f'kaz
bhal dak in dezamina fejn il-prezz wahdu ma huwiex |-uniku kriterju
ghall-ghazla u ghalhekk ikun ahjar ghall-oblatur li jkollu idea ta’ kif giet
megjusa |-kwalita tal-offerta tieghu.

»L-evaluation grid, la darba tkun saret u imtliet, ghandha titgies bhala
I-minimu i jista’ jinghata sabiex jigi sodisfatt ir-rekwizit li oblatur
jinghata ragunijiet tajbin u trasparenti sabiex ikollu rimedju effettiv.
Wara kollox I-evaluation grid ta’ kull offerta ma fihiex informazzjoni
dwar kompetituri ohra u ghalhekk ma tistax titgies li tikkontjeni trade
secrets jew hija tant sigrieta li ma ghandhiex tinghata lil offerent.

»F'dan ir-rigward jigi rilevat li anke I-Qorti tal-Gustizzja Ewropea
tikkunsidra li I-ghoti tal-evaluation grid huwa dritt tal-oblatur. B’hekk
per ezempju fis-sentenza tal-General Court (Third Chamber) tal-Qorti
Ewropea tat-22 ta’ Mejju 2012 fl-ismijiet Sviluppo Globale v.
Commission (case T-6/10) [ECLI:EU:T:2012:245] u kif ukoll is-senten-
za case T-40/01 Scan Office Design SA v. Commission of the Euro-
pean Communities tat-28 ta’ Novembru 2002 [ECLI:EU:T:2002:288]
gie dec¢iz minghajr tlagliq li I-oblatur kellu dritt ghar-rapport ta’ eval-
wazzjoni u ghall-marki moghtija mill-kumitat ta’ evalwazzjoni.

»B’Zieda ma’ dan ghandu jirrizulta li fil-fatt [-awtorita kontraenti
ghaddiet kopja tar-rapport t'evalwazzjoni lill-oblaturi |-ohra, u dan
jirrizulta: mill-appell tal-offerent X Clean Ltd (TID 134362) li sar fir-
rigward tal-istess tender ... ... ...

»(¢) Li I-Bord ta’ Revizjoni tal-Kuntratti Pubbli¢i rrifjuta t-talba li tigi
esebita din l-evaluation grid minkejja li r-rapprezentant tal-awtorita
kontraenti kienet ikkonfermet li dan id-dokument kien jezisti.

»llli ghalhekk tenut kont li l-awtorita kontraenti dikjarat li kellha I-
evaluation grid ghall-offerti tas-socjeta appellanti, u li l-istess awtorita
kienet ged tiddikjara li d-Dipartiment tal-Kuntratti kien ghamel Zball fir-
ragunijiet li gew dikjarati lill-esponenti, ii-Bord dwar Revizjoni tal-
Kuntratti Pubbli¢ci ma messux irrifjuta t-talba ghal produzzjoni tad-
dokumenti in kwistjoni, multo magis meta kellu jirrizultalu li lil oblaturi
ohra dan id-dokument kien inghata!

»llli ¢-cahda ghall-produzzjoni ta’ dan id-dokument specifiku hija ksur
tal-principji ta’ trasparenza, non-diskriminazzjoni u equality of arms, u
tammonta ghal ksur tad-dritt ghal rimedju effettiv kif protett mill-artiklu
47 tal-Karta ta’ Drittijiet Fondamentali tal-Unjoni Ewropea:

»“Kull persuna li d-drittijiet u I-libertajiet taghha garantiti mil-ligi tal-
Unjoni jigu vjolati ghandha d-dritt ghal rimedju effettiv quddiem
gorti skond il-kondizzjonijiet stabbiliti f'dan I-Artikolu.”

»F’dan ir-rigward issir riferenza ghal kawza C-440/13 Croce Amica
One ltalia [ECLI:EU:C:2014:2435] tal-11 ta’ Dicembru 2014 fejn gie
spjegat:

»“40 Since Directive 89/665 does no more than coordinate
existing mechanisms in Member States in order to ensure the full
and effective application of the directives laying down substantive
rules concerning public contracts, it does not expressly define the
scope of the remedies which the Member States must establish
for that purpose. Therefore, the question of the extent of the
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judicial review exercised in the context of the review procedures
covered by Directive 89/665 must be examined in the light of the
purpose of the latter, care being taken to ensure that its
effectiveness is not undermined (judgment in HI, EU:C:2002:379,
paragraphs 58 and 59).

»“41 It should be noted, in that regard, that the function of the
review system is governed by the third subparagraph of Article
1(1) of Directive 89/665, which provides that Member States are
to take the measures necessary to ensure that, as regards
contracts falling within the scope of Directive 2004/18, decisions
taken by the contracting authorities may be reviewed effectively
and, in particular, as rapidly as possible, on the grounds that such
decisions have infringed EU law in the field of public procurement
or national rules transposing that law.

»“42 It follows that the review procedures established by that
provision serve to ensure that the relevant rules of EU law, in
particular those laid down in Directive 2004/18, or national
provisions transposing those rules, are complied with.

»“43 It must be borne in mind that review of legality cannot be
confined to an examination of whether the decisions of
contracting authorities are arbitrary (see, to that effect, Hl,
EU:C:2002:379, paragraph 63).

»“44 Therefore, such remedies entail a review as to whether an
act was lawful, not a review of whether the act was expedient.

»“45 In the absence of specific EU legislation in this field, the
detailed provisions governing judicial review must be established
by national procedural rules, subject to compliance with the
principles of equivalence and effectiveness (see, to that effect, Hl,
EU:.C:2002:379, paragraph 68). Accordingly, the national
legislature may grant the competent national courts and tribunals
more extensive powers for the purpose of reviewing whether a
measure was expedient.”

»llli ma ghandhu jkun hemm I-ebda dubju li skond ir-regoli tal-
procedura taghna I-evaluation grid li kien jirreferi biss ghall-offerta tal-
esponenti kienet dokument li kellha tigi prodotta mix-xhud u r-rifjut tal-
bord li jippermetti I-istess kienet vjoiazzjoni tad-dritt ghal rimediju
effettiv.

»llli fdan ir-rigward l|-esponenti ser jitlob lii dina l|-onorabbli gorti
taghmel riferenza lill-Qorti tal-Gustizzja tal-Unjoni Ewropeja sabiex jigu
stabbiliti I-parametri taht liema dokument u informazzjoni fir-rigward
tal-process t'’evalwazzjoni jkun producibbli lil oblatur.«

9. Essenzjalment, l-aggravju kollu hu: (i) illi I-fatt li bi Zball inghataw
ragunijiet hziena ghala twarrbet wahda mill-offerti kellu jwassal biex
jithassar il-process ta’ evalwazzjoni; u (ii) illi l-appellanti kellha dritt

tinghata kopja tal-evaluation grid.
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10. Dwar li nghataw ragunijiet hziena ghala twarrbet wahda mill-offerti ta’

All Clean kien inghad hekk fit-twegiba tal-awtorita kontraenti tat-2 ta’

Frar 2021 ghall-oggezzjoni ta’ All Clean quddiem il-Bord ta’ Revizjoni:

Dot en . the contracting authority notes that the Department of
Contracts mistakenly issued the wrong justification grounds for the
decision taken by the contracting authority when it comes to tender ID

134452.

»The grounds for its decision should have been the following:

»1.

»2.

»3.

»4,

Economic Operator did not submit a proposal including
subjects to be covered during the lectures, neither declared
that personnel performing the services are to be given the
provision of two hours per year per employee in regular in-
service refresher lectures;

Economic Operator did not submit a write up report including
a list of measures to ensure time keeping and employees’
attendance records;

Economic Operator did not submit a detailed list of
equipment to be utilised for the provision of cleaning services
and neither submitted a proposed implementation strategy
as required by the terms of reference;

Economic operator submitted only a list of cleaning products
to be used during the contract. However, safety data sheets
for each cleaning product were not presented and
accompanied by proof of Ecolabel.«

11. ll-qorti tifhem illi li gara hu illi l-awtorita kontraenti kkomunikat lid-

12.

Dipartiment tal-Kuntratti r-ragunijiet ghala I-kumitat tal-ghazla mahtur

mill-awtorita rrakkomanda li I-offerta TID 134452 titwarrab, u d-Dipar-

timent bi zball fl-ittra lill-appellanti ndika ragunijiet ohra.

Ir-ragunijiet originalment moghtija fl-ittra tal-15 ta’ Jannar 2021 li biha

[-awtorita kontraenti gharrfet lil All Clean illi |-offerti taghha gew

imwarrba kienu dawn:

»TID 134452

»e

Although Economic Operator indicated the chosen manager/s
and supervisors, it was not specified that the team managers and
supervisors will be present at the time indicated in the terms of
reference as spec. n° 2.3 Managerial and Supervisors Staff;
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13.

14.

»e Economic Operator submitted a write up report to ensure a list of
measures, including the proposed cleaners working shift/roster
system, to ensure an adequate level of service, but did not
include templates;

»e Economic Operator submitted a contingency plan that cannot
realistically deal with the breakdown of public transportation
system. Economic Operator does not refer to any cleaning
personnel but refers to employees that either work from home or
if not they should take annual leave, time off in lieu or unpaid
leave;

»e Economic Operator did not submit a detailed list of equipment to
be utilised for the provision of cleaning services together with a
proposed implementation strategy as requested in the terms of
reference.

»TID 134544

»e Economic Operator did not submit a proposal including subjects
to be covered during the lectures, neither declared that personnel
performing the services are to be given the provision of two hours
per year per employee in regular in-service refresher lectures;

»e Economic Operator did not submit a list of measures to ensure
time keeping and employees’ attendance record templates;

»e Economic Operator did not submit a detailed list of equipment to
be utilised for the provision of cleaning services and neither
submitted a proposed implementation strategy as requested in
the terms of reference.«

Fil-fatt, kontra dak li tghid l-awtorita kontraenti, mhux biss ir-ragunijiet
ghala twarrbet |-offerta TID 314452 kienu hziena, izda wkoll dawk
ghala twarrbet I-offerta TID 314544 ma kinux indikati kollha: fl-ittra tal-
15 ta’ Jannar 2021 jissemmew tliet radunijiet, li hlief ghal dettalji
minimi u insinjifikanti, huma |-istess bhall-ewwel tliet ragunijiet
imsemmija fit-twegdiba tat-2 ta’ Frar 2021, izda r-raba’ raguni elenkata
fit-twegiba tat-2 ta’ Frar 2021 ma tissemmiex fl-ittra tal-15 ta’ Jannar
2021 relativament ghall-offerta TID 314544, ghalkemm tissemma rela-

tivament ghall-offerta TID 314452.

Madankollu, jista’ jinghad illi r-ragunijiet kollha ghala effettivament

twarrbu z-zewg offerti jissemmew fl-ittra tal-15 ta’ Jannar 2021, ghal-
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15.

16.

All Clean Services Limited v. Direttur Generali tal-Kuntratti et

kemm fdik l-ittra jissemmew ukoll ragunijiet ohra li tnizzlu bi Zzball u li

huma ghalhekk irrelevanti.

Kien ikollha ragun I-appellanti tilmenta li kieku nghatat biss ir-ragunijiet
zbaljati u mbaghad, meta |-Bord ta’ Revizjoni gie biex jisma’ I-oggezz-
jonijiet taghha kontra dawk ir-ragunijiet, giet mgharrfa li dawk ir-
ragunijiet kienu hziena u |-offerti taghha twarrbu ghal ragunijiet ohra li
ma kinitx taf bihom. Li gara izda hu li l-appellanti nghatat kemm ir-
ragunijiet hziena u kemm dawk li tassew wasslu biex jitwarrbu |-offerti
taghha, u ghalhekk kellha I-fakolta tressaq l-oggezzjonijiet taghha
kontra dawn ukoll. Il-fatt li giet mgharrfa li whud mir-ragunijiet ghala
twarrbet l-offerta TID 134452 ma kinux tajbin u ghalhekk ma kinux
sejrin jitgiesu wagqt li r-ragunijiet I-ohra kienu dawk ghala twarrbu z-
zewq offerti, ma jfissirx illi l-appellanti sabet ruhha konfrontata
b’argumenti dodda |i ma Kkinitx lesta ghalihom; ifisser biss li I-
oggezzjonijiet taghha kontra whud mir-ragunijiet ma kellhomx ghalfejn
jitgiesu, u izda l-oggezzjonijiet I-ohra taghha kienu jolgtu r-ragunijiet
kollha ghala twarrbu l|-offerti. Barra minn hekk, wara li kienet mgharrfa
bl-izball, l-appellanti issottomettiet nota ulterjuri (bla data) bil-
kummenti taghha dwar ir-ragunijiet li bagghu jitgiesu, u ghalhekk ma

jistax jinghad li b’dan l-izball I-appellanti garrbet pregudizzju.

L-argument imbaghad li ghax ittiehed dan l-izball mela x’aktarx kien
hemm Zbalji ohra fil-pro¢ess kollu tal-evalwazzjoni u tal-ghazla ma
huwiex imsahhah bi provi, u ma jistax jinghad li, ghax ittiehed Zball li

ma holoq ebda pregudizzju ghall-appellanti, mela |-pro¢ess kollu hu
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17.

18.

19.

20.

vizzjat. Barra minn hekk, ma jidhirx li I-izball ittiehed waqt il-process ta’
evalwazzjoni u ghazla izda fil-process ta’ komunikazzjoni jew bejn I-
awtorita kontraenti u d-dipartiment jew bejn id-dipartiment u I-

appellanti.

Din |-ewwel parti tal-aggravju hija ghalhekk michuda.

Fit-tieni parti tal-aggravju l-appellanti tghid illi kellha jedd li tinghata
kopja tal-evaluation grid relativa ghall-evalwazzjoni tal-offerti taghha u
titlob ukoll referenza lill-Qorti tal-Gustizzja tal-Unjoni Ewropea dwar

hekk.

Huwa minnu illi fl-ittra taghha tat-22 ta’ Jannar 2021 All Clean talbet
“the production of such documentation as may be necessary so as to
establish the relevant facts”, ghalkemm fdik I-ittra ma talbitx I-
evaluation grid specifikament. Fis-seduta tal-25 ta’ Marzu 2021
guddiem il-Bord ta’ Revizjoni, izda, All Clean “asked for a copy of the
full evaluation report to be made available” u dan ovvjament jinkludi I-
evaluation grid. Dakinhar stess izda |-bord osserva illi “the partici-
pating parties have the necessary information in hand and would
therefore not consider the request for the full evaluation report”. Huwa
minnu wkoll ghalhekk illi All Clean bagghet ma nghatatx kopja tal-

evaluation grid.

Madankollu, ghalkemm All Clean ma nghatatx kopja tal-evaluation
grid relativa ghal-offerti taghha, huwa minnu wkoll dak li tghid fir-rikors
tal-appell illi dik il-grid relativa ghal offerti ta’ oblaturi ohra nghatat lil

dawk l-oblaturi. Fil-fatt, oblatur iehor — X Clean Limited — li wkoll tefa’
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21.

22.

All Clean Services Limited v. Direttur Generali tal-Kuntratti et

offerti wara l-istess sejha, oggezzjona kontra decizjoni tal-Bord ta’
Revizjoni u appella mid-decizjoni tal-bord, ipprezenta kopja tal-eval-
uation grid relattiva ghall-offerti tieghu flimkien mar-rikors tal-appell?.
Huwa fatt mela li All Clean mhux biss ma nghatatx kopja tal-
evaluation grid ghalkemm talbitha izda wkoll garrbet diskriminazzjoni
ghax lil haddiehor dik il-grid inghatat. Ma tharsitx il-par condicio tal-

oblaturi.

[I-fatt wahdu li oblatur ma jinghatax dokument mhux bilfors iwassal
biex il-process tal-ghazla jew il-pro¢ess tad-determinazzjoni tal-ogg-
ezzjoni quddiem il-Bord ta’ Revizjoni jithassar, jekk dak id-dokument
ma jkunx wiehed relevanti ghall-ghanijiet tal-oggezzjoni tal-oblatur. Fil-
kaz tallum izda ma jistax jinghad illi |-evaluation grid ma kienx
relevanti ghall-ghanijiet tal-oggezzjoni ta’ All Clean. Fil-fatt fl-ittra ta’
oggezzjoni tat-22 ta’ Jannar 2021 All Clean kienet ghamlet din I-

osservazzjoni:

»|t must be stressed that, at law, the technical criteria for eliminating a
bid must be objective and cannot be rooted in any form of subjectivity.
A distinction thus had to be made between a failure to submit a
document and an unsatisfactory reply: a failure to submit a document
is an objective fact that could (in the right circumstances) lead to the
elimination of a tender for lack of administrative compliance; whether
the contents of the document are satisfactory or not and to what
extent they are satisfactory is a subjective value judgement that
cannot lead to the elimination of a tender but must, if anything, be
reflected in the marks given to that bid when determining the most
advantageous technical offers.«

Jekk dan huwiex korrett jew le hija kwistjoni ohra. |zda biex tigi
determinata din l-oggezzjoni kellu gabel xejn jigi prodott I-evaluation

grid sabiex jigi determinat x’konsegwenzi nghataw mill-kumitat tal-

Appell numru 126/2021 u appell numru 127/2021, li geghdin jigu decizi llum ukoll.
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23.

24.

25.

ghazla ghal dak li dehrilhom li kien nugqas fid-dokumenti prodotti u
jekk dan tgiesx ekwivalenti ghal nuggas ta’ produzzjoni tad-doku-

menti.

Irrispettivament minn jekk hemmx jedd taht id-dritt ewropew li oblatur
jinghata dan id-dokument, il-fatt illi All Clean inghatat trattament
differenti minn haddiehor fug haga relevanti huwa bizzejjed biex
jivvizzja, mhux il-process tal-ghazla nnifsu, izda |-process ta’ revizjoni

tal-process tal-ghazla mill-Bord ta’ Revizjoni.

In¢identalment, waqt it-trattazzjoni bil-fomm saret osservazzjoni fis-
sens illi, biex jitgies dan l-aggravju taghha dwar in-nuqqas li tinghata-
Iha kopja tal-evaluation grid, All Clean kellha tressaq appell mhux biss
mid-decizjoni finali tal-Bord ta’ Revizjoni tat-8 ta’ April 2021, izda wkoll
mid-decizjoni “interlokutorja” mehuda mill-istess bord waqt is-seduta
tal-25 ta’ Marzu 2021 meta giet michuda t-talba ghall-produzzjoni tal-
grid. Madankollu, il-gorti hija tal-fehma illi ladarba t-talba quddiemha
ma hijiex ghall-produzzjoni tal-grid izda ghat-thassir tad-decizjoni finali
li, ghar-ragunijiet moghtija fuqg, hija vizzjata minhabba n-nuqqgas tal-
produzzjoni tal-evaluation grid, u, konsegwentement, minhabba
nuqqas ta’ harsien tal-par condicio, din |-e¢¢ezzjoni ma ghandhiex
tkun ta’ ostakolu ghall-konkluzjoni li waslet ghaliha din il-qorti illi I-

process ta’ revizjoni quddiem il-Bord ta’ Revizjoni kien vizzjat.

Fid-dawl ta’ dawn il-konsiderazzjonijiet, ma jibgax mehtieg li ssir ir-

referenza lill-Qorti tal-Gustizzja tal-Unjoni Ewropea mitluba mill-
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All Clean Services Limited v. Direttur Generali tal-Kuntratti et

appellanti. Lanqas jibga’ mehtieg li I-qgorti tqis I-aggravji l-ohra tal-

appell.
26. ll-qorti ghalhekk tiddisponi mill-appell billi:
i.  matqisx it-talba li ssir referenza lill-Qorti tal-Gustizzja;

ii. tilga’ t-talba li thassar id-decizjoni tal-Bord ta’ Revizjoni tat-8 ta’
April 2021, u tibghat l-atti lura lill-istess bord biex igis mill-gdid
l-oggezzjoni ta’ All Clean b’dan illi din ghandha tinghata I-istess

trattament li nghata lil oblaturi ohra;

li. ma tgisx it-talba biex l-appellanti tinghata I|-kuntratt, billi dan
jiddependi fuq x’ser ikun I-ezitu tal-process ta’ revizjoni

guddiem il-bord.

27. L-ispejjez ta’ dan l-episodju jhallsuhom id-Direttur tal-Kuntratti u I-

awtorita kontraenti.

Mark Chetcuti Giannino Caruana Demajo Anthony Ellul
Prim Imhallef Imhallef Imhallef

Deputat Redistratur
rm
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