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Kumpilazzjoni numru: 236/2021
[1-Qorti,

Rat l-imputazzjonijiet migjuba kontra l-imputat Malone Debono, detentur
tal-karta tal-identita” bin-numru 373088(M), billi huwa akkuzat talli nhar
il-hdax (11) t'April elfejn u wiehed u ghoxrin (2021), ghall-habta tat-
tmienja ta’ filghaxija (20:00) gewwa l-istabbiliment The Convenience

Shop, Triq Zabbar, Fgura:

1. Ikkommetta serq ta’ 494 Euro u/jew oggetti ohra, minn hanut
Convenience, liema serq huwa aggravat bil-mezz, bil-hin u valur u dan
ghad-detriment ta” The Convenience Shop u/jew persuni ohra.

2. Talli fl-istess data, hin, lok u cirkostanzi, ikkommetta l-imsemmija reat

li permezz tieghu kiser ordni ta” probation imposta fuqu mill-Qorti tal-



Magistrati (Malta) preseduta mill-Magistrat Dr. Claire Stafrace
Zammit LL.D. nhar il-wiehed u ghoxrin (21) ta” Jannar tas-sena elfejn
u wiehed u ghoxrin (2021).

3. Talli fl-istess data, hin, lok u cirkostanzi, kiser il-provedimenti ta’
sentenza sospiza moghtija fil-konfront tieghu mill-Qorti tal-Magistrati
(Malta) (Magistrat Dr. Natasha Galea Sciberras LL.D.), datata erbatax
(14) ta” Lulju, elfejn u ghoxrin (2020), liema sentenza saret definittiva u
ma tistax tigi mibdula u dan bi ksur tal-Artikolu 28A tal-Kap. 9 tal-
Ligijiet ta” Malta.

U aktar talli fl-istess dati, hinijiet, lokalitajiet u cirkostanzi hawn fuq

imsemmija:

1. Kiser il-liberta” provizorja billi naqas milli jhares il-kundizzjonijiet li
gew imposti fuqu mill-Magistrat Dr. N. Camilleri LL.D., b’digriet
moghti nhar is-7 t'April 2021, li bih ha I-helsien mill-arrest.

2. U aktar talli rrenda ruhu recidiv ai termini tal-Artikoli 49, 50 u 289 tal-
Kap. 9 tal-Ligijiet ta’ Malta liema sentenzi saru definittivi u ma jistghux

jinbidlu.

[I-Qorti giet gentilment mitluba tirrevoka s-somma msemmija fl-
obbligazzjoni tal-plegg, ossia garanti, liema somma totali ghandha tigi
mghoddija favur il-gvern ta” Malta kif ukoll tirrevoka 1-helsien mill-arrest
tal-imsemmi Malone Debono u tordna l-arrest mill-gdid tal-imsemmija
imputat fejn b’diversi digrieti hawn fuq imsemmija, kien inghata 1-helsien

mill-arrest, kif stipulat fl-Artikolu 579 tal-Kapitolu 9 tal-Ligijiet ta” Malta.

I1-Qorti giet ukoll mitluba sabiex f'kaz ta” htija, tikkundanna lill-imputat

ghall-hlas ta” spejjez li jkollhom x’jagsmu mal-hatra ta” esperti jew periti



fil-proceduri hekk kif ikkontemplat fl-Artikolu 533 tal-Kapitolu 9 tal-
Ligijiet ta” Malta.

Rat illi, waqt is-seduta tal-10 ta” Gunju 2021 il-Prosekuzzjoni nfurmat lill-
Qorti li ma kellhiex aktar provi xi tressaq f'dan il-kaz u b’hekk ghalqget il-
provi taghha;

Rat illi, waqt is-seduta tal-10 ta” Gunju 2021 id-difiza ma kelliex provi xi

tressaq;

Waqt is-seduta tal-10 ta” Gunju 2021 semghet sottomissjonijiet finali mill-

partijiet.

Rat l-atti kollha ta” dan il-procediment u d-dokumenti esebiti.

XHIEDA

F’dan il-process xehdu tmien (8) xhieda kif gej:

Spettur Paul Camilleri (a fol 42 et. seq.); Miglena Stoicheva (a fol 49 et. seq.);
Dorianne Sciberras (a fol 51 et. seq.); Shawn Cassar (a fol 53 et. seq.);
Probation Officer Maria Mifsud (a fol 64 et. seq.); Spettur Roderick Attard
(a fol 67 et. seq.); Annalisa Dark (a fol 68 et. seq.); PC 885 Manuel Zammit
(a fol 70 et. seq.).



KUNSIDERAZZJONIJIET GENERALI

Preliminari?

Din hija Qorti ta” Gudikatura Kriminali. Quddiemha persuna jew persuni
jigu mixlija li wettqu reati kriminali. I1-Qorti hija adita bl-imputazzjonijiet
li jingiebu quddiemha u li jkunu maghmula mill-prosekuzzjoni. Hemm
limitu kemm il-Qorti tista” tkun flessibbli fir-rigward tal-interpretazzjoni

tal-imputazzjonijiet li jingiebu quddiemha.

Ghalkemm verament li I-komparixxi li fugha hemm l-imputazzjonijiet hija
ritenuta bhala un avviso a comparire, l-imputazzjonijiet huma dejjem ta’
indoli penali. Ir-regoli tal-procedura ma jistghux jigu interpretati b’'mod
wiesa’ tali li l-parametri tal-azzjoni penali jigu spustati jew mibdula.

Altrimenti d-difiza ma tkunx tista” tiddefendi ruhha kif jixraq.

Quddiem din il-Qorti jekk persuna tinstab hatja tehel piena. Jekk ma
tinstabx hatja tigi mehlusa mill-imputazzjonijiet dedotti. Il-valutazzjoni
dwar jekk persuna tkunx hatja jew le tiddependi dejjem fuq il-provi li
jingiebu quddiemha (u quddiem ebda post jew medium iehor) u l-istess
valutazzjoni hija marbuta mal-imputazzjonijiet kriminali li jkunu gew
miktuba u prezentati quddiemha mill-Pulizija Ezekuttiva jew skont kif
ikunu gew mizjuda jew mibdula fl-istadju opportun - u dejjem mhux
aktar tard minn meta 1-Prosekuzzjoni tkun iddikjarat il-provi taghha

maghluqa. Altrimenti jekk ma jkunx hekk l-akkuzatur ikun jista’ jbiddel

11I-Qorti geghda tibbaza dan fuq l-ispjega li ta l-kollega 1-Magistrat illum Imhallef Aaron Bugeja fil-
kawza il-Pulizija vs Joseph Calleja et. deciza fil-5 ta” Frar 2016
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il-parametri tal-azzjoni penali skont meta jidhirlu u skont l-andament ta’

dak li jkun ged isehh jew li jkun irrizulta matul il-kors tal-process penali.

Ghalkemm hemm element ta” flessibilita’” provdut minn certu
gurisprudenza fir-rigward tal-procedimenti quddiem dawn il-Qrati ta’
gurisdizzjoni limitata, din il-flessibilita” trid tkun tali li ma tkunx ta’

pregudizzju ghall-proceduri penali u ghad-drittijiet tad-difiza.

Is-setghat ta’ din il-Qorti u r-rimedji li din il-Qorti tista” taghti f'kull kaz
huma limitati u ristretti ghal dawk li huma previsti mil-Ligi u fil-Ligi. Din
il-Qorti ma ghandiex is-setgha, ossia carte blanche li tiddeciedi kif trid u
tipprovdi kull rimedju li jidhlilha f'mohhha jew li trid jew li tkun tixtieq
taghti. Il-provvedimenti taghha huma limitati ghal dawk provduti fil-

Kodici Kriminali.

Din il-Qorti ma tistax tiehu post jew tissostitwixxi 1-Qorti Civili
kompetenti jew taghti rimedji ta” natura civili li mhumiex previsti mill-
Kodici Kriminali bhala li jistghu jigu emanati minn Qorti ta” Gudikatura

Kriminali.

F'kull kaz pero’, stante li din hija Qorti ta’ Gudikatura Kriminali hija
marbuta bit-termini tal-imputazzjoni skont kif spjegat aktar ‘il fuq. Aktar
minn hekk, quddiemha, huwa dmir tal-Prosekuzzjoni li tipprova l-kaz
taghha skont kif proferit fl-imputazzjoni kontestata sal-grad ta’
konvinciment morali u sufficjenza probatorja lil hinn minn kull dubju
dettat mir-raguni. Mill-banda l-ohra, jekk id-difiza taghzel 1i tressaq xi
provi jew sottomissjonijiet kif sar f'dan il-kaz, huwa bizzejjed ghad-difiza
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li tikkonvinci lil Qorti bit-tezi taghha fuq bazi ta” konvinciment morali li
jistrieh fuq bilanc ta” probabilita” u f'’kaz li dan isehh, u 1-Qorti ma thossiex
moralment konvinta li 1-Prosekuzzjoni lahget il-grad ta” prova rikjesta

minnha, allura 1-Qorti trid tillibera lill-imputat.

Dawn huma principji kardinali li jsawru l-procediment penali Malti.
Joghgbuna jew ma joghgbuniex, dawn huma whud mir-regoli bazilari li
jistrieh fughom il-procediment penali Malti. Biss din il-Qorti ma tistax
tieqaf hawnhekk. Hija marbuta li tiggudika dan il-kaz skont 1-akkuza li
giet maghmula mill-Prosekuzzjoni kontra l-imputat u ma tistax tbiddel hi
bis-setgha taghha stess il-parametri tal-kawza intrapriza mill-
Prosekuzzjoni u tiddeciedi kif jiftlilha jew tmur lil hinn mill-imputazzjoni

prezentata lilha mill-Prosekuzzjoni.

Apprezzament tax-xhieda?

L-akbar sfida li jkollu kull Gudikant hi li huwa jkun jixtieq dejjem jasal li
jiskopri l-verita’ storika. Dan peress li l-evidenza li jkollu quddiemu
kemm dik diretta, kif ukoll u, a maggior ragione, dik indiretta, mhux
dejjem necessarjament iwassluh ghall-dik il-verita’. Xhud jista’ jkun
konsistenti kemm fil-veritajiet li jghid kif ukoll fil-gideb 1i jista” jkun
qieghed jghid. U huwa ghalhekk li jezisti wkoll ir-reat ta” spergur ghaliex
il-Qrati mhux dejjem ikunu f'qaghda li jikxfu l-verita’ storika mit-
testimonjanza tax-xhieda li jixhdu quddiemhom. U f’kull kaz, il-Qorti ma

ghandhiex il-fakulta” u s-setgha li tidhol fil-profondita” tal-mohh, qalb u

2 Ara spjega dettaljata tal-Imhallef Aaron Bugeja fl-Appell Kriminali numru 237/2017 1l-Pulizija vs
Massimo Bonello deciz 6 ta’ Frar 2020



kuxjenza tax-xhud li jkun xehed quddiemha b'mod li tkun tista’
tistabbilixxi ¢-certezza assoluta ta” dak li jkun ged jahseb u jghid billi

taqralu mohhu u qalbu.

Mill-banda l-ohra l-evidenza indiretta, dik li tistrieh prin¢ipalment fuq ic-
¢irkostanzi u li tkun bazata fuq l-analizi tac-¢irkostanzi partikolari tal-kaz,
ghalkemm mhix giddieba, tista” tkun qarrieqa. Huwa ghalhekk li dawn
il-Qrati dejjem strahu fuq il-massima li biex l-evidenza ¢irkostanzjali tkun
is-sies ta” sejbien ta” htija, din trid tkun inevitabbilment univoka. Cioe” li
tipponta biss u esklussivament lejn direzzjoni wahda biss. U xejn hliefha.
Ghax altrimenti, din it-tip ta’ evidenza tista” tizvija lill-Gudikant mir-

ricerka tieghu tal-verita’.

II-Ligi penali ma tehtiegx li biex persuna tigi misjuba hatja tkun trid tigi
stabbilita s-suffi¢jenza probatorja tac-certezza assoluta, u dan ghaliex
Qorti rari hafna tista” tkun konfrontata b’dan il-livell ta” prova. Fil-Ligi
Maltija, bhal dawk li jsegwu l-procedura penali mnissla mis-sistema
Anglo-Sassoni, huwa bizzejjed 1i Qorti ta’ Gustizzja Kriminali tkun
konvinta lil hinn minn kull dubju dettat mir-raguni mill-provi mressqa
mill-Prosekuzzjoni, u li ma jkunux gew newtralizzati fuq bazi ta’

probabbilta’ mid-Difiza, sabiex tkun tista’ ssib htija.

Dawn il-provi pero’ jridu qabel xejn ikunu jirrispettaw ir-regoli stabbiliti
tal-evidenza fi procedimenti penali, cioe’” 1-Law of Evidence. Jekk dawk
il-provi jkunu jikkonsistu prin¢ipalment fuq il-verzjoni ta’ xhud
wahdieni, il-Qorti xorta wahda tista’ tasal sa” dak il-grad ta’ prova, jekk
dak ix-xhud ikun gie emnut, in kwantu f'din l-eventwalita, din ix-xhieda
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ssir bizzejjed biex taghmel prova shiha u kompluta minn kollox, dags
kemm kieku l-fatt gie ppruvat minn zewg xhieda jew aktar u tkun tista’

ssib htija fl-akkuzat.

Izda jekk mill-banda I-ohra Qorti tkun tehtieg prova teknika jew xjentifika
u ghalhekk tkun tehtieg hila jew sengha specjali, tkun tehtieg li tigi
maghmula perizja minn persuni kwalifikati fil-qasam partikolari li tkun
tolgot dik il-prova. Fis-sistema penali Malti, mhux ammess li tigi
prodotta xhieda esperta ex parte. Il-periti nominati mill-Qorti, jitharrku
bhal xhieda ohra, u huma mistennija 1i fl-ahhar tal-perizja taghhom
jipproducu rapport, bil-fomm jew bil-miktub, lill-Qorti li tkun hatrithom.
Dawn ix-xhieda esperti jistghu jixhdu dwar il-fatti u ¢irkostanzi
mistharrga minnhom u li fughom ikunu bazaw ir-rapport taghhom.
Konsegwentement, a differenza ta’ xhieda ohra, jistghu jesprimu opinjoni
fuq il-materja teknika li ghaliha huma jkunu gew mahtura. Fil-qadi ta’
din il-mansjoni, dawn ix-xhieda jridu jahilfu r-rapport taghhom u meta

jixhdu huma jaghmlu dan bil-gurament.

Fattur iehor importanti msemmi fil-Ligi Maltija huwa li meta dawn il-
periti, matul ix-xoghol taghhom ikunu hadu informazzjoni minghand
persuni ohra fuq cirkostanzi ta’ fatt, dawn il-persuni ghandhom
jissemmew fir-rapport u jridu jigi mismughin fil-Qorti bhal kull xhud
iehor - dment pero’ li I-perit ma jkunx semgha lil dawn ix-xhieda hu stess
u bil-gurament skont dak imsemmi fl- artikoli 650(5) tal-Kodic¢i Kriminali.
E¢cezzjonalment pero’, jekk il-Qorti thoss il-htiega li dawn ix-xhieda
jinstemghu xorta wahda tista” tordna li jinstemghu quddiemha. Danjista’

jigri wkoll fuq talba tal- imputat.



Imbaghad, dik il-Qorti wara li tkun gharblet kemm l-evidenza ordinarja
kif ukoll dik esperta, kemm dik diretta u kif ukoll dik indiretta, biex tkun
tista’ ssib htija fl-imputat, il-Qorti tkun trid tkun zgura moralment, sure
bl-Ingliz u fis-sistema Legali Ingliz,? 1i I-kaz sehh skont kif tkun qed
tipprospetta 1-Prosekuzzjoni in bazi ghall-provi ammissibbli li jitressqu

quddiembha.

Il-grad ta” suffi¢jenza probatorja lil hinn minn kull dubju dettat mir-
raguni huwa l-oghla livell ta” prova li I-Ligi tehtieg fis-sistema Guridiku
Malti sabiex Qorti ta” gustizzja kriminali tkun tista” ssib persuna akkuzata
hatja ta’ reat. Huwa livell li ma’ jehtiegx i¢-certezza assoluta, izda li huwa
oghla mill-bilan¢ tal-probabbiltajiet. Fil-kaz Ingliz Majid,* Lord Moses
stqarr hekk :

Judges are advised by the Judicial Studies Board, as they have been for
many years, to direct the jury that before they can return a verdict of

quilty, they must be sure that the defendant is guilty.

Inoltre, fil-ktieb taghhom The Modern Law on Evidence, Adrian Keane

u Paul McKeown?® jghidu s-segwenti :

In the wake of difficulties encountered with the formula of proof beyond
reasonable doubt, Majid makes it clear that the direction on the criminal
standard must adhere to the formula of proof by being “sure”, in

accordance with the longstanding advice given to judges by the Judicial

3 R v Majid, 2009, EWCA Crim 2563, CA at 2
4 ibid.
® Oxford University Press, 2012, p. 106 - 108.



Studies Board. That advice currently contained in the Crown Court
Bench Book, is simply that the prosecution prove their case if the jury,
having considered all the relevant evidence, are sure that the accused is
quilty. Further explanation is described as 'unwise'. If the jury are not

sure then, they must find the accused not guilty.

Sabiex tara jekk danil-livell ta’ sutfi¢jenza probatorja ntlahaqx din il-Qorti
trid, inter alia, tara jekk u safejn persuna tkun ged tixhed is- sewwa bil-
principji provduti lilha fl-artikolu 637 tal-Kodic¢i Kriminali. Jekk il-Qorti
tqis li, applikati dawn il-prin¢ipji, xhud ikun qieghed jixhed is-sewwa,
allura tkun tista” toqghod fuq dak li jkun ged jghid jew fuq parti minn dak
li jkun ged jghid skont il-kaz. Jispetta dejjem lil min ikun irid jiggudika I-
fatti jiddeciedi jekk, applikati dawn il-prin¢ipji, jemminx xhud f'dak kollu
li jkun ged jghid jew safejn jemmen minn dak li jkun ged jghid, u dan
japplika wkoll meta x-xhud ikun xhud wahdieni tal-fatti allegati.

Huwa biss meta jkun hemm id-dubju veru, bazat fuq ir-raguni, fuq is-sens
komun u fuq il-buon sens, u fuq stharrig dettaljat u b’attenzjoni,
b'diligenza u b’'mod imparzjali tal-provi u l-argumenti kollha 1i jkunu
gew imressqin mill-Prosekuzzjoni u mid-Difiza li jwassal sabiex dak il-
livell ta prova lil hinn minn kull dubju dettat mir-raguni jkun jista’
jinghad li ma ntlahaqx u li allura, bhala konsegwenza, 1-akkuzat ikun irid

jigi dikjarat mhux hati tal-akkuzi migjuba kontrih.

Biss, kif intqal aktar il fuq, hija 1-Ligi stess li, qabel xejn, tafda dan 1-
ezercizzju f'idejn il-Qorti tal-Magistrati, u dan peress 1li 1-Qorti tal-
Magistrati tkun fl-ahjar qaghda tqis il-provi kollha ghax tkun ghexet
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personalment il-process quddiemha. Hija setghet tara u tisma’ lix- xhieda
jixhdu quddiemha, inkluz setghet tara u tisma’ lill-imputat jixhed. Dan I-
ezercizzju ta’ analizi tat-testimonjanza tax-xhieda huwa mbholli
princ¢ipalment f'idejn il-Qorti tal-Magistrati li tkun rat u semghet dawn ix-
xhieda quddiemha u ghalhekk l-ezerc¢izzju tal-analizi u apprezzament tal-
provi mill-Qorti tal-Magistrati stess huwa ezerc¢izzju importanti hafna u

ghandu jinghata l-piz li jixraqlu.

Kemm dan l-ezer¢izzju tal-Qorti tal-Magistrati huwa mehtieg, johrog
ukoll mill-gurisprudenza Maltija, bhal fil-kawza Il-Pulizija vs Lorenzo
Baldacchino dec¢iza mill-Qorti Kriminali bhala Qorti tal-Appell deciza
nhar it-30 ta” Marzu 1963 mill-Imhallef William Harding fejn intqal is-

segwenti : -

Langas hu traskurabili I-fatt li l-ewwel Qorti kienet impressjonata
bil-mod serju u sod li bih xehdet din Consiglia kif hemm rikordat
fis-sentenza stess. Ma hemmx bzonn jinghad li I-komportament
tax-xhud (demeanour) hu fattur importanti ta' kredibilita (ara
Powell, On Evidence, p. 505), u kien, ghalhekk, li inghad mill-
Qrati Inglizi segwiti anki mill-Qrati taghna, illi " great weight should
be attached to the finding of fact at which the judge of first instance has
arrived" (idem, p. 700), appuntu ghaliex "he has had an opportunity
of testing their credit by their demeanour under examination".
Ghalhekk, kontra l-imputat hemm oltre dak ti sejjer jinghad, dawn
iz-zewg xhidiet li ma gewx bl-ebda mod zvalorizzati, u li

jassodaw pjenament l-imputazzjoni.

11



L-ghodda biex tiddeciedi

II-Gudikant li jkun se jidde¢iedi kif se jaghzel is-sikrana mill-qamh? It-

twegiba nsibuha f'dec¢izjonijiet li taw il-Qrati taghna:

1I-Gudikant ghandu jezamina bir-reqga Il-provi rilevanti i jkollu
quddiemu u mbaghad jiddeciedi I-kawza abbazi tal-ligi applikabbli, tal-
qurisprudenza, u tal-provi li fl-opinjoni tieghu huma konsistenti,

konvincenti u korroboranti.6

F'dec¢izjoni tal-Qorti tal-Appell Kriminali moghtija fit-23 ta” Jannar, 2007
fil-kaz Il-Pulizija vs Charles Bianco” l-Imhallef Giannino Caruana

Demajo kkummenta dwar meta jkun hemm diskrepanzi fix-xhieda:

Din il-Qorti kellha okkazjoni tisma” x-xhieda u - hlief forsi ghal
ftit ecitament li jhossu xi xhieda meta jsibu ruhhom fl-ambjent ta’
awla tal-Qorti, ukoll jekk ikunu familjari ma” dak l-ambjent izda
jkunu geghdin jixhdu in rebus suis, u aktar meta jkunu geghdin
jirrakkontaw episodju li ghalihom kien trawmatiku - ma rat xejn
“nevrasteniku” jew isteriku fix-xhieda ta” John Bonello. Id-
diskrepanzi Zghar bejn ix-xhieda ta” John Bonello u dik tal-Avukat
Irene Bonello, li baqghu ghalkemm, kif jghid l-appellant fir-rikors
tieghu, “Zgur kellhom hafna opportunitajiet li jitkellmu
bejniethom dwar il-kaz u jfakkru lil xulxin x’gara dakinhar tal-
allegat incident”, aktar milli sinjal illi x-xhieda ma tistax toqghod

fugha huma sinjal illi x-xhieda ma kinitx orkestrata, u illi t-tnejn

6 Appell Civili Numru. 140/1991/2 - Norbert Agius v. Anthony Vella et., de¢iz fil-25 ta' April, 2008
mill-Prim Imhallef Vincent De Gaetano u l-Imhallfin Joseph D. Camilleri u Joseph A. Filletti.
" Appell Kriminali Numru. 115/2006
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xehdu dak 1li ftakru u kienu onesti bizzejjed biex ma
“jikkorregux" il-verzjonijiet biex igibuhomjagblu ma’ xulxin,
ghalkemm kellhom okkazjoni jaghmlu hekk u ghalkemm setghu
jobsru illi d-diskrepanzi x’aktarx kien sejjer jagbad maghhom 1-
appellant biex johloq argument. Differenzi ta” dettal fil-mod kif
xhud jara episodju trawmatiku huma haga normali u, sakemm fis-
sostanza x-xhieda tkun tagbel, ma jfissrux illi dik ix-xhieda

ghandha tigi skartata.

Artikolu 637 tal-Kapitolu 9 jipprovdi gwida ¢ara lill-Gudikant kif ghandu

japprezza xhieda ta’ xhud:

id-decizjoni tithalla fid-diskrezzjoni ta” min ghandu jig¢udika I-fatti,

billi jittiehed qgies tal-imgieba, kondotta u karattru tax-xhud, tal-

fatt jekk ix-xiehda ghandhiex mis-sewwa jew hix konsistenti, u

ta’ fattizzi ohra tax-xhieda tieghu, u jekk ix-xhieda hix imsahha

minn xhieda ohra, u tac-cirkostanzi kollha tal-kaz.

Presumption of facts u provi cirkostanzjali

[I-Qorti qabel tghaddi biex tanalizza l-imputazzjoni migjuba kontra I-
imputat thoss li ghandha taghmel espozizzjoni dwar il-presumption of facts

u l-provi cirkostanzjali.

Fi kliem Sir Rupert Cross,

Presumptions of fact (praesumptiones hominis) are merely frequently
recurring examples of circumstancial evidence, and instances which have

already been mentioned are the presumption of continuance, the
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presumption of guilty knowledge arising from the possession of recently
stolen goods and the presumption of unseaworthiness in the case of a
vessel which founders shortly after leaving port. These are all inferences

which may be drawn by the tribunal of fact.?

Bhala ezempju ta” prova indizzjarja li minnha wiehed jista” jigbed
konkluzzjoni partikolari, l-istess awtur jaghti l-ezempju tad-drawwa

(habit):

The fact that someone was in the habit of acting in a given way is relevant
to the question whether he acted in that way on the occasion into which

the court is inquiring.’

U fl-edizzjoni tal-2018 ta” Archbold jinghad hekk dwar presunzjonijiet ta’
fatt:

These are inferences which the court may draw from the facts
which are established, but it is not obliged to draw.

For example where a defendant charged with handling stolen
goods is found to be in possession of those goods without any
explanation, this circumstantial evidence may give rise to a
provisional conclusion that the defendant is the handler of those
goods.

In some cases a rebuttable presumption of law imposes a legal
burden of proof which must be satisfied to the requisite standard

of proof in order to rebut the presumption, whereas

8 Cross, R., Cross on Evidence Butterworths (London), 1979, p. 124. Ikkwotat mill-Prim
Imhallef Vicent Degaetano fl-Appell Kriminali Inferjuri I1-Pulizija vs Louis Gauci Borda deciz
24 ta” April, 2002: Appell Nru 228/2001

9 ibid. p. 40.
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some presumptions merely impose an evidential burden. For
example, the presumption that a machine was working properly
may be rebutted by merely adducing evidence to the
contrary: Tingle, Jacobs and Co v. Kennedy [1964] 1 W.L.R. 638. In
contrast, in order to rebut the presumption, created by section
74(3) of the Police and Criminal Evidence Act 1984, that the
defendant committed an offence of which he was convicted, the
Court of Appeal has held that the defence must prove on the
balance of probabilities that the defendant did not commit the
offence: = Watson [20060] EWCA  Crim. 2308. Similarly,
in Miell [2008] 1 Cr.App.R. 23, the Court of Appeal
treated s.74(3) as shifting the burden of proof onto the accused.
In C[2011] 1 Cr.App.R. 17, however, the Court of Appeal, without
reference to Watson, referred, at p.225, to s.74(3) as creating an
“evidential presumption” and indicated that “if the defendant
does adduce evidence to demonstrate that he is not guilty of the
offence, it remains open to the Crown then to call evidence to
rebut the denial”. In Clift [2012] EWCA Crim. 2750 the Court of
Appeal indicated that s.74(3) shifts the burden of proof to the
defendant and that the prosecution is not required to prove to the
criminal standard the matters covered by s.74(3). Equally, in R. v.
O’Leary [2013] EWCA Crim 1371 the Court of Appeal held at
para.19 that, “The effect of section 74(3) is that the defendant bears
the burden of proving that he did not commit the offence”.

In Zawadzka [2016] EWCA Crim 1712, where evidence of a theft
conviction committed in Poland by the defendant was admitted
in a murder trial, the Court of Appeal accepted that the judge
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should have directed the jury that if the defendant proved on the
balance of probabilities that she had not committed the offence

then the jury should ‘dismiss it from their minds’.

Even where a presumption imposes a legal burden of proof, if the
imposition of a legal burden of proof upon the defence would give
rise to a violation of art. 6(2) of the ECHR it may be necessary to
read down the relevant statutory provision under section 3(1) of
the Human Rights Act 1998, in line with the principles that were
considered at §§ 10-11 and 10-12, ante, such that it merely imposes
an evidential burden. Indeed, statute may expressly impose the
evidential burden of rebutting a presumptionupon the
defendant. For example, in relation to the
evidential presumptions about consent which section 75 of the

Sexual Offences Act 2003 created, s.75(1) provides that:

“... the complainant is to be taken not to have consented to the
relevant act unless sufficient evidence is adduced to raise an issue
as to whether he consented, and the defendant is to be taken not
to have reasonably believed that the complainant consented
unless sufficient evidence is adduced to raise an issue as to
whether he reasonably believed it.”

It appears that the effect of this provision is that the burden of
disproving the relevant issue remains on the prosecution

provided that evidence that is not merely “fanciful or speculative”
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has been adduced to raise the issue: Ciccarelli[2011] EWCA Crim.
266.10

Huwa minnu li fl-Artikolu 638(2) tal-Kap. 9 ix-xhieda ta’ xhud wiehed
biss, jekk emmnut minn min ghandu jiggudika fuq il-fatt hija bizzejjed
biex taghmel prova shiha u kompluta minn kollox, dags kemm kieku I-
fatt gie ppruvat minn zewg xhieda jew aktar. Ghalhekk jispetta lill-Qorti
tara liema hija l-aktar xhieda kredibbli u vero simili fic-cirkostanzi u dan
a bazi tal-possibilita’. Huwa veru wkoll li 1-Qorti ghandha tqis provi
cirkostanzjali jew indizzjarji sabiex tara jekk hemmx irbit bejn lI-imputat u
l-allegati reati. Dan ged jinghad ghaliex ghalkemm huwa veru li fil-kamp
penali I-provi indizzjarji hafna drabi huma aktar importanti mill-provi
diretti, pero” hu veru wkoll li provi indizzjarji jridu jigu ezaminati b’aktar

attenzjoni sabiex il-gudikant jaccerta ruhu li huma univoci.

Fil-fatt il-Qorti hawnhekk taghmel referenza ghal-sentenza moghtija mill-
Qorti tal-Appell Kriminali fil-hmistax (15) ta” Gunju, 1998 fil-kawza fl-

ismijiet ‘I1-Pulizija vs Jason Lee Borg/, fejn kien gie ritenut li provi jew

indizzji cirkostanzjali ghandhom ikunu univoci, cioe” mhux ambigwi.
Ghandhom ikunu indizzji evidenti li jorbtu lill-akkuzat mar-reati u hadd
iktar, anzi l-akkuzat biss, li huma l-hati u l-provi li jigu mressqa, ikunu
kompatibbli mal-presunzjoni tal-innocenza tieghu. Illi ghalhekk huwa
importanti fl-isfond ta” dan il-kaz li jigi ppruvat li kien l-imputat biss li
ghamel dak li gie akkuzat bih u ghalhekk il-Qorti sejra tikkunsidra

kwalunkwe prova possibilment cirkostanzjali 1i tista” torbot lill-imputat

10 Archbold: Criminal Pleading, Evidence and Practice - 2018 Sweet & Maxwell (London), para. 10-15,
p. 617-618.
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b’mod univoku bir-reati addebitati lilu. Fil-fatt kif gie ritenut fis-sentenza
moghtija mill-Qorti tal-Appell Kriminali fis-sitta (6) ta” Mejju, 1961 fil-

kawza fl-ismijiet ‘I1-Pulizija vs Carmelo Busuttil’,

"[I-prova ndizzjarja ta' spiss hija l-ahjar prova talvolta hija tali li ipprova

fatt bi precizjoni matematika."

Illi huwa veru li fil-kamp penali, il-provi indizzjarji hafna drabi huma
aktar importanti mill-provi diretti. Hu veru wkoll li I-provi indizzjarji
jridu jigu ezaminati b’aktar attenzjoni sabiex wiehed jaccerta ruhu li huma

univoci.

Archbold jghid:

"Where reliance has been placed by the prosecution on circumstantial
evidence the proper approach is to determine whether a reasonable jury
properly directed would be entitled to draw an adverse inference from the
combination of factual circumstances by dismissing other possible
explanations in relation to that evidence: Jabber [2006] EWCA Crim.
2694; G [2012] EWWCA Crim. 1756. In London Borough of Haringey v.
Tshilumbe, 174 ].P. 41, a senior environmental health practitioner for
the local authority had affixed a hygiene emergency prohibition notice to
T’s premises. After the notice was affixed he returned to the premises
and found a group of individuals sitting at a table eating food from plates
and drinking from cans. It was alleged that T had failed to comply with
the notice as he had continued to operate the premises as a food business.

The magistrates held that T had no case to answer as the local authority
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had produced no evidence that the food and drink that were on the table
had been provided to the occupants of the premises by T in the course of
a food business. It was held that justices had been wrong to find that
there was no case to answer; it could be inferred from the circumstances
that the premises were being used for a food business and the defendant
should have explained himself at trial. Strong circumstantial evidence
may be sufficient for the court to find a case to answer: Danells [2006]
EWCA Crim. 628.11

Illi din hija ezattament il-pozizzjoni hawn Malta, kif fil-fatt giet

konfermata b’sentenza moghtija mill-Qorti tal-Appell Kriminali nhar id-

disgha ta” Jannar, 1998 fil-kawza fl-ismijiet ‘Il-Pulizija vs Emanuel

Seisun’.

Din il-Qorti thoss u tghid li provi cirkostanzjali huma bhall-katina li
tintrabat minn tarf ghal tarf, b’sensiela ta” ghoqiedi li jagblu ma” xulxin u

li flimkien iwasslu fl-istess direzzjoni'2.

Ikkunsidrat:

Kif diga” ddikjarat aktar ‘I fuq kuntrarjament ghall-kamp civili fejn min
iressaq pretensjoni ikun irid jipprova tali pretensjoni fuq bilanc ta’
probabiltajiet, il-livell ta” prova fil-kamp kriminali huwa wiehed pjuttost
oneruz fuq il-Prosekuzzjoni. Il-Prosekuzzjoni ghandha l-obbligu li hija

tressaq l-ahjar prova biex tikkonvinci lill-Qorti li l-imputazzjonijiet

1 Ibid. Pg. 533 para 8-119
12 [1-Qorti fliet fid-dettal l-argumenti migjuba fis-sentenza fl-ismijiet II-Pulizija vs Abdellah Berrard et
moghtija mill-Magistrat Consuelo Scerri Herrera fid-19 ta” Mejju 2014
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addebitati lill-imputat jew imputati huma veri. Dan ghaliex kif jghid il-
Manzini fil-ktieb tieghu Diritto Penale (Vol. III, Kap. 1V, pagna 234,
Edizione 1890): “II cosi detto onero della prova, cioé il carico di fornire, spetta a

chi accusa - onus probandi incumbit qui osservit”.

Kif kellha l-opportunita® tiddikjara din il-Qorti kif preseduta fi
pronuncjamenti precedenti, sabiex imputat jigi ddikjarat hati, I-
imputazzjoni dedotta ghandha tigi pruvata oltre kull dubju ragjonevoli,
cioé oltre kull dubju dettat mir-raguni. Fis-sentenza fl-ismijiet I1-Pulizija
vs. Philip Zammit et deciza mill-Qorti tal-Appell Kriminali fis-7 ta’
Settembru 1994 il-Qorti taghmilha car li mhux kull icken dubju huwa
bizzejjed sabiex l-imputat jigi ddikjarat liberat, hemm bzonn li “dubju jkun
dak dettat mir-raguni”. F' sentenza ohra moghtija mill-Qorti tal-Appell
Kriminali nhar il-5 ta” Dicembru 1997 fl-ismijiet Il-Pulizija vs. Peter
Ebejer, dik il-Qorti fakkret li I-grad ta” prova li trid tilhaq il-Prosekuzzjoni
hu dak il-grad li ma jhalli ebda dubju dettat mir-raguni u mhux xi grad ta’
prova li ma jhalli ebda ombra ta” dubju. Id-dubji ombra ma jistghux
jitgiesu bhala dubji dettati mir-raguni. Fi kliem iehor, dak li I-Gudikant
irid jasal ghalih hu, li wara 1i jqis ic-cirkostanzi u l-provi kollha, u
b’applikazzjoni tal-bon sens tieghu, ikun moralment konvint minn dak il-
fatt li trid tipprova I-Prosekuzzjoni. Fil-fatt dik il-Qorti ccitat I-
ispjegazzjoni moghtija minn Lord Denning fil-kaz Miller vs. Minister of
Pension - 1974 - 2 ALL ER 372 tal-espressjoni “proof beyond a reasonable
doubt”:

“Proof beyond a reasonable doubt does not mean proof beyond the

shadow of a doubt. The law would fail to protect the community if it
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admitted fanciful possibilities to deflect the course of justice. If the
evidence is so strong against a man as to leave only a remote possibility
in his favour, which can be dismissed with the sentence “of course it is
possible but not in the least probable’ the case is proved beyond

reasonable doubt, but nothing shall of that will suffice”.

II-fatti li jista” jkun hemm kunflitt fil-provi m’ghandux a priori jeskludi
sejbien ta’ htija ghall-akkuzi li jkunu gew dedotti. Kif inghad fil-kawza fl-
ismijiet I1-Pulizija vs. Graham Charles Ducker, deciza fid-19 ta’ Mejju
1997: “It is true that conflicting evidence per se does not necessarily mean that
whoever has to judge may not come to a conclusion of guilt. Whoever has to judge
may, after consideration of all circumstances of the case, dismiss one version and
accept as true the opposing one”. F'tali sitwazzjoni 1-Qorti tkun obbligata
timxi mal-linji gwida stabbiliti mill-Qorti tal-Appell Kriminali fid-9 ta’
Settembru 2002 fil-kawza fl-ismijiet Il-Pulizija vs. Martin Mark Ciappara
jew il-Gudikant ikun tal-fehma li I-kaz tal-Prosekuzzjoni ma jkunx gie
sodisfacentement ppruvat, u allura I-Qorti ghandha tillibera, jew jekk ikun
moralment konvint li I-verzjoni korretta hija wahda u mhux l-ohra, jimxi
fuq dik il-verzjoni li jaccetta u jekk dik il-verzjoni tkun timpronta I-htija
tal-imputat jew akkuzat, allura jiddikjara tali htija u jghaddi ghall-piena

jew ghal xi provvediment iehor.
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L-istess linja ta” hsieb giet espressa mill-Qorti tal-Appell Kriminali fis-
sentenza fl-ismijiet Il-Pulizija vs. Jonathan Micallef moghtija fit-2 ta” Frar

2012:

“Huwa minnu illi jista’ jkollok sitwazzjoni fejn numru ta’ xhieda
geghdin jaghtu verzjoni differenti minn ohrajn illi xehdu gabel.
B’dagshekk ma jfissirx illi ghax hemm xhieda differenti bil-fors hemm
konflitt i ghandha twassal ghal liberatorja. Fil-kawza Pulizija vs.
Joseph Thorn deciza mill-Qorti ta’ I-Appell Kriminali fid-9 ta” Lulju
2003, il-Qorti galet “... mhux kull konflitt fil-provi ghandu
awtomatikament iwassal ghal liberazzjoni tal-persuna akkuzata. Imma
I-Qorti f'kaz ta” konflitt ta’ provi, trid tevalwa il-provi skond il-kriterji
annuncjati fl-Artikolu 637 tal-Kap. 9 u tasal ghal konkluzzjoni dwar lil
min trid temmen u f'hiex trid temmen jew ma temminx’ (ara wkoll
Repubblika ta’ Malta vs. Dennis Pandolfino 19 t' Ottubru
2006).”13

Maghmulin dawn l-esposizzjonijiet generali li huma ta’ rilevanza ghal
kull kaz, izda b'mod partikolari ghall-kaz odjern, il-Qorti sejra issa
tghaddi biex tevalwa r-reati li bihom qgieghed jigi akkuzat l-imputat, s-
sottomissjonijiet ta” difiza li qajjem l-imputat u jekk tali akkuzi irrizultawx

ippruvati.

13 Ara wkoll Il-Pulizija vs. Patrick Mangion et (deciza fis-17 ta” Settembru 2012), Il1-Pulizija
vs. Michele sive Michael Fenech (deciza fis-17 ta’ Settembru 2012), Il-Pulizija vs.
Mohammed Mansur Ali (deciza fl-24 ta” Jannar 2013), I1-Pulizija vs. Mario Pace (deciza fis-
6 ta’ Frar 2013) u Il-Pulizija vs. Hubert Gatt (deciza fil-11 ta’ Lulju 2013); Il-Pulizija vs
Raymond Cassar (deciza fit-13 ta” Jannar 2016).
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KONSIDERAZZJONIJIET TAL-AKKUZI
1. Illi l-imputat gie mixli bir-reat ta’ serq aggravat bil-mezz, bil-hin u
valur; ksur ta’ ordni ta” Probation, ksur ta; sentenza sospiza, ksur ta’

kundizzjonijiet tal-helsien mill-arrest, kif ukoll bl-addebitu tar-

recidiva taht l-artikoli 49, 50 u 289 tal-Kodic¢i Kriminali.

2. Id-definizzjoni ta” serq adottata mill-Qrati Maltin hija dik proposta
mill-Carrara, jigifieri I-kontrettazzjoni doluza ta’” oggett li jappartjeni
lil haddiehor akkwistat b'mod frawdolenti bil-hsieb li jaghmel il-
qliegh mir-res furtival#. Skond il-Professur Mamo din id-definizzjoni
tikkomprendi t-totalita’ ta” hames elementi li lkoll iridu jigu sodisfatti

ai fini ta’ sejbien ta” htija u li huma s-segwenti:

The contrectatio of a thing.
belonging to others.

made fraudulently.

without the consent of the owner.
animo lucrandi.

AR e

3. F'dan il-kaz is-serq huwa kontestat bhala kwalifikat bl-aggraviji tal-

mezz, tal-hin u tal-valur.

4. L-aggravju tal-mezz jista” jsir b’diversi modi kif senjalati fl-artikoli
263, 264 u 265 tal-Kodici Kriminali fosthom bil-ksur, b-imfietah foloz

u permezz ta’ skalata.

14 “La contrettazione doloza della cosa altrui fatta in vito domino con animo di farne lucro.”
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5. L-aggravju tal-valur jirrizulta ai termini tal-artikolu 267 tal-Kodici
Kriminali meta” 1-effetti mobbli misruqa je¢¢edu l-valur ta” mitejn u

tnejn u tletin euro u erbgha u disghin ¢entezmu (232.94).

6. Finalment ghal dak li jirrigwarda l-aggravju tal-hin tal-hin, skond I-
artikolu 270 tal-Kodi¢i Kriminali, is-serq huwa kkwalifikat bil-“hin” meta

jsir “bil-lejl, jigifieri bejn inzul u t-tlugh ix-xemx”.

Mill-provi prodotti m’hemm dubju li l-imputat wettaq is-serqa mill-
istabbiliment imsemmi.  Il-Prosekuzzjoni bix-xhieda 1li produciet
ikkonvinciet lill-Qorti li kien l-imputat li wettaq is-serqa. Invista li I-
imputat se jinstab hati tal-ewwel imputazzjoni allura se jirrizultaw 1-
imputazzjonijiet l-ohra ghaliex il-prosekuzzjoni produciet kopja ta’
sentenza dwar probation, ohra dwar sentenza sospiza u kopja tal-
kundizzjonijiet ta” liberta” provizorja. II-Qorti se tqis ic-cirkostanzi kollha
tal-kaz, il-fatt li I-imputat huwa deaf u mute fejn tul il-proceduri huwa kien

dejjem assistit minn interpret specjalizzata fil-lingwa tas-sinjali.

KONSIDERAZZJONIJIET OHRA DWAR IL-PIENA

Illi in linea generali jibda biex jinghad li:

l-piena m’ghandiex isservi bhala xi forma ta’ vendikazzjoni tas-socjeta”
fil-konfront tal-hati. Il-piena ghandha diversi skopijiet. Wiehed
minnhom huwa sabiex jigi ripristinat it-tessut socjali i jkun gie mcarrat
bil-ghemil kriminali ta’ dak 1i jkun. Taht dan I-aspett jassumu
importanza, fost affarijiet ohra, kemm ir-rizarciment tad-dannu da parti

tal-hati kif ukoll ir-riforma tal-istess hati. Skop iehor tal-piena huwa dak
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li tigi protetta s-socjeta”. Dan l-iskop jitwettaq kemm billi fil-kaz ta’
persuni li b’ghemilhom juru li huma ta” minaccja ghas-socjeta” dawn
jinzammu inkarcerati u ghalhekk barra mic-cirkolazzjoni, kif ukoll billi,
fil-kaz ta’” reati gravi, is-sentenza tibghat messagg car li jservi ta’
deterrent generali. 1l-Qrati ta’ gustizzja kriminali dejjem iridu
jippruvaw isibu I-bilanc gust bejn dawn u diversi skopijiet ohra tal-

piena.l>

Illi c-cirkostanzi ta’ kull kaz huma partikolari ghal dak il-kaz u
normalment ivarjaw radikalment mic-cirkostanzi ta” kull kaz iehor. Huwa
impossibbli ghal-legislatur li jipprevedi dawn ic-cirkostanzi kollha u, a
priori, jistabilixxi (ghal kull reat) piena specifika ghal kull sensiela ta’

cirkostanzi differenti li fihom jista’ jitwettaq dak l-istess reat.

Illi huwa propju ghalhekk illi ghal kull reat il-Ligi ma tistipulax piena
fissa imma tistipula minimu u massimu; jispetta lill-Qorti biex fid-
diskrezzjoni taghha, u entro dawk il-parametri, teroga dik il-piena
permezz ta’ liema, skont ic-cirkostanzi ta’ kull kaz, tipprova ssib dak il-

bilanc gust bejn d-diversi skopijiet li ghandhom jintlahqu.

Illi dwar il-varji modi kif il-Qorti tista” titratta ma” persuna misjuba hatja
ta’ xi reat u x’evalwazzjoni ghandha ssir biex jigi stabbilit liema minn
dawn il-modi jservi l-aktar lill-gustizzja, kellha l-opportunita

tippronunzja ruhha diversi drabi 1-Qorti ta” I-Appell Kriminali.

15 Ref Ir-Republika ta” Malta vs Rene sive Nazzareno Micallef: Appell Kriminali deciz 28.11.2006.
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Ricentement il-Qorti tal-Appell Kriminali fil-kawza fl-ismijiet Il-Pulizija

vs Simon Borg!¢ dahlet fil-fond dwar l-iskop ta” piena:

Dil-Qorti taghmel ir-riflessjonijiet segwenti dwar l-istess piena. Il-
gustifikazzjoni tal-piena fl-ezercizzju tad-Dritt Penali modern hija
pernjata fuq tliet principji kardinali u tiffoka fuq tliet effetti
principali, jigifieri l-effett :

(a) Retributtiv;

(b)Preventiv; u

(c) Riedukattiv jew rijabilitattiv tal-piena

L-aspett retributtiv tal-piena huwa, skont il-gurista Francesco

Carnelutti, dak li jservi biex jirristabbilixxi is-sitwazzjoni morali
socjali ghal kif kienet qabel ma sehhet il-hsara lis-socjeta bil-
kommissjoni tar-reat. U s-sodjeta tezigi li 1-hati jaghmel tajjeb
ghall-azzjoni vjolattiva tad-dritt penali kommessa minnu u li tkun

kisret il-paci u trankwillita” taghha.

L-aspett preventiv tal-piena huwa dak li jrid jassigura li I-piena

tkun strument li bih, grazzi ghal biza li s-sanzjoni li tkun tista’
tinghata tohloq f'mohh is-socjeta, b’'mod li dak li jkun jerga
jahsibha darbtejn gabel ma jikkommetti reat. Fi kliem iehor,
minhabba I-biza li tehel il-piena, persuna tigi mgeghela tixtarr sew

il-konsegwenzi t'eghmilha qabel ma twettaq l-att kriminuz.

1 Appell numru 96/2019deciz Imhallef Dr. Aaron M. Bugeja fl-10 t'Ottubru 2019
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L-aspett preventiv ghalhekk huwa duplici : wiehed ta" natura

generali u l-iehor ta’” natura specjali. L-effett preventiv generali

huwa dak li bis-sahha tal-ligi penali li tistabbilixxi l-piena, is-
socjeta tigi kemm jista’ jkun imrazna milli tikkommetti reati
minhabba 1- biza li tinkorri fil-piena jekk tinstab hatja. Aktar ma
dik il-piena tigi applikata fil-prattika, aktar dak l-effett preventiv

generali jkun lahaq il-mira tieghu. L-aspett preventiv specjali

huwa dak li japplika ghall-hati innifsu, li jkun esperjenza fuqu
personali l-effetti tal-piena, b’'mod li darb’ohra jerga jahsibha sew
qabel ma jaghzel li jikser il-Ligi. Jekk is-socjeta titlef din il-biza
mill-piena minhabba li 1-Ligi penali tibda” titnaqqgar fil-kwalita
jew kwantita tal-piena jew inkella minhabba li l-pieni ma jigux
applikati bir-rigorosita dovuta ghall-fattispecie tal-kaz, allura ma
jkun hemm xejn li jgieghel lill- membri tas-socjeta milli jiddeZzistu
ghax jekk jiddelinkwu minghajr konsegwenza jew
b’konsegwenza zghira, isir konvenjenti ghall- membri fi hdan
socdjeta 1li jiddelinkwu. Dan iwassal ghal proliferazzjoni ta’
delinkwenza b’konsegwenzi nefasti  ghall-interessi  tal-
kollettivita’. Is-socjeta allura tehtieg li l-piena jkollha aspett
preventiv li jkun effettiv u effikaci mehtieg ghall-ezistenza

pacifika taghha stess. Altrimenti, il-kollass.

Finalment hemm Il-aspett riedukattiv u rijabilitattiv tal-piena, li

tikkoncentra mhux dagstant fuq l-aspett tal-htija specifika tal-hati
u li ghaliha tkun immirata l-azzjoni repressiva tal-piena,
dagskemm fuq l-aspett ta’ trattament terapewtiku individwali,
immirat lejn ir- rijabilitazzjoni tal-hati. Dan l-aspett rijabilitattiv
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huwa krudjali ghas-socjeta in kwantu jghin lill-hati jghaddi minn
process ta’ riforma tieghu innifsu biex jghinu jingata’” mir-
ragunijiet u 1- kundizzjonijiet li jkunu wasluh biex jiddelinkwi,
billi jaghraf iqum fuq saqajh, jibni hajtu mill-gdid u ma jibgax
aktar ta” theddida ghas-socjeta bhal meta kien fil-mument meta

jkun iddelinkwa.

F'dan il-kuntest il-piena ghandu jkollha effetti riedukattivi u

korrezzjonali fuq il-hati. Biex dan I-ghan jintlahagq, il-hati ghandu

jsib dawk l-istrutturi mahsuba mill-Istat biex ikun jista’ jwettaq
dan il-perkors rijabilittativ u jigi mghejjun itejjeb l-imgieba tieghu
b'mod 1i ghalhekk ikun jista” jerga jigi reintegrat fis-socjeta, billi
jigi riedukat, imheggeg jizviluppa t-talenti u l-abbiltajiet tieghu,
inkoraggit jahdem biex ikollu biex jerga jibni hajtu u jghix dicenti,
ma jkollux ghalfejn jiddelinkwi u jkollu wkoll minn fejn jaghmel
tajjeb ghad-danni li jkun ikkawza b’eghmilu. F'dan is-sens allura
l- Carnelutti jtenni li I-piena hija distinta mill-kastig, ghalkemm

ghandha effikacja repressiva.

DECIDE:

II-Qorti hadet in konsiderazzjoni li l-imputat ilu mis-16 ta” April 2021

arrestata fil-Facilita’” Korrettiva ta” Kordin.

Ghal dawn il-mottivi il-Qorti wara li rat Artikoli 263, 264, 265, 267, 270,

49, 50 tal-Kap 9 tal-Ligijiet ta’ Malta issib lill-imputat hati

tal-

imputazzjonijiet kollha migjuba fil-konfront tieghu u tordna li, ai termini
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ta” Artikolu 7 tal-Kapitolu 446 tal-Ligijiet ta” Malta, l-imputat jitqieghed

taht Ordni ta” Probation ghal sena millum.

Ai termini ta’ 1-Artikolu 7(7) tal-Kapitolu 446 tal-Ligijiet ta” Malta 1- Qorti
fissret lill-imputat Malone Debono bi kliem car u li jinftiehem, 1-effetti tal-
ordni ta” probation u tal-kundizzjonijiet kollha elenkati fid-Digriet anness
ma’ din is-sentenza u li f'kaz li jonqos milli jikkonforma ruhu ma” dik I-
ordni u dawk il-kondizzjonijiet u/jew f'’kaz li jaghmel reat iehor tul it-
terminu tal-ordni ta’ probation, jista’ jinghata sentenza ghar-reati li

taghhom nstab hati b’din is- sentenza.

Ai termini ta” I-Artikolu 7(8) tal-Kapitolu 446 tal-Ligijiet ta” Malta, il-Qorti
tordna li kopja ta’ din is-sentenza u tal-ordni ta’ probation moghtija
b’Digriet ta” llum stess ghandhom jigu trasmessi minnufih lid-Direttur
tas-Servizzi ta” Probation sabiex jassenja ufficjal tal-probation biex ikun

responsabbli ghas-sorveljanza ta’ I-imputat Melone Debono.

L-Utficjal Sorveljanti assenjat ghandu jirrapporta bil-miktub lill-Qorti
kompetenti bil-progress tal-hati kull sitt (6) xhur.

Finalment wara li rat l-artikolu 532A tal-Kapitolu IX tal-Ligijiet ta” Malta,
mogqri flimkien mal-artikolu 24 tal-Kapitolu 446 tal-Ligijiet ta” Malta,
tordna lill-hati jhallas lura fi Zzmien sena millum lil The Convenience Shop

is-somma ta’ €494.00.

Din l-ordni ghandha l-istess forza u effett u hija ezegwibbli bl-istess mod
bhallikieku nghatat f'kawza c¢ivili bejn l-imputat u l-parte leza The

Convenience Shop.
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II-Qorti gieghda tordna li l-ordni tal-probation moghtiha mill-Magistrat
Dr. Claire Stafrace Zammit ta” nhar il-21 ta” Jannar 2021 terga’ tibda

tghodd millum.

Rigward is-sentenza sospiza tal-Magistrat Dr. Natasha Galea Sciberras

tal-14 ta” Lulju 2020 din ukoll terga’ tibda millum.

Rigward il-ksur tal-liberta” provvizorja, I-Qorti nnutat l-emmendi li saru
li dahlu fis-sehh il-gimgha ‘1 ohra u ghalhekk il-Qorti ged tikkundannah

multa ta” 300 Euro 1i trid tithallas fi zmien 3 snin millum.

Pero’ 1-Qorti ma thossx li ghandha tikkonfiska la d-depozitu u lanqgas il-

garnzija personali.

Dr. Joseph Mifsud
Magistrat
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