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Appell Inferjuri Numru 34/2021 LM

Mayong Chen (K.I. 0165898A)
(‘l-appellant’)

vs.

The Director of the Department for Citizenship and Expatriate Affairs
(‘id-Direttur appellat’)

I-Qorti,

Preliminari

1. Dan huwa appell maghmul mir-rikorrent Mayong Chen (K.l. 0165898A),
hawnhekk ‘l-appellant’, minn decizjoni tal-Bord tal-Appelli dwar |-
Immigrazzjoni, [minn issa ’| quddiem ‘il-Bord’], tas-26 ta’ Marzu, 2021 [minn

issa ’l quddiem ‘id-decizjoni appellata’], li permezz taghha I-Bord iddecieda illi
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[-appell tar-rikorrent mid-decizjoni tal-intimat The Director of the Department
for Citizenship and Expatriate Affairs, hawnhekk ‘l-appellat’, tas-17 ta’
Settembru, 2020 sar fuori termine, u ghalhekk il-Bord iddecieda |li m’ghandu

jiehu l-ebda konjizzjoni ta’ dan ir-rikors tal-appell.

Fatti

2. Fit-30 ta’ Lulju, 2020 ir-rikorrent kien applika ghal single permit taht il-
procedura kkontemplata fil-Legislazzjoni Sussidjarja 217.17. L-applikazzjoni
tar-rikorrent giet rifjutata minn Identity Malta ghaliex meta sar |-ezercizzju ta’
due diligence fil-konfront tar-rikorrent, JobsPlus ma tatx |-approvazzjoni
taghha ghall-hrug ta’ tali permess. Fl-ittra li ntbaghtet lir-rikorrent, dan gie
infurmat illi, “Your request cannot be acceded to as when carrying out our due
diligence process your application was not recommended for approval by
Jobsplus becasue in view of the information provided on the MBR records,
there is no evidence that you are eligible to the investment criteria, thus your

application cannot be considered eligible.”

3. Ir-rikorrent gie infurmat ukoll li huwa kien mistenni li jhalli Malta,
sakemm ma kellux xi forma ta’ awtorizzazzjoni ohra li permezz taghha seta’
jibga’ fil-pajjiz, u gie infurmat ukoll li seta’ jappella minn din id-decizjoni

guddiem il-Bord skont |-artikolu 20(2) tal-Legislazzjoni Sussidjarja 217.17.
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Mertu

4. Fir-rikors tal-appell tieghu quddiem il-Bord, ir-rikorrent sostna li r-
rakkomandazzjoni ta’ JobsPlus hija erronja, zvijanti u inammissibbli ghaliex fil-
fehma tar-rikorrent l-investment criteria msemmija minnha ma japplikawx ghal
cittadini ta’ pajjizi terzi li ghandhom long-term residence permits mahruga
minn Stati Membri ohra tal-Unjoni Ewropea. Ir-rikorrent ipprezenta dokument
mahrug mill-EU Immigration Portal li jghid li applikazzjoni bhal tieghu tista’ tigi
rifjutata biss meta fil-pajjiz fejn issir applikazzjoni bhal din, f'dan il-kaz hawn
Malta, ikun hemm kwota prestabbilita ghall-hrug ta’ permessi ta’ residenza,
liema kwota tkun intlahget, u f'kaz li s-suq tax-xoghol fil-pajjiz fejn issir
applikazzjoni bhal din, ikun tali li jkollha tinghata preferenza lil min diga jkun
jghix f'dak il-pajjiz legalment. Ir-rikorrent gal li persuni li jkunu ilhom residenti
f'xi Stat Membru ghal Zzmien twil, ghandhom |-istess drittijiet bhal cittadini tal-
Unjoni Ewropea partikolarment fil-gasam tal-impjiegi, il-protezzjoni u I-
assistenza socjali. Qal li ghalhekk ir-rifjut tal-permess li huwa applika ghalih sar
bi ksur tal-protokolli u I-ligijiet tal-UE, u huwa ghalhekk invalidu. Ir-rikorrent
talab lill-Bord jiddikjara li r-rifjut tal-applikazzjoni tieghu sar bi ksur tal-
protokolli u r-regoli u I-ligijiet tal-Unjoni Ewropea, u sabiex tinghata ordni li I-

applikazzjoni tieghu ghandha tigi approvata.

Id-Decizjoni Appellata

5. Permezz tad-decizjoni moghtija fis-26 ta’ Marzu, 2021 il-Bord iddecieda
li l-appell ipprezentat mir-rikorrent huwa null, u dan wara li ghamel is-
segwenti konsiderazzjonijiet:
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“1 Preliminary
The Board:-

Saw that in virtue of a decision dated 17th September, 2020, Identity Malta Agency
informed the appellant that the relative application for a Single Permit had been
rejected for the following reason:

“... because in view of the information provided on the MBR records, there is no
evidence that you are eligible to the investment criteria, thus your application
cannot be considered as eligible”;

Saw the appeal registered on 29th September, 2020; and

Saw that Identity Malta Agency filed no submissions.

2 Submissions filed, evidence produced and considerations of the Board

The Board observed that when the appeal was filed, the receipt issued instructed the
parties to submit any further documentation within fifteen days. At the outset, the
Board declares that although it is not legally bound to hold sittings, Art. 3(2) of the
Administrative Justice Act (Chapter 490 of the Laws of Malta) stipulates that
amongst the principle which this Board, among other bodies, is bound to uphold, is
the principle of equality of arms. The Board refers to the judgment of the Court of
Appeal Edwin Zarb et vs Gilbert Spiteri et (decided on 6th February, 2015) in which
it was held that the principle audi alteram partem does not necessarily mean that

the parties must be physically heard but that they must be given sufficient time to
present the evidence they wish to present. It is up to the court (or in this case, the
Board) to decide what should be done in the interest of justice.

The Board observed that this appeal was filed outside the time limit of three working
days established by Article 25A (7) of the Immigration Act. After examining the
documentation submitted by the appellant, the Board found that neither the
appellant nor the prospective employer provided any explanation for the manifest
lateness of the appeal.

Consequently, the appeal is being declared null.

3. Decision

Therefore, after having read the relative submissions as well as after having seen
the provisions of Chapter 217 of the Laws of Malta and of S.L. 217.17, the Board
declares the appeal null and declines to take further cognisance of the appeal.

The Board orders that this decision be served on the parties without delay.”
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L-Appell

6. L-appellant ressaq |-appell tieghu minn din id-decizjoni fit-30 ta’ Marzu,
2021, fejn talab lil din il-Qorti tirrevoka, thassar u tannulla d-decizjoni tal-Bord
u tilga’ t-talba tieghu billi tapprova l-appell tieghu taht dawk il-pattijiet u

kundizzjonijiet li din il-Qorti jidhrilha xierqa.

7. L-appellant spjega li huwa ssottometta l-appell tieghu quddiem il-Bord
fl-24 ta’ Settembru, 2020, imma minkejja dan, |-appell gie rregistrat fid-29 ta’
Settembru, 2020. Qal |i minhabba s-sitwazzjoni tal-COVID-19, huwa gie
mgharraf li l-appelli kienu geghdin jigu accettati biss permezz tal-posta
elettronika. Qal li l-appell tieghu gie deciz unikament abbazi tal-fatt li I-appell
gie sottomess wara t-terminu moghti mil-ligi. Qal ukoll li huwa ma rcieva |-
ebda ittra registrata sabiex jigi notifikat li fis-17 ta’ Settembru, 2020, il-Bord ha
decizjoni fir-rigward tal-applikazzjoni sottomessa minnu. Qal li anki li kieku
ghas-sahha tal-argument huwa iréieva |-ittra |-ghada, jigifieri fit-18 ta’
Settembru, 2020, it-three working days kienu jiskadu fl-24 ta’ Settembru, 2020
ghaliex id-19 u |-20 ta’ Settembru, 2020 kienu fi tmiem il-gimgha u 1-21 ta’
Settembru, 2020 kienet btala pubblika.

8. L-appellant gal |i huwa jhoss ruhu aggravat bid-decizjoni appellata
ghaliex il-Bord kellu provi suffi¢jenti li juru li dan I-appell fil-fatt gie intavolat fl-
24 ta’ Settembru, 2020, u minflok il-Bord qgies id-data tad-29 ta’ Settembru,
2020 meta I-membri tieghu fil-fatt raw u pprocessaw l-email inkwistjoni bhala

d-data meta gie rregistrat dan l-appell.
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Ir-Risposta tal-Appell

9. L-appellat fir-risposta tieghu qal |i d-decizjoni ta’ Identity Malta hija
datata u giet ikkomunikata fis-17 ta’ Settembru, 2020. L-appellat ghamel
riferiment ghall-artikolu 25A (7) tal-Kap. 217 tal-Ligijiet ta’ Malta, li jipprevedi li
appell minn tali decizjoni ghandu jigi intavolat fi zmien tlett ijiem ta’ xoghol
mid-decizjoni |i tkun suggetta ghall-appell. L-appellat qal li f'dan il-kaz I-
appellant stess ikkonceda li huwa intavola r-rikors tieghu quddiem il-Bord fl-24
ta’ Settembru, 2020. L-appellat qgal li filwaqt li d-19 u 20 ta’ Settembru, 2020
gew fi tmiem il-gimgha, il-21 u t-22 ta’ Settembru, 2020 kienu jiem ta’ xoghol u
ghalhekk dakinhar ghalqu t-tlett ijiem ta’ xoghol mid-decizjoni tal-Bord. L-
appellat gal li mhux minnu li I-Bord gies li dan l-appell huwa tardiv ghaliex |-
appell gie a konjizzjoni tal-Bord fid-29 ta’ Settembru, 2020, izda ghaliex wara i
[-Bord gies li dan l-appell iddahhal tardivament, ma kien hemm |-ebda
spjegazzjoni min-naha tal-appellant dwar ghaliex dan l-appell gie intavolat
tardivament. L-appellat qal li din l-ispjega bagghet ma nghatatx langas
qguddiem din il-Qorti, u ghalhekk ghandu jigi dikjarat li dan l-appell huwa
frivolu u vessatorju. L-appellat ghamel riferiment ghall-mertu tal-appell u qal li
ladarba Jobsplus bhala stakeholder oggezzjonat ghall-applikazzjoni tal-
appellant ghaliex dan huwa shareholder fil-kumpannija C95949 (Chen Trading
Ltd), l-appellant ma pprezenta |-ebda evidenza ta’ din l-informazzjoni fl-
investment criteria tal-applikazzjoni, u ghalhekk huwa owvju li din in-nugqgas ta’

informazzjoni kienet ser twassal ghar-rifjut tal-applikazzjoni tieghu.
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Konsiderazzjonijiet ta’ din il-Qorti

10. ll-Qorti tqis li mill-atti jirrizulta li Identity Malta harget l-ittra li permezz
taghha rrifjutat is-Single Permit Application tal-appellant fis-17 ta’ Settembru,
2020. Mill-mod kif inhi miktuba din I-ittra jidher car li din kienet mahsuba biex
tintbaghat bil-posta u mhux f'forma ta’ email. Mill-atti ma tirrizulta |-ebda
prova ohra dwar il-mod kif din I-ittra giet notifikata lill-appellant, u
ghaldagstant I-unika konkluzjoni logika li tista’ tilhaq din il-Qorti hija li din |-
ittra ntbaghtet bil-posta, u li fl-ahjar ipotezi ghad-Direttur appellat, din I-ittra
giet notifikata lill-appellant fit-18 ta’ Settembru, 2020, almenu gurnata wara li
giet impustata. F'din l-ittra, |-appellant gie infurmat li huwa kellu jintavola I-
appell tieghu minn din id-decizjoni fi zmien tlett ijiem ta’ xoghol min-notifika
taghha, u d-dettalji moghtija fl-ittra jinkludu biss |-indirizz postali u n-numru
tat-telephone tal-Bord. Imkien f'din I-ittra m’hemm imnizzel li l-appellant seta’
jintavola l-appell tieghu permezz tal-email, ghalkemm mill-provi jirrizulta wkoll
li fl-24 ta’ Settembru, 2020, |-avukat difensur tal-appellant baghtet email lill-
Bord u talbet lill-Bord jikkonferma li dan l-appell fil-fatt kien gie rregistrat. Tali
konferma ntbaghtet lill-avukat difensur tal-appellant fid-29 ta’ Settembru,
2020.

11. 1l-Qorti kkonsidrat ukoll li kuntrarjament ghal dak li jallega I-appellat fir-
risposta tal-appell tieghu, il-Bord qies li l-appell gie intavolat fid-29 ta’
Settembru, 2020 u mhux fl-24 ta’ Settembru, 2020 (“saw the appeal registered
on 29th September, 2020”).
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12. Harsa lejn il-kalendarju ta’ Settembru 2020 turi li s-17 ta’ Settembru,
2020 kien il-Hamis, u t-18 ta’ Settembru, 2020 kien il-Gimgha. 1d-19, I-20 u I-21
ta’ Settembru, 2020 ma kinux jiem ta’ xoghol minhabba |i kienu tmiem il-

gimgha u festa pubblika.

13.  ll-Qorti sejra taghmel riferiment ghal dak li jipprovdu l|-artikoli 101 u 102
tal-Kodi¢i ta’ Organizzazzjoni u Procedura Civili, li jirregolaw il-mod kif

ghandhom jinghaddu I-granet wara n-notifika ta’ att:

“101. Iz-zmien legali jew gudizzjarju, illi I-mixi tieghu jiddependi minn att li ghandu
jkun innotifikat jew ippubblikat, jibda miexi minn dakinhar li fih |-att Il-att jigi
regolarment innotifikat jew ippubblikat.

102. Meta z-zmien legali jew gudizzjarju ghandu jibda jghodd minn gurnata
stabbilita, dik il-gurnata ma tinghaddx bhala mdahhla f'dak iz-zmien; u meta z-zmien
jinghadd bis-sighat, ma tinghaddx bhala mdahhla s-siegha li fiha ssir in-notifika.”

14. Dan ifisser li jekk wiehed ser iqis il-gurnata tat-18 ta’ Settembru, 2020
bhala I-gurnata li fiha saret in-notifika tal-ittra mibghuta minn Identity Malta
lill-appellant, dik il-gurnata ma tinghaddx ghall-finijiet tat-tlett ijiem ta’ xoghol
li fihom ried isir [-appell tal-appellant, bhalma m’ghandhomx jinghaddu d-19, |-
20 u |-21 ta’ Settembru. Dies a quo non computator in termino. Dan ifisser li |-
appell tal-appellant, li mill-provi jirrizulta |i gie notifikat lill-Bord fl-24 ta’
Settembru, 2020, minkejja li l-appellant ma kienx gie infurmat fl-ittra li
ntbaghtet lilu li huwa seta’ jibghat dan Il-appell permezz tal-email, fil-fatt gie
intavolat entro t-terminu ta’ tlett ijiem ta’ xoghol kif preskritt, u ghalhekk

m’ghandux jitqgies li sar fuori termine.
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Decide

Ghar-ragunijiet premessi, din il-Qorti gieghda tilga’ I-appell tal-appellant, u
ghaldaqgstant gieghda tordna li I-atti jintbaghtu lura quddiem il-Bord sabiex

tinghata decizjoni fil-mertu.

Spejjez ta’ dan l-appell a karigu tad-Direttur appellat.

Moaqrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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