PRIM’AWLA TAL-QORTI CIVILI
IMRALLEF
ONOR. AUDREY DEMICOLI LL.D.

Rikors Nru 609/2021 (AD)

Fl-atti tar-Rikors ghall-Hrug ta’ Kontro-Mandat ghall-Mandat
Kawtelatorju t’Arrest ta’ Béejje¢ tal-Bahar Numru 849/2021 ISB fl-
ismijiet:

C FORLESS LIMITED (C 72752)

VS

M/Y CASINO ROYALE (NUMRU UFFICJALI 16536)

[I-Qorti:

1. Dan hudigriet finali dwar talba tal-bastiment M/Y Casino Royale maghmula
ai termini tal-artikolu 836(1)(f) tal-Kap 12 tal-Ligijiet ta’ Malta, ghar-revoka

tal-mandat kawtelatorju t'arrest ta’ béejjec tal-bahar numru 849/2021 I1SB?;

1 I-Qorti tippreciza illi ghalkemm il-mandat jidher bl-inizjali ISB, dan il-mandat effettivament gie iffirmat
mill-Onor. Imhallef Grazio Mercieca.



Preliminari

2.

B’rikors prezentat nhar id-disgha (9) ta’ Gunju 2021, is-sodjeta’ C Forless
Limited talbet il-hrug ta’ mandat kawtelatorju t'arrest ta’ bcejjec¢ tal-bahar
fil-konfront ta’ M/Y Casino Royale, u dan sabiex tikkawtela I-pretensjoni
taghha naxxenti minn ftehim illi gie anness mal-istess rikors u mmarkat
Dok A, fllammont ta’ mitt elf Ewro (€100,000). lI-Prim’Awla tal-Qorti Civili
lagghet it-talba tas-socjeta’ C Forless Limited biex jinhareg il-mandat
kawtelatorju kif rikjest nhar id-disgha (9) ta’ Gunju 2021 stess;

Permezz ta’ rikors guramentat prezentat nhar il-hdax (11) ta’ Gunju 2021,
is-so¢jeta’ C Forless Limited intavolat il-kawza fl-ismijiet C Forless
Limited vs ll-Bastiment M/Y Casino Royale, fejn talbet lil din il-Qorti
tiddikjara illi I-bastiment M/Y Casino Royale huwa debitur tas-socjeta’ C
Forless Limited ghas-somma ta’ mitt elf Ewro (€100,000), u sabiex
tikkundanna lill-bastiment ihallas lis-socjeta’ C Forless Limited l-istess
somma. Is-socjeta’ C Forless Limited talbet ukoll illi I-kawza tingata’ bid-
dispensa tas-smiegh ai termini tal-Artikolu 167 et seq tal-Kap 12 tal-Ligijiet
ta’ Malta;

Ftit jiem wara, permezz ta’ rikors prezentat nhar it-tlieta u ghoxrin (23) ta’
Gunju 2021, il-bastiment M/Y Casino Royale talab ir-revoka tal-mandat
kawtelatorju t'arrest ta’ bcejje¢ tal-bahar numru 849/2021 mahrug fil-

konfront tieghu;

Fatti tal-Kaz

5.

[l-partijiet geghdin jagblu illi (a) il-bastiment M/Y Casino Royale huwa yacht
registrat fMalta, u (b) dan il-yacht kien originarjament jappartjeni lil C
Forless Limited, izda gie akkwistat mis-socjeta’ Estato Development Spain
SL (aktar ‘il quddiem imsejha ‘Estato’) nhar il-hamsa (5) ta’ Frar 2021. FI-
istess jum, Estato ghaddiet il-bastiment lis-so¢jeta’ Maltija St Julians

Maritime Four Limited;
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6. Qabel senhew dawn iz-zewq trasferimenti, nhar it-tlieta (3) ta’ Frar 2021,
gie redatt ftehim bejn is-socjeta’ C Forless Limited u s-socjeta’ Estato, illi
permezz tieghu gie stabbilit illi Estato kienet kreditri¢i ta’ C Forless Limited
fllammont ta’ mitt elf Ewro (€100,000), u cioe s-somma illi geghda tigi

kawtelata permezz tal-mandat odjern;

7. L-ewwel kontestazzjoni bejn il-partijiet tirrigwarda s-somma illi geghda tigi
kawtelata. Is-soc¢jeta’ C Forless Limited issostni illi dan [-ammont ghadu
dovut, stante illi jirrapprezenta “agreed extra payment regarding the costs
related with the delay of the Completion Date as per the MOA”. Mill-banda
I-ohra, il-bastiment rikorrenti gieghed isostni illi dan I-ammont, prima facie,
m’ghadux dovut, stante illi C Forless Limited ac¢éettat il-pagament ta’ miljun
u hamsa u ghoxrin elf Ewro (€1,025,000)? bhala pagament finali biex isir

il-bejgh, u, per konsegwenza, thallset [-ammonti kollha pretizi minnha;

8. It-tieni kontestazzjoni bejn il-partijiet tirrigwarda s-sid prezenti tal-bastiment
rikorrenti. Min-naha |-wahda, il-bastiment rikorrenti gieghed isostni illi s-sid
prezenti hija s-soc¢jeta’ Maltija St Julians Maritime Four Limited, illi langas
biss kienet parti mill-ftehim tat-tlieta (3) ta’ Frar 2021. Min-naha I-ohra, is-
soc¢jeta’ C Forless Limited ged issostni illi ghalkemm il-yacht jidher li
jappartjeni lis-soc¢jeta’ st Julians Maritime Four Limited, effettivament, is-

sid beneficjarju tal-istess bastiment ghadu Estato;

It-Talba ghal Revoka mill-bastiment M/Y Casino Royale

9. Din it-talba ghal revoka giet maghmula ai termini tal-Artikolu 836(1)(f) tal-
Kap. 12, li jistabilixxi illi I-mandat ta’ sekwestru kawtelatorju jista’ jigi
revokat, inter alia, ‘jekk jintwera li fic-Cirkostanzi ma jkunx ragonevoli li
jinzamm fis-sehh I-att kawtelatorju jew parti minnu, jew li dan I-att jew parti

minnu mhuwiex aktar mehtieg jew gustifikabbli”,

2 Jigi senjalat illi ghalkemm fir-rikors tieghu I-bastiment rikorrenti jindika ¢-cifra ta’ miljun, mitejn u
hamsin elf Ewro (€1,250,000), mid-dokumenti annessi jirrizulta illi ¢-¢ifra korretta hija dik ta’ mija u
hamsa u ghoxrin elf Ewro (€1,025,000) kif indikat fir-risposta tas-soc¢jeta’ C Forless Limited.
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10.ll-bastiment rikorrenti ibbaza t-talba tieghu fuq zewq ragunijiet illi, fl-

opinjoni tieghu, jiggustifikaw ir-revoka:

a.

in-nuqqas ta’ bazi ghal proc¢eduri in rem: Il-bastiment rikorrenti
sahaq illi s-somma kawtelata hija ‘penali’ ghad-dewmien fil-bejgh tal-
bastiment, u ghalhekk ma taqga taht |-ebda wiehed mill-kapijiet
imsemmija fl-artikolu 742B tal-Kap 12 u/jew I|-Artikolu 50 tal-Kap 234.
In oltre, fi kwalunkwe kaz, il-legittimu kontradittur ghall-pretensjoni ta’
C Forless Limited hija s-socjeta’ Estato, mentri [|-bastiment
prezentement jappartjeni lis-soc¢jeta’ St Julians Maritime Four Limited.
Ghaldagstant, Estato la kienet sid, u langas kienet sid benefi¢jarju jew
nolleggjatur taht bareboat charter tal-yacht rikorrenti, b’dana illi r-
rekwiziti tal-Artikolu 742D m’humiex sodisfatti, u, konsegwentement,

I-arrest m’ghandux fondament legali; u

illi I-ammont pretiz mis-socjeta’ C Forless Limited, prima facie,
mhuwiex dovut: ll-prezz miftiehem bejn C Forless Limited u Estato
kien ta’ miljun u hamsa u ghoxrin elf Ewro (€1,025,000) bhala I-prezz
finali, u Forless, fil-hamsa (5) ta’ Frar 2021, gablet mal-bejgh tal-
bastiment lil Estato ghal dan il-prezz, minghajr ebda riserva ta’
ammonti ulterjuri dovuti minn Estato, minn Forless, u/jew mill-
bastiment bhala “additional costs” jew taht xi forma ohra. Huwa
ghalhekk illi I-bastiment rikorrenti kien gieghed isostni illi [-ammont
pretiz prima facie mhux dovut, u, jekk dovut, mhux dovut mill-

bastiment

11.1l-bastiment rikorrenti sostna wkoll illi I-mandat huwa wiehed frivolu u

vessatorju, u ghalhekk talab il-hlas ta’ penali u danni skont il-ligi, liema

danni kellhom jikkonsistu almenu fis-somma ta’ hmistax-il elf Ewro

(€15,000) ghal kull jum illi I-mandat jibga’ fis-sehh, stante illi I-bastiment

kien mahsub illi jinkera b’charter minn nhar it-Tnejn, erbatax (14) ta’ Gunju

2021 ghal din Il-istess somma, liema charter baga’ ma sehhx peress illi I-

bastiment inzamm b’arrest;
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12.Finalment, il-bastiment talab ukoll illi, alternattivament, jekk din I-Onorabbli

Qorti jidhrilha li m’ghandhiex tilga’ t-talbiet tieghu, is-socjeta’ C Forless

Limited kellha tigi ordnata tipprovdi garanzija ai termini tal-Artikolu 838A

tal-Kap. 12, stante illi I-mandat kien gieghed jikkawza danni lill-bastiment

rikorrenti konsistenti f'telf ta’ charters;

Risposta ghat-Talba ghal Revoka mis-soc¢jeta’ C Forless Limited

13.Mill-banda I-ohra, b’risposta ghar-rikors tal-bastiment M/Y Casino Royale,

ipprezentata mis-socjeta’ C Forless Limited nhar il-hamsa (5) ta’ Lulju

2021, is-socjeta’ C Forless Limited laqghet ghat-talbiet tal-bastiment billi

sahget illi:

a.

ll-hrug tal-mandat t'arrest kawtelatorju kien opportun fi¢-Cirkostanzi,
ghaliex kienet tezisti bazi ghal proceduri in rem. Dan peress illi s-
somma kawtelata tinkwadra ruhha taht il-paragrafu (d) tal-grtikolu 742B
tal-Kap 12, u cioe “kull pretensjoni li tinholog mill-kuntratt tal-bejgh tal-
vapur” bhala somma illi kienet giet indikata fil-ftehim datat tlieta (3) ta’
Frar 2021 bhala “agreed extra payment regarding the costs related with
the delay of the Completion Date as per the MOA by the buyer to the
seller in respect of the sale of the vessel”. In oltre, s-socjeta’ C Forless
Limited galet ukoll illi ghalkemm I-iffinanzjar u l-akkwist tal-bastiment
rikorrenti sar minn St Julians Maritime Four Limited, dan sar fuq
struzzjonijiet ta’ Estato, liema socjeta’ kienet u ghadha s-sid

benefi¢jarju tal-bastiment rikorrenti;

lI-fatt illi C Forless Limited accettat il-hlas tal-prezz ta’ €1,025,000 ma
kienx ifisser illi -ammont ta’ €100,000 ma bagax dovut. Difatti kien
hemm gbil bejn C Forless Limited u Estato illi s-somma ta’ €100,000

kienet wahda addizzjonali.

14.1n oltre, C Forless Limited sostniet ukoll fir-risposta taghha illi I-mandat

t'arrest kawtelatorju sar in buona fede, immirat sabiex tikkawtela d-drittijiet

taghha, u ghalhekk huwa c¢ar li t-talba ma saritx b’'malizzja, u wisq u wisq

izjed mhix wahda frivola jew vessatorja;
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15.F’'dak illi jirrigwarda t-talba tal-bastiment rikorrenti ghall-hlas ta’ danni, is-
socjeta’ C Forless Limited senjalat illi I-bastiment rikorrenti ma gab I-ebda

prova konkreta tal-fatt illi kellu jinkera b’charter.

[I-Qorti

16. Wara illi rat id-dokumenti esebiti mill-partijiet u I-atti kollha prezentati; u

17.Wara illi semghet it-trattazzjoni tal-partijiet fis-seduta tat-tlettax (13) ta’
Lulju 2021,

18. Taghmel is-segwenti konsiderazzjonijiet:

Konsiderazzjonijiet dwar ir-Revoka tal-Mandat In Vigore

19.1l-materja in ezami tikkon¢erna talba ghal revoka ta’ mandat kawtelatorju
ai termini tal-Artikolu 836(1)(f) tal-Kap 12, liema artikolu jipprovdi illi att
kawtelatorju jista' jigi revokat ‘“jekk jintwera li fic-Cirkostanzi ma jkunx
ragonevoli li jinzamm fis-sehh [-att kawtelatorju jew parti minnu jew li dan

l-att jew parti minnu mhuwiex aktar mehtieg jew gustifikabbli”,
20.1l-vapur rikorrenti jinvoka zewg ragunijiet illi huwa jqis illi jiggustifikaw ir-
revoka, liema ragunijiet din il-Qorti sejra tghaddi biex tikkonsidra

separatament:

(A) L-Ewwel Raquni: Nuqqgas ta’ bazi ghal proc¢edura in rem

21.L-Artikolu 742B tal-Kap 12 jelenka lista ta’ sitwazzjonijiet fejn il-grati Civili
fMalta ghandhom gurisdizzjoni in rem kontra vapuri jew bastimenti fit-
talbiet marittimi. Fil-kaz odjern, is-socjeta’ C Forless Limited tissenjala illi
hija talbet il-hrug ta’ dan il-mandat sabiex tikkawtela somma illi hija
tikkonsidra bhala wahda illi tinkwadra ruhha taht |-artikolu 742B(d), u cioe

“pretensjoni li tinholoq mill-kuntratt tal-bejgh tal-vapur”;

Page 6 of 15



22.Madanakollu, I-Art 742B(d) tal-Kap. 12 m’ghandux jingara b’mod izolat,
izda ghandu jigi interpretat fid-dawl ta’ dak enuncjat mill-Art 742D:

Hilief ghal dawk il-kazijiet li jighdu fughom privilegg specjali
skont l|-artikolu 50 tal-Att dwar il-Bastimenti Merkantili, u i,
skont l-artikolu 37D(3) tal-istess Att, jibqghu jsehhu I-bejgh
volontarju ta’ bastiment sa sena wara I-bejgh, fil-kazijiet

imsemmijin fl-artikolu 742B(d) sa (y), azzjoni in rem tista

ssir fil-qrati Civili kontra —

(a) dak il-vapur jew bastiment fejn il-persuna li tkun
responsabbli fi pretensjoni ghal azzjoni in personam
(“il-persuna rilevanti”) kienet, meta nholqot il-kawza
ghall-azzjoni, sid jew noleggatur ta’, jew kellha fil-
pussess jew taht il-kontroll taghha, il-vapur jew il-
bastiment, jekk fiz-zmien meta tingieb l-azzjoni I-
persuna rilevanti tkun sid jew sid beneficjarju ta’ dak il-
vapur jew in-noleggatur taht bareboat charter ta’ dak il-

vapur;

(b) [...]

23.Ghaldagsatant, huwa evidenti illi mhux bizzejjed illi jigu sodisfatti r-

rekwiziti tal-Artikolu 742B sabiex il-grati Maltin ikollhom gurisdizzjoni in
rem, izda ghandhom jigu sodisfatti wkoll ir-rekwiziti kontemplati fl-Artikolu
742D. L-unika zewg ec¢cezzjonijiet ghal din ir-regola huma kazijiet fejn it-
talba ghall-hrug tal-mandat ma tkunx wahda mis-sitwazzjonijiet
kontemplati mill-Art 42B(a) sa (¢), jew privilegg specjali taht I-Art 50 tal-Kap

234, zewg eccezzjonijiet illi mhumiex il-kaz fil-kwestjoni odjerna;

24.1l-bastiment rikorrenti jikkontendi illi:
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25.

26.

27.

28.

i. ll-pretensjonita’ C Forless Limited ma taqgax taht I-Art 742B(d) tal-Kap.
12;u

ii. ll-legittimu kontradittur tal-pretensjoni, u cioe, Estato, ma kienx, meta
nholqot il-kawza ghall-azzjoni, sid, sid benefi¢jarju, jew nolleggjatur
taht bareboat charter ai termini tal-Art 742D(a);

Mill-banda I-ohra, is-so¢jeta’ C Forless Limited twiegeb billi ssostni illi |-
ammont minnha pretiz huwa pagament ancillari ghall-bejgh tal-bastiment,
u ghalhekk jaqa’ taht I-Art 742B(d), u illi ghalkemm il-jott huwa registrat
fisem St Julian’s Maritime Four Limited, is-sid benefi¢jarju hija fil-fatt is-

socjeta’ Estato;

Qabel ma tidhol fil-kwestjoni dwar il-pretensjoni tas-socjeta’ C Forless
Limited, din il-Qorti sejra primarjament tezamina jekk, fil-kaz odjern, il-
persuna responsabbli ghall-azzjoni in personam Kkinitx is-sid, jew is-sid
benefi¢jarju, tal-vapur rikorrenti, jew noleggatur taht bareboat charter fil-

mument li ngabet I-azzjoni, ai termini tal-Art 742D(a);

Jirrizulta mill-provi prodotti mhux kontestat il-fatt illi |-pretensjoni illi
ghandha C Forless Limited tikkoncerna lis-so¢jeta’ Estato, liema
pretensjoni tirrizulta mill-ftehim illi sar bejniethom datat tlieta (3) ta’ Frar
2021 (Dok CF1). Dak illi ghandu jigi determinat ghalhekk huwa jekk
effettivament Estato kinitx is-sid, jew is-sid benefi¢jarju, tal-bastiment
rikorrenti, jew noleggatur taht bareboat charter fid-disgha (9) ta’ Gunju
2021;

Mill-bill of sale illi gie prezentat mar-rikors tal-bastiment rikorrenti bhala
Dok CR1, jirrizulta illi I-bastiment, illi kien jappartjeni lil Estato Development
Spain SL, gie akkwistat minn St Julian’s Maritime Four Limited nhar il-
hamsa (5) ta’ Frar 2021. Dan wara illi Estato akkwistat I-istess bastiment,
fl-istess jum, minghand is-socjeta’ C Forless Limited, kif jixhed Dok CR2.

Evidentement, ghalhekk, is-sid tal-bastiment sa mill-hamsa (5) ta’
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Frar 2021, kienet (u ghadha) s-socjeta’ St Julian’s Maritime Four

Limited;

29. It-transazzjonijiet indikati fid-Dok CR5 ikomplu jikkorraboraw dan il-fatt, billi
jindikaw lis-soc¢jeta’ St Julian’s Maritime Four Limited bhala I-ordering
customer illi kellha finalment tittrasferixxi s-somma ta’ €1,025,000, u cioe

I-prezz tal-bejgh;

30.Sahansitra anke fDok CF5, prezentat mis-soc¢jeta’ C Forless Limited
stess, sid il-bastiment huwa indikat bhala s-soc¢jeta’ St Julian’s Maritime
Four Limited, u l-ebda referenza ma ssir fl-istess dokument ghas-socjeta’

Estato;

31.Min-naha |-ohra, is-soc¢jeta’ C Forless Limited nagset milli tikkorrabora t-
tezi taghha illi Estato hija s-sid benefi¢jarja tal-bastiment rikorrenti, u,
ghalkemm tesebixxi invoice immarkata bhala Dok CF4, illi nharget fisem
is-socjeta’ Estato, ma hemm I-ebda data illi tindika f'liema perjodu ta’ Zmien
inghataw dawn is-servizzi mill-Yachthub Service and Management
Limited. Id-data tad-disgha (9) ta’ Gunju 2021 hija indikata bhala d-data
tal-invoice, izda m’hemm xejn fl-istess invoice illi jistabilixxi d-dati meta
nghataw is-servizzi elenkati. Langas gew prodotti xhieda mis-so¢jeta’ C
Forless Limited illi setghu jikkonfermaw ir-raguni ghalfejn I-invoice inharget
fisem is-socjeta’ Estato, u mhux fisem is-soc¢jeta’ St Julian’s Maritime Four
Limited,;

32.L-awtrici Aleka Mandaraka-Sheppard, fil-ktieb taghha, “Modern Maritime
Law Vol I: Jurisdiction and Risks (3rd Edn, Routledge, p 123), tispjega |-

kuncett ta’ sid beneficjarju kif isegwi:

“Thus, ‘beneficially owned’ refers to equitable ownership,
whether or not accompanied by legal ownership. ‘Equitable
ownership’ is meant to cover an owner for whose benefit the
legal owner holds the shares in the ship under the English
law concept of trust. The adjective ‘beneficial’ before owner

ensures that, if the ship is operated under the cloak of trust,
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33.

she can still be arrested for maritime claims. The commercial
reality is that registered owners of ships are not just legal
owners of bearer shares. They are both legal and beneficial
owners of all shares in the ship. Any division between the
legal and equitable interest in the ship occurs in registration.
For example, the legal property in the shares may be held
by A and the equitable by B.”

Dok CR1 jindika espressament illi I-ishma kollha tal-bastiment gew
trasferiti mis-socjeta’ Estato ghas-socjeta’ St Julian’s Maritime Four
Limited, u ma ngabet ebda provailli tindika I-kuntrarju. Is-so¢jeta’ C Forless
Limited tissottometti illi I-iffinanzjar u l-akkwist tal-bastiment rikorrenti sar
minn St Julian’s Maritime Four Limited fuq struzzjonijiet ta’ Estato, izda
tonqgos milli §gib prova tal-konnessjoni illi hemm bejn dawn iz-zewg

socjetajiet, sewwa jekk fil-forma ta’ trust, kif ukoll taht xi forma ohra;

34.11-Qorti hadet konjizzjoni ta’ Dok CF2 u Dok CF3, illi jindikaw il-funzjonijiet

35.

tal-kumpanija St Julian’s Maritime Four Limited u St Julian’s Maritime
Finance Limited, izda xorta wahda mhix konvinta illi kienet tissussisti fid-
disgha (9) ta’ Gunju 2021, u cioe fid-data meta nhareg il-mandat t'arrest,
xi konnessjoni bejn Estato Development Spain SL u St Julian’s Maritime
Four Limited, u/jew xi konnessjoni bejn Estato Development Spain SL u |-
bastiment rikorrenti. Ghaldaqgstant, din il-Qorti tista’ biss tasal ghal
konkluzjoni wahda, u cioe illi s-sid registrat tal-bastiment rikorrenti huwa St
Julian’s Maritime Four Limited, u li ilu hekk sa mill-hamsa (5) ta’ Frar 2021,
u s-socjeta’ Estato m’ghandhiex, prima facie, il-proprjeta’ jew il-kontroll tal-

bastiment in kwestjoni;

Kwindi, il-Qorti hija tal-fehma u l-opinjoni illi gie sodisfacentement pruvat
mill-bastiment rikorrenti illi r-rekwiziti tal-Artikolu 742D tal-Kap. 12 tal-
Ligijiet ta’ Malta ma gewx segwiti fil-kaz odjern, b’dana illi huwa gustifikat
I-ilment tal-bastiment rikorrenti illi ma hemm ebda konnessjoni bejn il-

bastiment u s-socjeta’ C Forless Limited illi tista’ twassal ghal rabta in rem
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mal-istess vapur, u li tiggustifika |-hrug u z-zamma fis-sehh tal-mandat

t'arrest in kwestjoni;

36. 1I-Qorti geghda ghalhekk tilga’ I-ewwel talba tal-bastiment rikorrenti
ghar-revoka fl-intier tieghu tal-Mandat t’Arrest Nru 690/2021. ai
termini tal-Artiklu 836(1)(f) tal-Kap. 12 tal-Ligijiet ta’ Malta;

37.1n konsiderazzjoni tal-fatt illi I-Qorti sabet illi ma gewx sodisfatti r-rekwiziti
tant I-Art 742D tal-Kap 12, u illi dan in-nuqqas jipproponi raguni valida
bizzejjed sabiex tigi milgghuha t-talba ghar-revoka tal-mandat odjern, il-
Qorti sejra tastjeni milli tidhol fil-mertu dwar jekk il-pretensjoni ta’ C Forless
Limited tagax taht wahda mill-kapijiet taht I-Art 742B tal-Kap 12 jew le;

(B) 1t-Tieni Raguni: II-Pretensjoni ta’ C Forless Limited hija, prima facie
infondata fil-fatt u fid-dritt

38.1n vista tal-fatt illi I-Qorti diga’ rat raguni valida illi a bazi taghha qed taqgta’
u tiddeciedi li tilga’ t-talba ghar-revoka tal-mandat t'arrest odjern, il-Qorti
sejra tastjeni milli tikkunsidra t-tieni raguni illi fugha I-bastiment rikorrent

ressaq it-talbiet tieghu;

Kunsiderazzjonijiet dwar it-Talba ghad-Danni

39.1l-bastiment rikorrenti, b’zieda mat-talba ghar-revoka tal-mandat odjern,
jitlob il-likwidazzjoni minn din il-Qorti ta’ danni sofferti minnu per kawza tal-
istess mandat ai termini tal-Artikolu 836(8)(d) kif ukoll tal-Artikolu 836(9)
tal-Kap 12, u dan, b’'mod partikolari, stante illi I-bastiment kien mahsub illi
jinkera b’charter minn nhar it-Tnejn, 14 ta’ Gunju 2021 ghal somma ta’
hmistax-il elf Ewro (€15,000) kuljum;

40.Gie ritenut fid-digriet moghti fl-ismijiet Av Ann Fenech noe vs II-
Bastiment MY Whispering Angel3:

3 Rik Nru 404/2015, Qorti Civili (Prim’Awla), Onor Imh Jacqueline Padovani Grima, 5 ta’ Gunju 2015
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Din il-Qorti taghraf illi talba ghal penali u ergo ukoll ghal
garanzija xierqa, hija sanzjoni fakoltattiva, imholliha fid-
diskrezzjoni tal-istess Qorti wara Ii jintewera ghas-
sodisfazzjon taghha, Ii sehhet wahda mic-Cirkostanzi
mahsuba mil-ligi ghall-impozizzjoni tal-istess sanzjoni, u cioe
is-subincizi (a) sa (d) tal-Artikolu 836(8) tal-Kap. 12.

[I-Qorti hija tenuta li timponi dawn il-penali fejn jirrizultaw I-
estremi tal-ligi fuq indikati. Dan huwa artikolu ta’ ordni
pubblika bl-iskop Ii jigi assikurat is-serjeta’ tal-process
gudizzjarju u sabiex I-istitut ta’ mandati kawtelatorji ma jigix
uzat abbusivament — Vide sentenzi fl-ismijiet Carmel
Farrugia u martu Lucija Farrugia vs Charmaine Farrugia
Fisimha proprju u fisem binha minuri Francesco deciza
fit-2 Awwissu 2012 per Onor Imhallef Dr J. R. Micallef,
Cole Foods Limited vs Euro Imports Limited deciza fit-13
ta’ Marzu 2003 per Onor Imhallef Dr T Mallia u Joseph

Rapa vs Raymond Sammut, Appell Civili deéiza fit-13 ta
Marzu 2001.

Infatti, skond insenjament tal-Qorti fis-sentenza fl-ismijiet
Joseph Tabone vs Capece Construction Limited (C-
52626), fl-14 tAwwissu 2013 u b’referenza ghall-Artikolu
836(8) tall-Kap 12, dik il-Qorti rriteniet:

“llli dwar il-kwestjoni tal-imposizzjoni tal-penali, irid
jinghad li din hija sanzjoni fakoltattiva. Il-Qorti, fid-
diskrezzjoni taghha, tista’ taqbel li tghabbi lil min
ikun hareg Mandat kawtelatorju kontra persuna, u
fuq talba ta’ din, b’piena ta’ hlas ta’ penali. Minbarra
li tali impozizzjoni hija fakultativa, irid jintwera
ghas-sodisfazzjon tal-Qorti Ii trid tkun sehhet
wahda mic-cirkostanzi mahsubin mil-ligi biex tali

sanzjoni tigi imposta. Erbgha (4) huma ¢-

Page 12 of 15



Cirkostanzi mahsuba mil-ligi fdan ir-rigward, u,
ladarba huma sanzjoni punittiva, ghandhom
Jitgiesu strettament bhala tassattivi. Dwar din id-
diskrezzjoni nghad li I-Qorti hija tenuta li timponi I-
penali fejn ikunu jirrizultaw |-estremi li |-ligi tezigi
biex din tkun imposta, u I-Qorti tista’ biss taghzel li
ma timponix il-penali mahsuba fl-artikolu 836(8)
fkazijiet estremi fejn is-sens ta’ qustizzja hekk kien
jimpnilha. ll-penali mahsuba fl-imsemmi artikolu
836(8) tal-Kap 12 hija wahda ta’ ordni pubbliku
immirata li tizgura serjeta’ fil-process gudizzjarju u
biex ma thallix li I-istitut tal-Mandati kawtelator;ji

jintuza b’abbuz.™

41.Wara illi rat |-atti kollha u d-dokumenti prezentati, il-Qorti ma thossx illi |-
mandat t'arrest sar b’malizja, u/jew li huwa wiehed frivolu u vessatorju. Il-
Qorti taghmel f'dan l-istadju referenza ghad-digriet fl-ismijiet Av Joseph
Camilleri noe vs M/V Sovereign?®, digriet illi kien jikkonc¢erna mertu simili
ghal dak odjern, fejn din il-Qorti kif diversament presjeduta lagghet it-talba
ghal revoka tal-mandat stante illi “-istrutturi tal-kumpaniji involuti ma
waslux fil-fehma tal-Qorti ghal dak il-grad ta’ prova cara bizzejjed biex
jinstab ness sa fejn trid il-ligi ghal gustifikazzjoni tal-hrug ta’ mandat”, izda
cahdet it-talba ghad-danni stante illi ma kinitx tal-fehma illi I-mandat kien
hareg b’abbuz jew bla ebda fundament ta’ fatt jew ta’ dritt. Din il-Qorti hija
tal-fehma illi, bl-istess mod, fil-kawza odjerna, kien nuqqas ta’ C Forless
Limited illi tasal sal-grad ta’ prova ¢ara bizzejjed biex jinstab ness bejn il-
pretensjoni taghha u |-bastiment rikorrenti illi effettivament wassal sabiex
it-talba ghar-revoka geghda tintlaga’. C Forless Limited fl-ahhar mill-ahhar
talbet ghall-hrug tal-mandat sabiex tikkawtela pretensjoni illi hija ghandha,
kif kellha kull dritt illi taghmel skont il-ligi, u, fil-fehma tal-Qorti, m’agixxietx

b’malizzja meta ghamlet dan. Fuq kollox, hekk kif gie ritenut fid-digriet li

4 Ara wkoll Cassar Fuel Ltd vs II-Bastiment bl-isem MV K Dadayli, Rik Nru 1183/2013, Qorti Civili
(Prim’Awla), 12 ta’ Frar 2015, Onor Imh Jacqueline Padovani Grima
5 Rik Nru 576/2020, Qorti Civili (Prim’Awla), 23 ta’ Lulju 2020, S. T. O. Prim Imhallef Mark Chetcuti
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nghata fl-ismijiet Av Ann Fenech noe vs Il-Bastiment MY Whispering
Angel sucitata, “Irid jinghad ukoll illi I-buona fede hija prezunta u I-hazen
irid jigi pprovat — vide Miller Blacker pro et noe vs Howard — Kollezz Vol
XXIV.i.554”,

42.In oltre, din il-Qorti tosserva wkoll illi ghalkemm il-bastiment rikorrenti
jargumenta illi huwa tilef charter ta’ €15,000 kuljum, dan il-fatt ma giex
sodisfacentement pruvat. L-unika prova illi tressqet f'dan ir-rigward kien
dokument minn yachtcharterfleet.com illi kien gieghed jirreklama I-yacht
ghal charters bi hlas ta’ mill-inqas €65,000 fil-gimgha (li huma ekwivalenti
ghal madwar €9,285) kuljum. Madanakollu, dan ma jfissirx illi effettivament

kien hemm xi ftehim ma’ xi terzi illi I-bastiment kien ser jigi chartered;

43.Ghaldagstant, it-talba ghal penali u/jew danni, u cioe t-tieni talba, ged

tigi michuda;

Kunsiderazzjonijiet dwar Garanzija ghall-Hlas ta’ Penali u Danni

44.Peress illi minn gari tal-Art 838A tal-Kap 12 jirrizulta illi I-garanzija u r-
revoka tal-mandat huma rimediji alternattivi ghal xulxin, u peress illi din il-
Qorti diga’ laqghet it-talba ghar-revoka tal-mandat odjern, hija ser tastjeni

milli tiehu konjizzjoni ta’ din it-talba.
Decide
45.Ghal dawn il-motivi, il-Qorti tagta’ u tiddeciedi billi:
(1) Tilga’ I-ewwel talba fis-sens li tordna r-revoka fl-intier tieghu tal-

Mandat t'Arrest fuq citat, u dan ai termini tal-Artiklu 836(1)(f) tal-Kap.
12 tal-Ligijiet ta’ Malta;

(i) Tichad it-tieni talba ghal penali u/jew danni dovuti ai termini tal-
Artikolu 836(8)(d) u I-Artikolu 836(9);
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(i)  Tastjeni milli tiechu konjizzjoni tat-tielet talba stante illi m’hemmx

lok li jsir pronunzjament dwarha peress illi giet milgghuha [-ewwel
talba.

Bl-ispejjez ta’ dawn il-proceduri kontra s-socjeta’ C Forless Limited.

Digriet kamerali moghti llum, il-Gimgha, 16 ta’ Lulju 2021

Onor Imhallef Dr Audrey Demicoli LL.D.

Graziella Abela

Deputat Registratur
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