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QORTI CIVILI
PRIM’ AWLA

ONOR IMHALLEF

DR FRANCESCO DEPASQUALE
LL.D. LL.M. (IMLI)

Seduta ta’ nhar it-Tlieta
Hamsa u ghoxrin (25) ta’ Mejju 2021
Rikors Numru 60/17 FDP

Fl-ismijiet

San Lawrenz Operators Limited
Vs
S. Mifsud & Sons Limited u

Lowcostbeds.com AG
(numru tal-kumpannija CH-140.3.025.046-7)

I1-Qorti:-

1. Rat ir-rikors datat 19 ta’ Jannar 2017, li permezz tieghu s-so¢jeta’ rikorrenti talbet
is-segwenti:

1. Mlli l-attrici tiggestixxi I-lukanda mag#zrufa bl-isem “Kempinski Hotel
San Lawrenz”, fi Trig ir-Rokon, San Lawrenz, G/awdex.

2. U l-attrici kellha ftehim mal-konvenuti illi permezz tieg/u, kienet
tircievi prenotazzjonijiet dwar klijenti tal-konvenuta Lowcostbeds.com
AG, u liema prenotazzjonijiet kienu jsiru mill-konvenuta S. Mifsud &
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Sons Limited fl-interess u fuq inkarigu tal-konvenuta Lowcostbeds.com
AG.

3. Wi l-attrici kienet tiffattura lill-konvenuta S. Mifsud & Sons Limited, li
kienet thallas I-istess fatturi u li kienet titzallas kummissjoni fuq il-
prenotazzjonijiet generali in konnessjoni mal-klijenti tal-konvenuta
Lowcostbeds.com AG.

4. lli dwar il-prenotazzjonijiet magimula ma' l-attri¢i mill-konvenuta S.
Mifsud & Sons Limited in konnessjoni mal-klijenti tal-konvenuta
Lowcostbeds.com AG giad hemm bilan¢ pendenti favur I-attrici fl-
ammont ta’ ghoxrin elf u sitta u tmenin Ewro (€20,086).

5. Illi dan l-ammont huwa dovut mill-konvenuti solidalment, i
madanakollu bagg#u inadempjenti.

6. Il gaalhekk kellha ssir din il-kawza.

7. Nl Janice Baldacchino, debitament awtorizzata tirraprezenta lill-
attrici fi proceduri gudizzjarji, tiddikjara li taf bil-fatti suesposti
personalment.

Ghaldagstant l-attrici umilment titlob lil dina 1-Onorabbli Qorti
joghigobha:

(1) tiddeciedi u tiddikjara li I-konvenuti huma solidalment debituri tag7ha
fl-ammont ta’ ghoxrin elf u sitta u tmenin Ewro (€20,086);

(2) tikkundanna lill-konvenuti solidalment sabiex i#zallsu lill-attrici s-
somma ta’ ghoxrin elf u sitta u tmenin Ewro (€20,086), u dan prevja
kull dikjarazzjoni jew provvediment iezior opportun.

Bl-ispejjez u bl-imgAax kummercjali, dekorribbli mill-7 ta’ Lulju 2016 sal-
jum tal-7las effettiv, kontra I-konvenuti in solidum, u bl-ingunzjoni gras-
subizzjoni tar-rapprezentanti tal-konvenuti fil-proceduri gudizzjariji.

2. Rat illi fis-17 ta’ Frar 2017, is-so¢jeta’ intimata S. Mifsud & Sons Limited,
irrispondiet ghal dak mitlub billi gajjmet is-segwenti difizi:

1. llli s-so¢jeta’ eccipjenti mhux debitri¢i tal-ammont pretiz mis-socjeta’
attrici.
2. I, minghajr pregudizzju ghas-sueccepit, is-socjeta’ eccipjenti ma

tista’ bl-ebda mod tinzamm responsabbli solidalment mas-socjeta’
konvenuta I-oZra Lowcostbeds.com AG gfal xi ammont dovut minn din
ta' l-ahhar.
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10.

11.

12.

3. Hli minghajr pregudizzju ghas-sueccepit, ma hemm l-ebda ftehim li
permezz tieghiu s-socjeta’ eccipjenti accettat xi responsabbilita gral xi
hlas ta" ammonti eventwalment dovuti mis-socjeta’ konvenuta I-ozra.

4. i sussidjarjament u dejjem ming#iajr pregudizzju ghas-sueccepit,
mid-dokumenti ezebiti mis-socjeta’ attrici jidher li l-ammont pretiz
mis-socjeta’ attrici, jirreferi ghal-perjodu li mhux regolat mill-ftehim
ezebit mill-istess socjeta’ attrici bhala Dokument A.

5. i dejjem minghajr pregudizzju ghas-sueccipit, ir-relazzjoni bejn is-
socjeta’ attrici U dik eccipjenti hija regolata permezz tal-ftehim hawn
annessi u mmarkati Dok. ‘SMI’ u 'SM?2' ai termini ta’ liema - inter alia
tal-klawsola numru 8 - is-socjeta’ esponenti ma hi responsabbli g#all-
ebda 7las.

6. Salv eccezzjonijiet ulterjuri jekk ikun il-kaz.

Rat illi s-so¢jeta’ Lowcostbeds.com AG giet innotifikata gewwa l-indirizz taghha
fl-Isvizzera fis-6 ta’ Marzu 2017, u baqghet kontumaci.

Rat l-affidavit ta’ Massimo Bonafaccia, Executive Assistant Manager, Sales and
Marketing, ipprezentat fil-21 ta’ Novembru 2017. (fol 53)

Rat l-affidavit ta’ Alberto Hormigo Cebolla, General Manager, ipprezentat fl-24
ta’ Jannar 2018. (fol 58)

Rat l-affidavit ta’ Deryk Sacco, Assistant Director of Sales, ipprezentat fl-24 ta’
Jannar 2018 (fol 66) w id-dokumentazzjoni minnu pprezentati. (fol 69 sa 181)

Rat illi flI-1 ta’ Frar 2018 is-so¢jeta’ rikorrenti ddikjarat illi ma kellhiex aktar provi
x’tipprezenta.

Rat ix-xhieda in kontro ezami ta’ Alberto Hormigo Cebolla, prodott mis-so¢jeta’
intimata u moghtija fl-10 ta” April 2018.

Rat ix-xhieda in kontro ezami ta’ Deryk Sacco, prodott mis-so¢jeta’ intimata u
moghtija fl-10 ta’ April 2018.

Rat ix-xhieda in kontro ezami ta’ Massimo Buonafaccia, prodott mis-socjeta’
intimata u moghtija fis-16 ta’ Mejju 2018.

Rat |-affidavit ta’ Mario Decelis, Director Sales & Marketing tas-so¢jeta’ intimata,
pprezentat mill-istess so¢jeta’ intimata fit-13 ta’ Gunju 2018. (fol 203)

Rat l-affidavit ta’ Dirk Wiegreffe, Purchasing Director mas-socjeta’ intimata
Lowcostbeds.com, pprezentat mill-istess so¢jeta’ intimata fit-13 ta’ Gunju 2018.
(fol 204)
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14.

15.

16.

17.
18.

19.
20.

21.

22.

Fatti

23.

24,

25.

26.

217.

Rat l-affidavit ta’ Federica Agius, Manager tas-socjeta’ intimata, pprezentat mill-
istess so¢jeta’ intimata fit-13 ta’ Gunju 2018. (fol 205)

Rat illi dina I-Qorti, kif komposta, hadet konjizzjoni tal-atti fil-11 ta’ Ottubru 2019.

Rat l-affidavit ta> Samuel Mifsud, Managing Director tas-socjeta’ intimata,
pprezentat mill-istess so¢jeta’ intimata fil-11 ta” Ottubru 2019. (fol 212)

Semghet il-kontro ezami ta’ Mario Decelis illi saret fl-10 ta’ Dicembru 2019. (fol
217)

Semghet il-kontro ezami ta’ Federica Agius illi saret fis-26 ta’ Frar 2020. (fol 225)

Semghet il-kontro ezami ta’ Samuel Mifsud illi saret fit-28 ta” Ottubru 2020. (fol
242)

Rat illi fit-28 ta’ Ottubru 2020, il-provi kollha nghalqu.

Rat is-sottomissjonijiet bil-miktub tas-socjeta’ rikorrenti pprezentati fil-15 ta’
Dicembru 2020.

Rat is-sottomissjonijiet bil-miktub tas-socjeta’ intimata pprezentati fis-17 ta’ Frar
2021.

Rat illi fis-17 ta’ Frar 2021 il-kawza giet differita ghas-sentenza.

Jirrizulta, mill-provi prodotti, illi s-socjeta’ rikorrent tiggestixxi l|-operat tal-
lukanda gewwa Ghawdex bl-isem ta’ Kempinski Hotel San Lawrenz.

Jirrizulta illi s-so¢jeta’ estera Lowcostbeds.com kienet kumpannija illi kienet topera
pjattaforma elettronika ghall-prenotazzjoni u hlas ta’ akkommodazzjoni gewwa
lukandi fid-dinja kollha, inkluz Malta.

Jirrizulta illi, gewwa Malta, s-socjeta’ estera Lowcostbeds.com kienet tipprenota
kmamar go varji hotels, fosthom il-hotel operata mis-socjeta’ rikorrenti, Kempinski
Hotel San Lawrenz.

Jirrizulta illi s-so¢jeta’ intimata, S. Mifsud & Sons Limited, Kienet is-socjeta’
Maltija imgabbda minn Lowcostbeds.com sabiex topera s-servizz minnha
moghtija, w Kienet is-so¢jeta’ indikata bhala ‘local representative’ illi kienet
tiggestixxi kemm il-prenotazzjonijiet, ossija “reservations”, kif ukoll il-hlasijiet.

Jirrizulta illi fil-15 ta” Lulju 2016, is-socjeta’ estera Lowcostbeds.com AG habbret
illi kienet falliet u kienet ghalhekk ser tieqaf topera b’effett immedjat.
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28.

29.

30.

31.

Difiza

32.

33.

34.

Jirrizulta illi, minnufih, is-so¢jeta’ intimata S. Mifsud & Sons Limited gharrfet lis-
socjeta’ rikorrenti b’email datata 19 ta’ Lulju 2016 mibghuta fil-11.26am illi I-
bookings kollha illi saru mas-so¢jeta’ rikorrenti kellhom jitgiesu bhala kancellati
b’effett immedjat. (fol 77-78)

Jirrizulta illi, nelfrattemp, kien ghad fadal xi jsiru hlasijiet ghall-prenotazzjonijiet
ta’ kmamar eventwalment utilizzati mill-klijenti ghall-perjodu ta’ bejn il-21 ta’ Frar
2016 u I-1 ta’ Lulju 2016, liema hlasijiet kienu ghadhom ma sarux.

Jirrizulta illi fI-20 ta’ Lulju 2016, is-socjeta’ rikorrenti gharrfet lis-so¢jeta’ intimata
dwar il-pendenzi fug imsemmija (fol 76) u s-so¢jeta’ intimata S Mifsud & Sons
Limited b’korrispondenza mibghuta dakinhar stess gharrfitha li kienu ser jaghmlu
laggha maghhom sabiex jiddiskutu I-affarijiet f’aktar dettall. (fol 74)

Jirrizulta illi ghalkemm f’tali laqgha s-socjeta’ rikorrenti giet mgharrfa illi xi
pagamenti kellhom isiru (fol 67), dawna eventwalment baqghu ma sarux u
ghalhekk il-kawza odjerna kellha tigi pprezentata ghall-hlas tas-servizzi gia rezi
mis-socjeta’ rikorrenti.

Jirrizulta illi, ghalkemm ma jidher illi ma hemm ebda kontestazzjoni dwar il-fatt
illi s-servizz gie rez mis-socjeta’ rikorrenti u ghalhekk I-ammont kien dovut, is-
so¢jeta’ intimata S. Mifsud & Sons Limited kienet ged tikkontesta r-responsabbilta’
dwar il-hlas, stante illi insistiet illi hija gatt ma assumiet responsabbilta’ ghall-
hlasijiet w ir-relazzjoni bejn is-so¢jeta’ rikorrenti u Lowcostbeds AG kienet
regolata bi ftehim illi ma kinetx tinvolvi lis-so¢jeta’ intimata S. Mifsud & Sons
Limited.

Jirrizulta illi s-soc¢jeta’ estera Lowcostbeds AG kienet debitament notifikata u gatt
ma rrispondiet ghal dak mitlub, u ghalhekk hija kontumaci.

Jirrizulta illi d-difiza tas-socjeta’ S. Mifsud & Sons Limited hija, primarjament, illi
hija ma hijiex il-legittimu kontradittur. Ghalhekk, ikun opportun illi jitgies ir-
relazzjoni illi s-socjeta’ S. Mifsud & Sons Limited kellha, kemm mas-soc¢jeta’
estera Lowcostbeds.com AG Kkif ukoll mas-soc¢jeta’ rikorrenti San Lawrenz
Operators Limited.

Posizzjoni legali tas-so¢jeta’ S. Mifsud & Sons Limited

35.

Jirrizulta, minn kliem il-Purchasing Director li kien jahdem mas-socjeta’ estera
Lowcostbeds.com AG, Dirk Wiegreffe, illi s-so¢jeta’ S. Mifsud & Sons Limited
kienet il-‘local representative’ ta” Lowcostbeds.com AG, illi kienet responsabbli
“in setting up meetings, day to day in resort operations/communications, provide
commercial support such as addressing contract issues and securing special offers
on behalf of Lowcostbeds.com”. (fol 204)
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37.

38.

39.

40.

41.

42.

43.

Jirrizulta illi l-istess xhud jghid illi “once any contracts had been agreed, these
would be signed between Lowcostbeds.com, the hotel and the local representative.
The contract stated that all Lowcostbeds.com payments to the hotel were to be done
via our local representative.” (fol 204)

Jirrizulta illi s-so¢jeta’ rikorrenti, fost id-dokumentazzjoni minnha pprezentata,
ezebiet kuntratt datat 10 ta’ Dicembru 2015 redatt minn Lowcostbeds.com ghall-
perjodu 1 ta” April 2016 sa 31 ta’ Ottubru 2016 (fol 69) u kuntratt iehor datat 14 ta’
April 2016 ghall-perjodu 1 ta’ Novembru 2016 sa 1 ta’ April 2017 (fol 4), li kien
jipprovdi ghal rati li biha s-so¢jeta’ rikorrenti Kienet ser tbiegh il-kmamar taghha
fil-perjodi fuq indikati.

Jirrizulta illi tali ftehim huwa ffirmat mit-tlett partijiet fil-kawza odjerna, fejn is-
soc¢jeta’ rikorrenti hija indikata bhala Principal’, is-so¢jeta’ intimata estera
Lowcostbeds.com AG hija indikata bhala ‘Agent’ u s-so¢jeta’ intimata S Mifsud &
Sons Limited hija indikata bhala I-persuna lil min isiru I-‘bookings’ u I-hlasijiet
relattivi.

Jirrizulta, mid-dokumentazzjoni mressga mis-socjeta’ rikorrenti in konnessjoni ma’
prenotamenti illi saru, bejn fol 112 u 181, illi fil-varji prenotazzjonijiet illi kienu
ged isiru permezz tal-indirizz elettronku ‘lowcostbeds@sms.com.mt’, is-so¢jeta’
intimata S. Mifsud & Sons kienet ged tindika lilha nnifisha dejjem bhala ‘Principal
Name’.

Jirrizulta wkoll illi I-invoices kienu dejjem jinhargu f’isem ‘SMS Incoming
Tourism’ (vide per ezempju fol 159) u I-hlasijiet kienu jsiru mis-so¢jeta’ S. Mifsud
& Sons Limited li kienet tohrog ‘Remittance Advice’ f’isimha. (vide per ezempju
fol 166)

Jirrizulta, madanakollu, illi s-so¢jeta’ intimata S Mifsud & Sons Limited
tikkontendi illi hija kienet intermedjarju bejn it-“tour operator’, f’dan il-kaz,
Lowcostbeds.com AG, u I-lukanda, f’dan il-kaz il-Kempinski Hotel San Lawrenz.

[1-Qorti, izda tosserva li jirrizulta, mill-assjem tad-dokumentazzjoni ipprezentati,
illi aktar minn intermedjarja, s-so¢jeta’ intimata S. Mifsud & Sons Limited kienet
attwalment tiggestixxi |-operazzjoni kollha tas-so¢jeta’ intimata Lowcostbeds.com
AG gewwa Malta, fejn tipprocessa I-bookings kollha u tilga’ kif ukoll taghmel il-
hlasijiet kollha ghan-nom tas-socjeta’ w kienet tiehu “overriding commission”
minn fuqg dak ix-xoghol, kif tistgarr il-Manager Federica Agius fix-xhieda taghha.
(vide fol 205)

Jirrizulta wkoll illi kienet is-socjeta’ intimata Lowcostbeds.com AG, tramite is-
Sales Manager taghha, Dirk Wiegreffe, illi kienet taghmel in-negozjati kollha ghal
dak illi jirrigwarda servizzi li kienu ser jinghataw mis-socjeta’ rikorrenti, w is-
soc¢jeta’ intimata S Mifsud & Sons Limited ma kienet f’ebda posizzjoni illi
tinnegozja jew tinkludi bejgh ghan-nom tas-socjeta’ Lowcostbeds.com AG —
ghalhekk, is-soc¢jeta’ intimata S Mifsud & Sons Limited ma tista’ qatt titgies bhala
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44,

45.

46.

47.

‘agent tal-kummer¢’, kif stabbilit fl-Artikolu 70A tal-Kodic¢i tal-Kummer¢ (Kap
13).

Jirrizulta, mill-banda I-ohra, illi s-so¢jeta’ intimata S Mifsud & Sons Limited,
kienet topera lokalment fug struzzjonijiet u a benefic¢ju tas-socjeta’ intimata
Lowcostbeds.coms AG, bir-rizultat illi ghalhekk hija ghandha titgies bhala
‘kummer¢jant kummissjonant’ kif stabbilit fl-Artikolu 96 tal-Kodi¢i Kummer¢jali
(Kap 13).

[I-Qorti hawnhekk taghmel referenza ghall-kawza ‘Vivaldi Hotels Operations
Limited vs Intramed Limited’, deciza mill-Qorti tal-Appell fid-9 ta’ Marzu 2007,
fejn “cirkostanzi simili hafna ghal dawk odjerni, kellha dan xi tghid:

Mill-provi prodotti jidher i fit-trattativi li s-socjeta’ konvenuta kellha
mas-socjeta’ attric¢i 1-istess socjeta’ konvenuta, ghall-angas fil-maggor
parti tat-trattativi ma indikatx li hija kienet ged tagixxi ghan-nom u in
rapprezentanza ta’ persuna ohra, anzi l-ordnijiet kienu jsiru f’isimha u
I-invoices kienu jinhargu f’isimha minghajr ebda protesta da parti
taghha. Anzi meta fil- “vouchers” [i kienu jigu prezentati lis-socjeta’
attrici Kien jissemma’ xi “tour operator” dan I-istess dokument kien
jispecifika “Booked and paid by IntraMed Travel Bureau Malta”. Jidher
ghalhekk li s-socjeta’ konvenuta, anke jekk seta’ kellha arrangamenti ta’
“handling agent” mat-tour operators esteri, fatt li ma giex pruvat b’mod
konklussiv, xorta wa#da I-istess socjeta’ konvenuta ghandha tirrispondi
ghat-talba attrici billi gqatt ma indikat lill-istess socjeta’ attrici li hija
kienet ged tidher gian-nom ta’ haddiefior u mhux f’isimha b’'mod li svijjat
lill-istess socjeta’ attrici.

Jirrizulta car illi, fil-kaz odjern, is-so¢jeta’ intimata S Mifsud & Sons Limited kienet
gieghda tagixxi fl-interess u a beneficcju tas-soc¢jeta’ estera Lowcostbeds.com.AG
u ta’ dan kienet tithallas ‘overriding commission’, bir-rizultat illi ghalhekk, hija
ghandha titqies “obbligat direttament ma’ dawk li maghihom jikkuntratta, dags li
kieku I-operazzjoni kienet tieghu nniffsu”, kif jipprovdi 1-Artikolu 97 tal-Kap 13.

Huwa car, fil-kaz odjern, illi s-so¢jeta’ intimata S Mifsud & Sons Limited kienet
gieghda tagixxi bhala kummer¢jant kummissjonant, u ghalhekk hija responsabbli
ghall-hlasijiet bhal li kieku kienu dovuti minnha, kif del resto dejjem gie indikat fl-
invoices kollha illi gatt ma gew minnha kkontestati.

Hlasijiet dovuti

48.

49,

Jirrizulta illi s-so¢jeta’ rikorrenti gieghda tikkontendi illi hemm hlasijiet dovuti ghal
servizzi minnha rezi ghar-rigward sitta u ghoxrin klijent, bejn il-21 ta’ Frar 2016 u
I-1 ta’ Lulju 2016.

[1-Qorti, madanakollu, tosserva illi ghal dak illi jirrigwarda l-ewwel zewg invoices
tal-21 u 23 ta’ Frar 2016 lil Nicholas Peter u Sinan Mir, I-istess soc¢jeta’ rikorrenti
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sussegwentement ipprezentat dokumentazzjoni a fol 158 tal-process li juri illi fid-
29 ta’ Settembru 2016 sar il-hlas ta’ dawn z-zewg invoices — ghalhekk, il-Qorti ma
hijiex ser tgishom fil-komputazzjoni finali.

50. Jirrizulta wkoll illi s-so¢jeta’ rikorrenti ezebiet kuntratt ta’ servizz datat 10 ta’
Dicembru 2015 illi jkopri I-perjodu bejn I-1 ta’ April 2016 wil-31 ta’ Ottubru 2016,
u filwagqt illi tifhem illi hemm probabbilta’ kbira li kien hemm ftehim simili ghall-
perjodi precendenti ghal dan, kien obbligu tas-socjeta’ rikorrenti tipprezenta tali
dokumentazzjoni, bir-rizultat illi I-invoices datati 28 ta’ Marzu 2016 u 31 ta’ Marzu
2016 dwar Alexander Daniel u Juan Lacasia ma jistghux jitgiesu minn dina I-Qorti
stante illi ma hemmx prova illi kien hemm ftehim bejn il-partijiet.

51. Ghalhekk, ikkunsidrat illi 1-ewwel erba’ invoices indikati mis-socjeta’ rikorrenti
fil-prospett taghha a fol 9 tal-process ma ghandhomx jitgiesu minn dina I-Qorti,

jirrizulta illi I-bilan¢ li ghadu dovut jammonta ghal tmintax-il elf, hames mija u sitta
u ghoxrin Ewro (€18,526).

52. Jirrizulta wkoll illi, ladarba I-valur likwidat huwa differenti minn dak originalment
rikjest mis-socjeta’ rikorrenti, I-imghax ghandu jibda jiddekorri minn dakinhar illi
I-ammont finali gie likwidat, ossija d-data tas-sentenza.

KONKLUZJONI

I1-Qorti;

Wara illi rat I-atti kollha processwali u semghet ix-xhieda;

Wara illi rat in-noti ta’ sottomissjonijiet ta’ 1-abbli difensuri tal-partijiet;

Tghaddi biex taqta’ u tiddeciedi I-vertenza odjerna billi:

Tichad l-eccezzjonijiet kollha tas-socjeta’ intimata S. Mifsud & Sons Limited.
Tilga’ t-talba rikorrenti, limitatament kif gej, u dana billi:

Tiddikjara li I-konvenuti Lowcostbeds.com AG u S. Mifsud & Sons Limited huma
solidalment debituri taghha fl-ammont ta’ tmintax-il elf, hames mija u sitta u ghoxrin
Euro (€18,526);

Tikkundanna lill-konvenuti Lowcostbeds.com AG u S. Mifsud & Sons Limited

solidalment bejniethom sabiex ihallsu lis-so¢jeta’ attri¢i S-somma ta’ tmintax-il elf,
hames mija u sitta u ghoxrin Euro (€18,526).
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Spejjez tal-proceduri odjerni jkunu a kariku tas-socjetajiet konvenuti in solidum
bejniethom.

Imghax kummer¢jali ikun dovut mid-data tas-sentenza sad-data tal-pagament effettiv.

Francesco Depasquale LL.D. LL.M. (IMLI)
Imhallef

Rita Sciberras
Deputat Registratur

pagna 9 minn 9



