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Qorti tal-Magistrati (Malta)

RIK NRU 112/2020 FL-ATTI TAL-ITTRA UFFICJALI IPPREZENTATA
TAHT L-ARTIKOLU 253(E) TAL-KAP. 12 TAL-LIGIJIET TA’ MALTA
BIN-NUMRU 1036/2020 FL-ISMIJIET: NO DEPOSIT CARS MALTA
LTD (C 85780) V. NEIL ANTHONY FENECH (K.I. NRU. 221081M)

(OPPOSIZZJONI GHALL-EZEKUZZJONI TA’ KAMBJALA TAHT L-ART. 253(E) TAL-KAP. 12 - META
KAMBJALA MA’ TKUNX GIET IFFIRMATA MIT-TRAENT LI JKUN ANKE L-BENEFICCJAR]JU)

MAGISTRAT: DR. VICTOR G. AXIAK
17 ta’ Mejju 2021
IL-QORT],

wara li rat ir-rikors ta’ Neil Anthony Fenech (“ir-rikorrent”) ipprezentat fI-20 ta’ Lulju
20201 kontra l-kumpanija No Deposit Cars Malta Ltd (“il-kumpanija intimata” jew “I-
intimata”),

wara li rat l-ordni in camera taghha tad-29 ta’ Lulju 2020 li permezz taghha 1-Qorti inter
alia ordnat lill-kumpanija intimata sabiex jekk tixtieq tipprezenta risposta taghmel dan
fi Zzmien ghoxrin gurnata min-notifika2,

wara li rat li r-rikors promotur gie notifikat lill-kumpanija intimata fis-7 ta’ Awwissu
20203 izda din baqghet ma’ dahlitx risposta entro t-terminu stipulat,

1Fol1
2Fol 7
3 Fol 13 wara
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wara li ratli fl-ewwel seduta, ¢ioe dik tat-2 ta’ Novembru 2020, li ghaliha I-kumpanija
intimata kienet skuzata milli tidher stante n-nuqqas ta’ disponibilita’ tal-avukati li kienu
ged jippatroc¢injawha, il-Qorti tatha 1-fakolta’ illi tipprezenta r-risposta taghha entro
gimgha minn dakinhar+,

wara li rat li I-kumpanija intimata pprezentat ir-risposta taghha fis-26 ta’ Novembru
2020,

wara li ratli fis-seduta tas-7 ta’ Dicembru 2020 il-Qorti ordnat l-isfilz ta’ din ir-risposta
peress illi din “la dahlet fi Zzmien 20 gurnata min-notifika u lanqas dahlet fi Zmien
akkordat lilha mill-Qorti fis-seduta tat-2 ta’ Novembru 2020” u b’hekk il-Qorti iddikjarat
lill-kumpanija intimata bhala kontumacis,

wara li rat id-dokumenti kollha li gew esebiti fil-kawza u x-xhieda prodotti,
wara li semghet it-trattazzjoni orali u l-osservazzjonijiet finali maghmula ghan-nom

- tar-rikorrent, mill-Avukat Dr. Rebecca Mercieca,
- tal-kumpanija intimata, mill-Avukat Dr. Maria Margo Zammit Fiorentino,

ged taghti din is-
Sentenza
Ir-rikors promotur

1. Ir-rikorrent talab lill-Qorti sabiex ghar-ragunijiet imsemmija fir-rikors, il-Qorti
tissospendi I-ezekuzzjoni tal-kambjali datati 23 ta’ Dicembru 2019, 23 ta’ Jannar
2020, 23 ta’ Frar 2020, 23 ta’ Marzu 2020, 23 ta’ April 2020 u 23 ta’ Mejju 2020 ai
termini tal-Art. 253(e) tal-Kap. 12 tal-Ligijiet ta’ Malta.

2. Ir-ragunijiet li ta r-rikorrent fil-qosor huma s-segwenti:
Element nieqes fil-kambjali: il-firma ta’ No Deposit Cars Malta Ltd.

Staghnar indebitu.
Obbligazzjoni naxxenti minn ftehim ibbazat fuq kawza illecita,

W N

[I-kunsens vizzjat tar-rikorrenti u I-mala fede

3. L-Artikolu 253(e) tal-Kap. 12 tal-Ligijiet ta’ Malta jaqra kif gej:

4+Fol 15
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‘253. Huma titoli esekuttivi:
(e) kambjali u promissory notes mahruga skont il-Kodici tal-Kummer¢:

B’dan izda illi I-qorti kompetenti skont il-valur tal-kambjala jew promissory note tista’,
b’digriet li ma jkunx appellabbli, tissospendi l-ezekuzzjoni ta’ dik il-kambjala

jew promissory note kollha jew fparti minnha u sew suggett ghal garanzija kif ukoll
minghajrha, fuq rikors tal-persuna li tkun qed topponi l-ezZekuzzjoni ta’ dik il-kambjala
jew promissory note kif fuq imsemmi, u li ghandu jsir fi Zzmien ghoxrin jum
min-notifika tal-ittra ufficjali li tintbaghat biex tirrendi I-istess kambjala jew
promissory note esegwibbli, minhabba illi I-firma fuq dik il-kambjala jew

promissory note ma tkunx taghha jew tal-mandatarju taghha jew fejn dik il-persuna
tressaq ragunijiet ohra gravi u validi biex topponi dik I-ezekuzzjoni u f'dak

il-kaz biex persuna tesigi I-hlas ta’ dik il-kambjala jew promissory note tkun trid
tipprocedi b’kawza skont id-dispozizzjonijiet tal-Kodici tal-Kummerc.

L-ittra uffi¢jali msemmija aktar il fuq fdan il-proviso ghandha, taht piena ta’ nullita,
tavza lid-debitur bid-dritt moghti lilu minn dan il-proviso.’

4. Fil-qosor il-fatti in retroxena kienu s-segwenti:

1. Ir-rikorrent xtara b’ titolu ta’ hire purchase minghand il-kumpanija intimata
vettura tal-ghamla Toyota Yaris, bin-numru ta’ registrazzjoni LDG 563. I1-
bejgh ta’ din il-vettura huwa regolat permezz ta’ ftehim bejn il-partijiet datat
23 ta’ Dicembru 2019 esebit in atti.

2. Kontestwalment mal-ftehim ir-rikorrent iffirma 60 kambjala bl-import ta’ €
220 il-wahda.

3. Fit-18 ta’ Gunju 2020 l-intimata pprezentat ittra uffi¢jali bin-numru
1036/2020 sabiex trendi ezekuttivi I-kambjali datati 23 ta’ Dicembru 2019,
23 ta’ Jannar 2020, 23 ta’ Frar 2020, 23 ta’ Marzu 2020, 23 ta’ April 2020 u
23 ta’ Mejju 2020. L-ittra uffi¢jali giet notifikata lir-rikorrent fl-1 ta’ Lulju
2020 u dsatax-il gurnata wara dan ipprezenta r-rikors odjern ghas-
sospensjoni tal-esekuzzjoni tal-kambjali.
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[I-kompitu tal-Qorti frikors ta’ din in-natura huwa li tara jekk prima facie jirrizultax
illi:

1. Il-firem fuq il-kambjali m’humiex tal-persuna li qed titlob is-sospensjoni
taghhom (i.e. tat-trattarju ossia’ tal-persuna li hija ordnata thallas maghrufa
bl-Ingliz bhala “drawee”) U/JEW

2. Hemm ragunijiet ohra gravi u validi ghas-sospensjoni tal-ezekuzzjoni tal-
kambijali

Nugqgqas tal-firma ta’ No Deposit Cars Malta Ltd

6.

7.

10.

L-ewwel kawzali mressqa mir-rikorrenti hija dik illi I-kambjali ma’ gewx iffirmati
mill-kumpanija intimata u ghalhekk huma nulli.

Ta’ min jghid illi hawnhekk ir-rikorrenti mhux ged jghid illi I-firem tieghu, bhala t-
trattarju (“drawee”), m’humiex genwini jew m’humiex tieghu. Li qed jghid huwa illi
fuq dawn il-kambjali m’hemmzx il-firma tal-persuna li gibdithom (“drawer”) ossia’
tal-kumpanija intimata, u ghalhekk dawn huma nulli.

M’hemmzx dubbju ghall-Qorti illi jekk jirrizulta illi kambjala hija nieqsa minn xi
rekwiziti essenzjali taghha, din tkun raguni gravi u valida bizzejjed sabiex tigi
sospiza l-esekuzzjoni taghha mhux l-anqas ghaliex tali raguni tkun tolqot is-siwi tal-
kambjala nfusha.

Skond I-Artikolu 123 tal-Kodici tal-Kummerc (Kap. 13 tal-Ligijiet ta’ Malta):

‘123. ll-kambjala ghandu jkun fiha d-data, il-lok fejn tigi migbuda, is-somma li
ghandha tithallas, I-isem ta’ dak li ghandu jhallas, u l-isem ta’ dak li lilu jew ghall-
ordni tieghu ghandu jsir il-hlas, iZ-Zzmien u I-lok tal-hlas, u I-valur moghti fi flus,

f'merkanzija, fkont, jew fkull mod iehor, u ghandha tkun iffirmata minn min
jigbidha (enfasi mizjuda).’

Prof V. Caruana Galizia fin-Notes on Bills of Exchange jghid hekk dwar ir-rekwizit tal-
firma tat-traent:

“The signature of the drawer. This is the most important and most essential requisite

of a bill of Exchange, and the reasons are obvious. The drawer of a bill must put his
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signature thereon in order that his intention of binding himself thereby quoad any

holder of the bill may result in a formal and unequivocal manner; without it no action
can be maintained against the acceptor either as such or as the maker of a promissory
note...The signature of the drawer is usually subscribed in the right hand corner. It is to
be noted that what the law requires is that a bill is signed by the drawer, but it does
not provide that all the other particulars of the bill should be written in person.”

Fil-kawza in konsiderazzjoni lI-kambijali inhargu/ingibdu mill-kumpanija intimata
bhala t-traent (drawer) fuq ir-rikorrent bhala t-trattarju (drawee) li wera I-
accettazzjoni tieghu bil-firma tieghu fuq kull kambjala. Dawn il-kambjali nhargu
pagabbli lill-kumpanija intimata nnifisha li ghalhekk kienet kemm il-persuna li
gibdet il-kambjali (drawer) u anke l-persuna li ghall-ordni taghha kellhom jithallsu
(payee). Din hija permissibbli mill-ligi nnifisha li tipprovdi ghaliha fl-Art. 127 tal-
Kodi¢i Kummer¢jali:

127.11-kambjala tista’ tingibed ghall-ordni ta’ terza persuna, jew ghall-ordni ta’
dak stess li gibidha (enfasi mizjuda)’

Fuq din il-materja, Prof V. Caruana Galizia jghid hekk:

" Any person may be named in a bill as the payee thereof, including the drawer himself.
Sec. 183 lays down that a bill of exchange may be drawn to the order of a third party
or to the order of the drawer himself. In fact it may be in the interest of a trader to
draw a bill to his own order upon his debtor, not only to have the latter bound thereby,
but also to be able to realize and negotiate his debt before the actual date of maturity,
i.e.. by discounting or endorsing the bill. In this case, the bill is juridically complete the
moment it is signed by the drawer , who is also the payee thereof; but it is clear that a
bill so drawn cannot produce all its legal effects unless and until it is endorsed by the
drawer in favour of a third party.”

L-abbli difensur tal-intimata fl-osservazzjonijiet finali taghha sahqet illi I-kambjali in
kwistjoni ingibdu mir-rikorrenti fuqu nnifsu favur l-intimata u ghalhekk huwa
ghandu jitqies bhala t-traent (drawer) u mhux l-intimata li hija biss I-payee. 11-Qorti
ma’ tagbilx. Qabel xejn hija prassi li I-firma tat-traent tkun in kal¢i tat-test taghha
fuq ix-xellug (right hand corner) u filfatt il-kambjali jindikaw l-isem tal-kumpanija
intimata f'din il-posizzjoni, ghalkemm imbaghad din tal-ahhar ma’ ffirmatx fuq
isimha. IZjed importanti minn hekk perd rrizulta b’'mod ¢ar mill-provi li I-kambjali
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nhargu mill-kumpanija intimata stess (favuriha) u mhux mir-rikorrent illi I-unika
haga li ghamel kien illi jiffirmahom meta dawn gew ipprezentati lilu.

Fis-seduta tal-11 ta’ Jannar 2021 xehed ir-rikorrent Neil Anthony Fenech li inter
alia spjega li:

“Ghall-habta ta’ Dicembru tat- 2019 jiena ghamilt negozju ma’ dawn tan- No Deposit
Cars. Tlajt tajthom il- kappara li talbuni u tal- insurance u ffirmajt il-karti. Kif tani
mazz karti qalli ffirmali hawn. Ghidtlu dawn x’ inhuma ghax jien bl- ingliz ma nafx
naqra. Qalli tal- kambjali dawn. Wara xi eighteen (18) jew twenty (20) days
ghamluli d- delivery tal- karozza.”

[I-Qorti m’ghandiex ghalfejn tiddubita illi I-kambjali mertu ta’ din il-kawza kienu
ppreparati minn gabel mill-kumpanija intimata u ngibdu minnha fuq ir-rikorrent li
ffirmahom biex b’hekk sar l-a¢¢ettant u b’hekk obbliga ruhu li jhallas ghall-ordni tal-
kumpanija intimata (li hija kemm il-payee u kemm id-drawer).

Fit-trattazzjoni finali I-abbli difensur tal-kumpanija intimata qajmet I-argument illi
fil-kawza Ian Pecorella v. Sovereign Caterers Limited et. (Rik. 297 /2008,
11/03/2009), il-Prim’ Awla tal-Qorti Civili kienet sahqet illi I-firma tal-kreditur
m’hijiex dagstant importanti meta I-kambjala ma’ tkunx giet iggirata. F’dik is-
sentenza I-Ewwel Qorti kienet qalet prec¢izament kif gej:

“Fil-fehma tal-Qorti I-importanti huwa dakinhar li ffirma d-dokumenti r-rikorrenti
holoq rapport guridiku ta’ debitur fil-konfront tal-intimat, u allura ma jistax issa
jichad dak ir-rapport - ara s-sentenza ta’ din il-Qorti diversament presjeduta fI-
ismijiet John Giordmaina vs Joseph Pace deciza fis-16 ta’ Jannar 2003 fejn il-qorti qalet
li meta I-kawza tkun bejn il-partijiet inizjali, u cioé li I-kambjala ma tkunx giet
iggirata, il-firma tal-kreditur m’hijiex daqshekk importanti ...”

Ta’ min jghid illi 1-Qorti tal-Appell kienet dawret is-sentenza tal-Ewwel Qorti
permezz tad-decizjoni taghha tat-3 ta’ Frar 2012 fejn ghalkemm ma’ kkummentatx
direttament fuq l-asserzjoni tal-Ewwel Qorti illi I-firma tal-kreditur fuq kambijala li
ma’ tkunx giet girata m’hijiex essenzjali, inter alia qalet illi I-argumenti tal-Ewwel
Qorti kienu mibnija fuq il-premessa Zbaljata illi I-kambjala kienet ingibdet mill-
intimat qua kreditur (jew benefic¢jarju/payee) li ma’ ffirmahiex, mentri fil-verita
kienu r-rikorrenti qua debituri li filfatt gibdu u accettaw I-kambjala u dawn kienu



18.

Sentenza tas-17.05.2021
ECLI:MT:CIV:2021:126794
Sessjoni tal-Ghid il-Hamsin

ffirmaw fiz-zewg istanzi (i.e. kemm fil-post fuq ix-xellug isfel fejn jiffirma t-traent u
kemm fil-post fuq il-lemin isfel fejn jiffirma t-trattarju). Fi kliem iehor f'dik il-kawza
r-rikorrenti debituri kienu gibdu 1-kambjala (traenti ossia’ drawers) fughom
infushom (trattarji ossia’ drawees), liema kambjala huma accettaw (accettanti ossia
acceptors) li jhallsu a favur l-intimat kreditur (benefi¢¢jarju ossia payee). Ma’ kien
hemm l-ebda firem negsin fuq il-kambjala u ghalhekk din kienet meqjusa bhala
valida u regolari. F’dak il-kuntest ghalhekk verament ma’ kien hemm l-ebda htiega
ghall-kreditur (payee) li jiffirma, ghalkemm mhux ghall-istess ragunijiet indikati
mill-Ewwel Qorti li fdak l-istadju kienet qed tqis li I-kreditur (payee) kien ukoll it-
traent (drawer).

Jista’ jaghti I-kaz ukoll illi fil-kawza fuq c¢itata 1-Ewwel Qorti setghet giet indotta fi
zball meta hija rreferiet ghas-sentenza fl-ismijiet John Giordmaina et. v. Joseph
Pace et. (Cit Nru 3391/1996/2, 16/01/2003) sabiex issostni l-posizzjoni taghha illi
l-firma tal-kreditur fuq kambjala m’hijiex mehtiega ad validatem. F’dik il-kawza 1-
Prim’ Awla tal-Qorti Civili kienet galet hekk:

“Apparti dan, din il-Qorti bir-rispett lejn minn esprima veduti kuntrarji, mhux
perswaza li I-firma tal-kreditur fuq il-kambjala hi mehtiega ad validitatem. Il-ligi trid
li I-kambjala tkun iffirmata minn min harigha, u mhux ukoll minn minn jaccettha; I-
importanti hu li min ikun obbligat taht kambjala ikun iffirma l-istess bhala forma
solenni li hu accetta li jhallas -ammont indikat. II-Professur Felice Cremona fil-kitba
tieghu “Notes on Commercial Law - Part I1”, fpagna 274 jghid li “The drawer of a bill
of exchange must put his signature thereon in order that his intention of binding
himself thereby quoad any holder of the bill may result in a formal and unequivocal
manner”. Hekk ukoll, I-awtur T. G. Reeday, fil-ktieb “ The Law Relating to Banking”
Jghid (pagna 331) li, “A bill of exchange is an unconditional order in writing, addressed
by one person to another, signed by the person giving it, requiring the person to whom
it is addressed to pay on demand or at a fixed or determinable future time a sum
certain in money to or to the order of a specified person or to bearer”. ll-kreditur irid
jaccetta dik I-obbligazzjoni, pero’, mhux mehtieg li din I-accettazzjoni jimmanifestha
bl-istess formalita’ u solennita’. Il-fatt li accetta u zamm il-kambjala hija prova
bizzejjed tal-accettazzjoni tieghu.”

Id-debitur Pace kien il-persuna li gibed il-kambjala fuqu u ac¢etta li jhallas lill-
benefi¢¢jarju kreditur Giordimaina (payee). Pace kien qajjem l-e¢¢ezzjoni illi
Giordimaina kellu jiffirma ukoll il-kambjala bhala l-persuna kreditur li a¢cetta li
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jithallas. I1-Qorti gustament ma’ qablitx. Huwa car pero illi meta 1-Qorti rriteniet illi
l-firma tal-kreditur fuq kambjala ma’ kienetx mehtiega ad validatem hija ghamlet
hekk fil-kuntest ta’ meta l-kreditur ikun biss il-BENEFICCJAR]JU (payee) fuq il-
kambjala u mhux ukoll it-traent (drawer) li gibidha. Tant hu hekk illi l-istess

Qorti kienet ¢ara meta fl-istess nifs qalet illi “il-ligi trid li I-kambjala tkun iffirmata
minn min harigha”. Ghalhekk dak li ppronunzjat I-Ewwel Qorti f John Giordmaina
et. v. Joseph Pace et, kif giet ikkwotata ukoll imbaghad mill-istess Qorti b’'mod flan
Pecorella v. Sovereign Caterers Limited, ma’ japplikax ghall-kawza odjerna fejn I-
intimata qua kreditur hija kemm il-benefic¢jarju tal-kambjala (payee) u kif ukoll il-
persuna li harget/gibdet il-kambjala (traent / drawer).

19. Fil-kawza de quo 1-Qorti ghandha biss quddiemha I-kopiji tal-kambjalis, liema kopji
gew esebiti mir-rikorrent fix-xhieda tieghu. Darba jirrizulta lill-Qorti li dawn il-
kambjali ma’ gewx iffirmati mit-traent, allura dawn huma neqsin minn element
essenzjali taghhom u ¢ertament il-Qorti ma’ tistax hlief tilga’ t-talba ghas-
sospensjoni tal-ezekuzzjoni taghhom. Ghalhekk il-Qorti m’ghandiex ghalfejn tidhol
fil-mertu tal-kawzali l-ohra mressqa mir-rikorrent fir-rikors tieghu

Decizjoni
20. Ghal dawn ir-ragunijiet il-Qorti qeghda tiddisponi minn dan ir-rikors billi
tilga’ t-talba tar-rikorrent ghas-sospensjoni tal-ezekuzzjoni tal-kambjali
datati 23 ta’ Dicembru 2019, 23 ta’ Jannar 2020, 23 ta’ Frar 2020, 23 ta’ Marzu

2020,23 ta’ April 2020 u 23 ta’ Mejju 2020 ghar-raguni li dawn ma’ gewx
iffirmati mit-traent u kwindi huma neqsin minn rekwizit essenzjali taghhom.

Bl-ispejjez kontra I-kumpanija intimata.

V.G. Axiak Y.M. Pace
Magistrat Dep. Registratur
6 Fol 32-33
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