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meta tilmenta li t-Tribunal ma hax inkonsiderazzjoni x-xhieda mressqa minnha u diversi provi ohra minghajr raguni ghaliex

kien ged jiskartahom, u tghid wkoll li t-Tribunal ghamel zball grossolan meta kkonsidra x-xhieda taghha stess, lI-appellanta

gieghda biss tittratta kwistjonijiet ta’ interpretazzjoni u apprezzament ta’ provi —japplika ghalhekk is-subartikolu 82(3) tal-
Kap. 452, li jghid li appell ghandu jigi dikjarat inammissibbli fejn ma jittrattax punt ta’ ligi
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Appell Inferjuri Numru 80/2020 LM

Sabine Eveline Zapotoczna (K.l. nru 71655A)
(“I-appellanta”)

vs.

Betsson Services Limited (C 44114)
(“l-appellata”)

lI-Qorti,

Preliminari

1. Dan huwa appell maghmul mir-rikorrenti Sabine Eveline Zapotoczna

(K.l. nru 71655A) [minn issa ‘| quddiem “l-appellanta”] mid-decizjoni [minn
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issa ’| quddiem “id-decizjoni appellata”] moghtija mit-Tribunal Industrijali
[minn issa ’| quddiem “it-Tribunal”] fis-6 ta’ Novembru, 2020, fil-Kwistjoni tax-
Xoghol Nru 2683, fejn cahad it-talba taghha fil-konfront tas-soc¢jeta intimata
Betsson Services Limited (C 44114) [minn issa ‘'l quddiem “is-soc¢jeta
appellata”] u ddikjara li t-terminazzjoni tal-impjieg taghha kienet wahda gusta

u ghal ragunijiet sufficjenti fil-ligi.

Fatti

2. ll-fatti ta’ din il-kawza jirrigwardaw it-tkeccija allegatament ingusta tal-
appellant minn mas-socjeta appellata. Hija kienet ilha impjegata ma’ din tal-
ahhar bhala Loyalty Coordinator permezz ta’ ftehim? iffirmat bejniethom fil-1
ta’ Novembru, 2013 b’effett mis-26 ta’ Settembru, 2012, meta giet mgharrfa i

l-impjieg taghha kien gieghed jigi tterminat b’effett mid-29 ta’ Lulju, 2016.2

Mertu

’

3. L-appellanta istitwiet proc¢eduri quddiem it-Tribunal fit-30 ta
Settembru, 2016, permezz ta’ rikors fejn talbet sabiex l-imsemmi Tribunal
jiddeciedi li t-tkeccija taghha mix-xoghol kienet wahda ingusta, u f'kaz li jsib li

hija ghandha ragun, jaghti dawk ir-rimedji kollha opportuni skont il-ligi.

1 Ara kopja tal-kuntratt a fol. 6 et seq. tal-atti quddiem it-Tribunal.
2 Ara kopja ittra tas-socjeta appellata tad-29.07.16 a fol. 12 u 13 tal-istess atti.
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4, Is-so¢jeta appellata wiegbet fis-16 ta’ Novembru, 2016 fejn eccepiet li t-
talbiet tal-appellanta kienu infondati fil-fatt u fid-dritt ghal dawk ir-ragunijiet li
hija tispjega fir-risposta taghha, u ghalhekk dawn kellhom jigu mi¢huda bl-

ispejjez.

5. Permezz tad-decizjoni tieghu tat-3 ta’ Mejju, 2019, it-Tribunal iddecieda
illi l-impjieg tal-appellanta ma kienx gie tterminat ghal raguni gusta u
sufficjenti u ghalhekk stabbilixxa diversi mizuri li kellhom jittiehdu mis-socjeta
appellata fil-konfront tal-appellanta, inkluz il-hlas ta’ kumpens fis-somma ta’
€33,060. Id-decizjoni giet appellata mis-socjeta appellata fil-15 ta’ Mejju, 2019,
u anki mill-appellata b’mod incidentali, fejn din il-Qorti ddecidiet dwar it-
talbiet taghhom permezz tas-sentenza taghha tat-23 ta’ Settembru, 2020 fejn
ordnat li I-atti kellhom jintbaghtu lura quddiem it-Tribunal sabiex jiddeciedi I-

kaz ai termini tal-ligi.

Id-decizjoni appellata

6. It-Tribunal mbaghad ikkonsidra u ddecieda kif ge;j:

“Kunsiderazzioniiiet:

It-Tribunal ha konjizzjoni tas-sentenza tal-Qorti tal-Appell u t-taghlim legali enuncjat
fiha. It-Tribunal ezamina bir-reqqa wkoll is-sottomissjonijiet u il-provi mressqa mir-
Rikorrenti u I-Kumpannija Intimata.

ll-kompetenza ta' dan it-Tribunal hi li jiddeciedi jekk it-terminazzjoni mill-impjieg tar-
Rikorrenti Sabine Eveline Zapotoczna kinitx ghal raguni gusta u sufficjenti fil-ligi
abbazi tal-provi mressqa.

Mill-provi migjuba quddiem it-Tribunal jirrizulta illi:
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1) Huwa fatt stabilit fix-xhieda Ii nghata li r-Rikorrenti kienet fil-fatt baghtet
informazzjoni mis-sistema tal-kumpannija ghal e-mail personali taghha. Dan hu
anki rifless fix-xhieda i tat I-istess Rikorrenti fejn, inter alia, xehdet illi “...\When |
was waiting for the report, that should have been received to my Outlook, to my
work Outlook, so | didn't receive, so in the meantime | checked mv personal e-

mails and then | saw there there was an e-mail coming from that system and...”

(Sottolinejar tat-Tribunal)

2) Ili r-rikorrenti ex admissis ikkonfermat hi stess li dawn i¢-Cirkostanzi vera
graw bhala stat ta' fatt pero hija kellha spjegazzjoni liema spjegazzjoni ma
tiehditx in konsiderazzjoni jew emmnuta mill-kumpannija;

3) i I-ispjega moghtija mir-rikorrenti ghal dak li gara f'din ic-Cirkustanza
hija illi “...I realised in that moment that it must have been an error that it was
taking my personal e-mail address that, you know, prompted up while started
typing my name without seeing the end and without opening this e-mail |
immediately informed my... Manager. She was sitting right next to me."

Illi abbazi tax-xhieda mressqa u tal-assjem tal-provi, dan it-Tribunal xejn ma hu
konvint mill-ispjega li tat ir-rikorrenti tal-akkadut. Mill-banda I-ohra, dan it-Tribunal
huwa rinfaccjat b'xhieda cara li r-rikorrenti verament ghamlet dak li gie allegat —
kif fug kollox anki ammess minnha stess — u ma jista' jsib ebda ragjuni sufficjenti
ghaliex ir-rikorrenti kellha taghmel hekk. Lanqas l-ispjega tal-istess rikorrenti ma
hija, fil-fehma tat-Tribunal, ¢ara fir-rigward tal-motiv jew il-ghaliex hija ghamlet dak
li ghamlet fic-cirkostanzi li taw lok ghall-kaz.

Ir-rikorrenti donnu geghda tindika li dawn kienu zbalji genwini imma langas biss
ikkonstat dan b'mod car. L-ispjega tar-rikorrenti fil-fatt ma hi spjega xejn ghax ma
ticcara xejn fuq dak li hija stess ammettiet li ghamlet u wisq anqas tispjega il-kif u I-
come tal-azzjonijiet taghha. Ix-xhieda tal-impjegati tal-kumpannija mill-banda |-
ohra huma aktar precizi u jispjegaw dettaljatament x'gara u kif.

Fid-dawl! tal-assjem tal-provi, it-Tribunal m'ghandu |-ebda dubju li r-rikorrenti
wettqet dak li gie allegat fil-konfront taghha u li huwa sostnut ukoll bix-xhieda. Mill-
banda l-ohra hija ma ressqet |-ebda spjegazzjoni valida u ma hemm xejn fix-xhieda u
I-provi li jistghu jammontaw ghal skuzanti tal-imgiba taghha.

Meta wiehed jara sewwa x-xhieda u jevalwaha bir-reqqa jinduna illi, fis-sustanza,
sew ir-rikorrenti u I-kumpannija intimata ged jagblu fuqg dak li gara. Fil-fatt, jekk
wiehed jifli sew ix-xhieda jinnota illi I-gbil fug l-akkadut huwa wiehed konsistenti
anki fid-dettal. In-nugqas ta' gbil huwa dwar is-sinifikat u l-portata ta' dak li gara.
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Filwaqt li r-Rikorrenti qed isosstni li I-akkadut kien frott ta' zball genwin u li ma kien
hemm xejn aktar minn hekk, il-kumpannija intimata qed isostni li l-agir tar-
Rikorrenti kien jikkostitwixxi ksur tal-kuntratt tax-xoghol taghha kif ukoll tal-policies
tal-kumpannija li hija kienet marbuta li tosserva, b'mod partikolari fejn dan jolgot il-
kunfidenzjalita u s-sigurta tad-data tal-kumpannija.

Stabbiliti I-fatti, it-Tribunal issa jehtieglu jevalwa jekk dan I-akkadut fih innifsu kienx
jikkostitwixxi raguni gusta u sufficjenti biex ir-rikorrenti giet itterminata mill-impjieg
ghat-tenur u ai termini ta' Artikolu 2 tal-Kap 452 tal-Ligijiet ta' Malta.

It-Tribunal josserva li biex dan isir irid jigi evalwat jekk I-agir tar-rikorrenti fl-ambitu
tal-impjieg taghha u c-cirkostanzi tal-kaz kif johorgu mill-provi kienux gravi bizzejjed
li jimmeritaw terminazzjoni tal-impjieg mill-kumpannija intimata.

Ir-rikorrenti kienet impjegata fil-kariga ta' Loyalty Coordinator. Mill-kuntratt tal-
impjieg bejn ir-rikorrenti u I-kumpannija intimata Ii jgib id-data 1 ta' Novembru
2013, jirrizulta li d-doveri taghha kienu jinkludu illi teZercita certu grad ta' diligenza
u attenzjoni fl-uzu ta' rizorsi tat-teknologija tal-informatika. Klawsola Nru 15
intitolata "USE OF COMPANY RESOURCES" inter alia tobbliga lill-imjegata illi:

"When using the internet the Employee undertakes to take reasonable care to
ensure that the Company's systems are not compromised by virus or hacking or
other unauthorised intrusion. The use of the internet is to be reasonably limited
to work-related duties by the Employee.

The Employee may use e-mail facilities for personal messages provided that this

does not in anv wav _contain objectionable material or in any way compromise

the interest of the Company. The Company reserves the right to view and/or

delete any emails, including pesonal ones, at any time even without the
knowledge of the Employee..." (Sottolinejar tatTribunal).

II-Kuntratt tax-Xoghol tal-Impjegata jkompli jistipula taht Klawsola Nru 16 intestata
"DUTIES OF THE EMPLOYEE" illi:

"The Employee undertakes to perform all duties required of him in a diligent,
efficient and professional manner and to apply the standard care and diligence

as can be expected for the nature and extent of the position.

The Employee undertakes to act in the best interests of the Company at all times,
and shall recieve instrtctions from and be answerable to the Responsble
Manager or any other officer as may be prescribed by the Comapny for any
matters connected to the carrying of his duties....
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The Employee shall adhere to all Betsson Group policies, guidelines, and codes of
practice. In Particular, the Employee shall at all times during the period of his
employment...

... faithfully and diligently perform those duties and exerices such powers
consistent with them which are from time to time assigned by the Company...

... comply with any rules, guidelines, codes of conduct, regulations and laws of
Malta as may be applicable to the Employee and his duties and currently in
force."

In oltre, taht Klawsola 18, intestata "Code of Conduct”, sub-paragrafi 2,3, u 4
jistabilixxu illi:

"The Employee undertakes not to commit to any of the following:

-unauthorised access to information or systems of the Company or its group,

unauthorised use or disclosure of information belonging to the Company, the
Company group, its clients or employees;

-compromising security of the Company's systems or data;

-breach of company's trust... (Sottolinejar tat-Tribunal)

Apparti minn dan, il-kuntratt tax-xoghol ghandu wkoll klawsoli ta' limitazzjoni ta'
xoghol iehor matul I-impjieg (klawsola Nru 19), kif ukoll ta' kunfidenzjalitad u non-
disclosure (klawsola Nru 20.), liema klawsoli jishqu fuq I-importanza li I-impjegat
jagixxi biss fl-interessi esklussivi tal-kumpannija u li jzomm kunfidenzjalita massima
fir-rigward.

Klawsola Nru 20, intestata "CONFIDENTIALITY AND NON DISCLOSURE" kjarament
temfasizza l-importanza tal-kunfidenzjalita u tan-non disclosure fil-kuntest tal-linja
tax-xoghol tal-impjegat u I-operat tal-kumpannija:

"All information obtained in the line of work with the company shall be treated

as_highlv_confidential. During the employment and indefinitely after its

termination the Employee commits to not to any external or unauthorised
persons disclose, misuse or benefit from any secrets or confidential information
regarding the operations of the Bettson Group.

Company secrets and other confidential information include, but is not limited

to, commercial information regarding the Bettson Group, customers and

partners, suppliers, individuial business transactions, price calculations or other

Qrati tal-Gustizzja
Pagna 6 minn 10



Appell Inferjuri Numru 80/2020 LM

pricing information, market studies, business plans and other types of marketing
plans, advertising and other customer campaigns, techncial infrastructure and its
setup, computer systems, information security, employee lists, their
qualifications, salaries and contact details." (Sottolinejar tat-Tribunal)

i fid-dawl ta' dak rilevat hawn fuq, ma jirrizulta ebda dubju f'mohh it-Tribunal illi I-
agir tar-rikorrenti jikkostitwixxi ksur ta' obbligi kuntrattwali, fosthom dawk tal-
kunfidenzjalita u protezzjoni tad-data tal-kumpannija.

In oltre huwa car illi I-kariga li fiha kienet impjegata r-rikorrenti kienet titlob certu
attenzjoni u diligenza b'mod partikolari fil-handling tad-data tal-kumpannija liema
attenzjoni u diligenza kjarament ma gewx ezercitati mir-rikorrenti fic-cirkostanzi li
taw lok ghal dan il-kaz u konsegwenza t'hekk sehh dak li gara. Dan ma jhalli ebda
dubju li I-agir tar-rikorrenti kien wiehed ta' certu serjeta u gravita tenut kont tad-
doveri taghha fil-kariga li kellha kif ukoll tad-data kummercjalment sensittiva i
kienet tamministra. Dan johrog bl-aktar mod lampanti mill-provi fejn gie stabbilit illi
r-rikorrenti sahansitra ppruvat tistampa informazzjoni kummercjalment sensittiva
meta ma kellha ebda htiega li taghmel dan.

Apparti minn hekk, it-Tribunal josserva li I-ispjega mill-aktar konfuzjonarja li tat ir-
rikorrenti zgur ma setghetx tnissel dik il-fiducja li employer jistenna minn impjegata
f'posizzjoni simili u wisq anqas ma taghti serhan il-mohh illi I-impjegata kienet qed
tezercita dik I-attenzjoni u diligenza kif ukoll disposizzjoni ta' kunfidenzjalita
necessarja fil-handling ta' data kummercjalment sensittiva. Il-provi mressqa
quddiem dan it-Tribunal, anki jekk ma jistabilixxux il-mala fede tar-rikorrenti, zgur li
jistabilixxu nuggas ta' attenzjoni u diligenza taghha fid-data handling jekk mhux
ukoll jinciedu fuq il-kompetenza taghha li taqdi I-obbligi assunti minnha meta
ffirmat il-kuntratt ta' impjieg taghha.

Fil-kwadru kollu tal-fatti kif ippruvati u fid-dawl tal-obbligi naxxenti mill-kuntratt ta'
impjieg tar-rikorrenti, il-kumpannija intimata kienet gustifikata li tittermina I-
impjieg taghha.”

L-Appell
7. Is-so¢jeta appellanta pprezentat ir-rikors tal-appell taghha fis-17 ta’

Novembru, 2020, fejn gieghda titlob lil din il-Qorti sabiex thassar u tirrevoka d-
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decizjoni appellata tat-Tribunal, filwaqt li tordna li I-atti ghandhom jintbaghtu
lura quddiem it-Tribunal sabiex tinghata decizjoni skont il-ligi, bl-ispejjez taz-
zewg istanzi kontra s-socjeta appellata. L-aggravji taghha huma s-segwenti: (1)
in-nuqgqas ta’ smigh xieraq u ta’ osservanza tal-principji tal-gustizzja naturali; u

(2) hemm ragunijiet gravi u serji sabiex tithassar id-decizjoni appellata.

Ir-Risposta tal-Appell

8. Is-so¢jeta appellata filwaqt li ssostni li d-decizjoni appellata hija wahda
gusta, dettaljata u korretta u ghalhekk timmerita konferma, tirrileva gabelxejn
li I-appell interpost huwa null stante li I-appellanta kienet assenti minn Malta
fil-hin li gie pprezentat. Tissottometti wkoll li ghandhom jigu applikati d-
dispozizzjonijiet tas-subartikolu 82(3) tal-Kap. 452 tal-Ligijiet ta’ Malta stante li

[-aggraviji li jsegwu |-ewwel aggravju mhumiex fuqg punt ta’ ligi.

Konsiderazzjonijiet ta’ din il-Qorti

9. Fid-dawl ta’ dak li jipprovdi |-proviso tas-subartikolu 82(3) tal-Kap. 452,
din il-Qorti ser tghaddi sabiex tikkonsidra gabelxejn it-talba tas-socjeta
appellata sabiex l-appell jigi michud stante li fil-hin li I-appellanta pprezentat
ir-rikors tal-appell taghha, hija kienet assenti minn Malta. Din il-Qorti tirrileva li
minn imkien ma jirrizulta fl-atti tar-rikors odjern li dan huwa minnu, u fin-
nuqgqas ta’ prova ma tistax tilga’ t-talba tas-socjeta appellata ghal dikjarazzjoni

ta’ inammissibbilita tal-appell. Kien jispetta lis-socjeta appellanta |li tressaq

Qrati tal-Gustizzja
Pagna 8 minn 10



Appell Inferjuri Numru 80/2020 LM

prova ta’ dak li ged tallega sabiex tirnexxi t-talba taghha ta’ nullita u I-

konsegwentement inammissibbilita tal-imsemmi appell.

10. Galadarba s-so¢jeta appellata gieghda tikkontendi li I-aggraviji li jsegwu
[-ewwel aggravju mhumiex dwar punt ta’ ligi, din il-Qorti ghandha hawnhekk
ukoll issegwi dak li jirrikjedu d-dispozizzjonijiet tas-subartikolu 82(3) tal-Kap.
452 u tiddeciedi jekk l-appell odjern ghandux jigi dikjarat inammissibbli fejn
ma jittrattax punt ta’ ligi. 1I-Qorti tikkonsidra li s-socjeta appellata ghandha
raguni. L-appellanta fir-rikors taghha qgieghda tiehu I-opportunita tistieden lill-
Qorti sabiex tindahal fil-mod li t-Tribunal wettaq l-apprezzament tal-provi li
tressqu quddiemu miz-zewg partijiet. Dan meta d-dispozizzjonijiet tas-
subartikolu 82(3) tal-Kap. 452 huma dagstant cari dwar sa fejn tista’ tasal din
il-Qorti bhala qorti ta’ revizjoni fejn hemm appell minn decizjoni tat-Tribunal.
Ghalhekk jinghad li meta tilmenta li t-Tribunal ma hax inkonsiderazzjoni x-
xhieda mressga minnha u diversi provi ohra minghajr raguni ghaliex kien ged
jiskartahom, u tghid wkoll li t-Tribunal ghamel zball grossolan meta kkonsidra
x-xhieda taghha stess, |-appellanta gieghda biss tittratta kwistjonijiet ta’
interpretazzjoni u apprezzament ta’ provi. Hija sahansitra tidhol f'diversi
argumenti dwar dak li xehdet fuqu u dak li rrizulta mill-provi li ressqet, u
ghaliex dawn kellhom jigu accettati. Toffri bhala gustifikazzjoni dak li galet din
il-Qorti fis-sentenza taghha fit-23 ta’ Settembru, 2020, imma dan filwaqt li
taghtiha interpretazzjoni skont dak li jiswa lilha, ghaliex hija proprju tonqos li
tikkonsidra dak li verament kienet gieghda tiddeciedi |-Qorti fid-dawl tal-

ewwel sentenza li nghatat mit-Tribunal fit-3 ta’ Mejju, 2019.
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11. llI-Qorti taghraf ukoll l-ewwel aggravju tal-appellanti huwa sahansitra
tentattiv sabiex tistiedenha tindahal fid-diskrezzjoni li hija moghtija lit-Tribunal
fit-tmexxija tal-proceduri quddiemu kif permess lilu li jaghmel skont is-
subartikolu 78(3) tal-Kap. 452. Dan bl-ebda mod ma jista’ jsir sakemm ma
tirrizultax raguni manifestament serja ta’ nugqas ta’ harsien tar-regoli tal-
gustizzja naturali, li mhijiex qieghda tigi allegata hawnhekk mill-appellanta.
Wara kollox ghandu jigi mfakkar li fis-sentenza taghha tat-23 ta’ Settembru,
2020, din il-Qorti baghtet lura Il-atti lit-Tribunal ghal decizjoni u mkien ma

ordnat li ghandu jsir smigh ulterjuri.

Decide

Ghar-ragunijiet premessi, il-Qorti tiddikjara li I-appell tal-appellanti huwa

rritu u null u ghalhekk tastjeni milli tiehu konjizzjoni tieghu.

L-ispejjez tal-proceduri kollha, inkluzi dawk quddiem it-Tribunal, ghandhom

ikunu a karigu tal-appellanta.

Mogrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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