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QORTI TAL-APPELL

IMHALLFIN

S.T.0. PRIM IMRALLEF MARK CHETCUTI
ONOR. IMRALLEF TONIO MALLIA
ONOR. IMRALLEF ANTHONY ELLUL

Seduta ta’ nhar |-Erbgha 28 ta’ April 2021

Numru 1

Rikors numru 1043/06/1 JRM

Micamed Limited (C27728)
V.

Allcare Insurance Agency Limited (C8180) u Middle Sea Insurance
p.l.c. (C5553)

1. Dan huwa appell wara kawza mibdija mis-socjeta” attri¢i permezz
ta’ liema qed titlob, inter alia, li tigi kkumpensata skont polza konkluza
mas-socjeta’ konvenuta Middle Sea Insurance p.l.c tramite |-agent
taghha Allcare Insurance Agency Limited. Is-socjeta” attrici kienet

intraprendiet xoghlijiet ta’ kostruzzjoni u kienet akkwistat polza minghand
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Allcare Insurance Agency Limited bhala agent ta’ Middle Sea Insurance
p.l.c. tat-tip “Contractors’ All Risks Policy.” Waqt dawn ix-xoghlijiet ta’
kostruzzjoni kienet iggarrfet il-proprjeta’ adjacenti u s-socjeta” attrici
esegwiet numru ta’ xoghlijiet rimedjali fl-istess fond minhabba dan.
Ghalhekk hija ghamlet talba ghall-hlas lis-socjetajiet konvenuti a bazi tal-
polza ta’ assikurazzjoni imsemmija, izda s-socjetajiet konvenuti irrifjutaw
li jersqu ghall-hlas ghaliex sostnew illi d-danni in kwistjoni ma kinux

koperti mill-polza.

2. F'dawn il-pro¢eduri hija talbet ghalhekk lil ewwel Qorti sabiex:

“1. Tiddikjara li s-socjetajiet assikuratrici konvenuti nagsu milli jonoraw
[-obbligi kuntrattwali taghhom skond il-polza ta’ assikurazzjoni
akkwistat mis-socjeta attrici, u dan ai termini tal-principju pacta sund
servanda, meta rrifjutaw jghaddu kompensazzjoni lis-socjeta attrici
skond l-istess polza;

2. Tordna lis-socjetajiet konvenuti jonoraw |-obbligi kuntrattwali
taghhom skond il-polza ta’ assikurazzjoni akkwistat mis-socjeta attrici;
3. Tillikwida I|-kompensazzjoni dovuta mis-socjetajiet konvenuti lis-
socjeta attrici skond il-polza ta’ asiskurazzjoni akkwistat minnha, u dan
anke permezz ta’ l-opra ta’ periti nominandi ghal dan I-iskop;

4. Tikkundanna lis-socjetajiet  konvenuti  sabiex jghaddu
kompensazzjoni lis-socjeta attrici skond I-istess polza;

Tiddikjara, inoltre lis-socjetajiet konvenuti responsabbli ghad-danni
sofferti mis-socjeta attrici minhabba I-ghagir abuziv taghhom;

6. Tiddikjara li b’rizultat ta’ I-istess ghagir is-socjeta attrici sofriet danni
konsistenti f'telf finanzjarju;

7. Tillikwida d-danni soferti mis-socjeta attrici anke permezz ta’ periti
nominandi ghal dan I-iskop; u

8. Tikkundanna lis-socjetajiet konvenuti sabiex ihallsu lis-socjeta attrici
d-danni hekk likwidati.”

3. Middle Sea Insurance p.l.c. eccepiet li t-talbiet attrici huma

infondati fil-fatt u fid-dritt u ghandhom jigu mi¢huda stante li I-hsarat
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allegati fil-‘claims’ maghmula mis-socjeta™ attri¢ci m’humiex koperti mill-

polza tal-assikurazzjoni.

4. Allcare Insurance Agency Limited ecécepiet illi hija m’hijiex il-
legittima kontradittrici fdawn il-pro¢eduri u alternattivament illi t-talbiet
attrici ghandhom jigu michuda peress illi |-hsarat allegati m’humiex

koperti mill-polza tal-assikurazzjoni.

5. Bis-sentenza tal-Prim’Awla tal-Qorti Civili tal-25 ta’ Frar 2016 gie

deéiz hekk:

“Ghal dawn r-ragunijiet, il-Qorti gieghda taqgta’ u tiddeciedi I-kawza billi: Tilga’ I-
ewwel e¢cezzjoni preliminari tal-kumpannija mharrka Allcare Insurance Agency
Limited u tehlisha milli tibga’ aktar fil-kawza bi spejjez ghall-kumpannija attri¢i;
Tilga’ I-ewwel talba attri¢i u ssib li I-kumpannija mharrka Middle Sea Insurance
p.l.c. nagset milli togghod mar-rabtiet taghha taht il-polza mahruga favur il-
kumpannija attrici;

Tilga’ t-tieni talba attri¢i u tordna lill-kumpannija mharrka Middle Sea Insurance
p.l.c. twettaq |-obbligi taghha lejn il-kumpannija attri¢i billi sehhew i¢-cirkostanzi
mahsuba fl-istess polza;

Tilga’ t-tielet talba attrici u tillikwida I-kumpens li I-kumpannija attri¢i jmissha
tithallas taht I-imsemmija polza mill-imsemmija kumpannija mharrka fis-somma
ta’ tlieta u ghoxrin elf tliet mija u tmienja u ghoxrin euro u sebgha u sittin
¢centezmi (€ 23,328.67);

Tilga’ r-raba’ talba attri¢i u tikkundanna lill-kumpannija mharrka Middle Sea
Insurance p.l.c. thallas lill-kumpannija attri¢i s-somma ta’ tlieta u ghoxrin elf tliet
mija u tmienja u ghoxrin euro u sebgha u sittin ¢entezmi (€ 23,328.67), bl-
imghax legali fug I-imsemmija somma b’sehh millum sal-jum tal-hlas effettiv;
Tichad il-hames, is-sitt, is-seba’ u t-tmien talbiet attri¢i billi ma tressqu |-ebda
provi ta’ danni biex jissostanzjawhom; u

Tordna li, b’zieda ma’ dak li diga’ ordnat, il-kumpannija attri¢i thallas nofs I-
ispejjez tal-kawza u I-kumpannija mharrka Middle Sea Insurance thallas in-nofs
l-iehor.”

6. Mapfre Middlesea plc prezentat ir-rikors tal-appell taghha fis-16 ta’

Marzu 2016 permezz ta’ liema talbiet lil din il-Qorti sabiex thassar u
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tirrevoka s-sentenza appellata u tichad it-talbiet tar-rikorrenti, u fin-

nuggas tnaggas is-somma likwidata bl-ammont ta’ €3,494.06.

7. Is-socjeta” attrici appellata prezentat ir-risposta tal-appell taghha
fid-29 ta’ Marzu 2016 permezz ta’ liema issottomettiet illi s-sentenza
appellata hija gusta u timmerita konferma u li ghalhekk I-appell odjern

ghandu jigu mi¢hud bl-ispejjez u I-imghax kontra l-appellanti.

Ikkonsidrat;

8. Is-socjeta appellanti tiimenta illi [-Ewwel Qorti ghamlet
apprezzament hazin tal-provi meta waslet ghall-konkluzjoni li jirrizultaw
sodisfatti r-rekwiziti 5 u 6 tal-polza, u cioe li jkun hemm kollass totali jew
parzjali tal-proprieta u li I-hsara ma tkunx wahda superfi¢jali li la
tipperikola I-istabbilita tal-proprjeta’ u langas il-hajja tal-persuni. Issostni
illi kien hemm qgbil bejn il-periti tal-partijiet li I-hsara kienet ir-rizultat ta’
“settlement” tal-bini u li ma kien hemm l-ebda kollass, inkluz kollass
parzjali. Targumenta illi peress illi I-kliem tal-“endorsement” huwa car fis-
sens li jrid ikun hemm “total or partial collapse” u in vista tal-Artikolu 1002
tal-Kodic¢i Civili, ma kien hemm I-ebda lok ghall-interpretazzjoni. Tghid illi
r-responsabbilita’ tal-assikurazzjoni kienet giet limitata b’mod c¢ar u
ghalhekk il-hsarat li fughom tresqet il-“claim” tas-socjeta’ appellata ma

kinux koperti bil-polza in kwistjoni.
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9. Targumenta wkoll illi minn qari tal-klawzola numru 17 tal-
‘endorsement” wiehed jista’ facilment jasal ghall-interpretazzjoni ta’
x’riedu jfissru I-partijiet bil-kelma “superficial” u cioe li kull hsara li ma
taffetwax l-istabbilita™ tal-bini jew tipperikola I-utenti tal-bini hija hsara li
tista’ tigi deskritta bhala hsara superfic¢jali. Issostni li imkien mill-provi ma
jirrizulta li I-hsarat kienu ta’ din il-kwalita™ u li ghalhekk I-ewwel Qorti tat
interpretazzjoni differenti tal-kelma “superficial” meta dan ma kienx
permissibli stante li dan it-terminu kien ben definit fl-“endorsement”. Hija
tghid ghalhekk illi galadarba I-hsara ma kinitx wahda Ii taffetwa I-
istabbilita™ tal-bini jew tipperikola I-utenti tieghu, din il-hsara ma kinitx

koperta mill-polza in kwistjoni u t-talbiet attri¢i ma kellhomx jigu milqugha.

10. Is-soc¢jeta” appellanti wkoll targumenta illi fil-kaz illi I-appell ma jigix
milqugh ghandu jkun hemm tnaqqis fis-somma akkordata mill-ewwel
Qorti. Hija isostni li mis-somma i giet ordnata thallas lis-socjeta”™ appellata
ghandu jsir tnaqqis tal-“excess” fl.ammont ta’ Lm1,500 ekwivalenti ghal

Cirka €3,494.06.

11. Is-socjeta appellata tirribatti illi l-oneru li tipprova li |-hsara
reklamata minnha m’hijiex koperta mill-polza in kwistjoni jinkombi fuq is-
soc¢jeta” appellanti galadarba hija hi li ged tallega dan. Targumenta illi fl-

appell taghha s-soc¢jeta” appellanti ged tinjora I-fatt li mill-provi prodotti
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quddiem l-ewwel Qorti irrizulta illi I-hsara in kwistjoni ma kinitx rizultat ta’
vibrazzjonijiet u “settlement” tal-bini kif ged tallega s-socjeta” appellanti.
Tghid illi mill-provi kollha prodotti jirrizulta li I-hsara kienet saret wara |-
gtugh tas-soqgfa u I-hitan, wara d-demolizzjoni u t-tindif tas-sit u wara li
thammlu sitt filati tanht il-livell tat-trig, filwaqt illi I-Perit James Farrugia,
imgabbad mis-socjeta” konvenuta, kien qal illi hsara minn vibrazzjonijiet
issir immedjatament. Ghalhekk skont is-soc¢jeta” appellata il-hsara
m’hijiex attribwibbli ghal vibrazzjonijiet ghaliex meta giet irregistrata |-
hsara ma kienx hemm vibrazzjonijiet ghaddejjin. Rigward ir-rapporti tal-
periti ex parte Chris Hayes u James Farrugia tikkontendi illi dawn ir-
rapporti saru zmien twil wara I-in¢ident u li huma bbazati biss fuq ipotezi
u kongetturi, u zzid li Chris Hayes strah fuq il-konkluzjonijiet tal-Perit
James Farrugia, li kien gie mgabbad minnu stess. IzZzid illi fi kwalunkwe
kaz, mill-kontro-ezami tal-Perit James Farrugia jidher car illi langas I-
esperti mgabbda mis-socjeta’ konvenuta ma huma konvinti minn dak li
galu fir-rapporti taghhom stess. Issostni li I-unika raguni plawsibbli ghal
hsara li grat hija dik imsemmija mill-Perit Godwin Abela u cioe li I-materjal
tant il-binja strah wara li harab materjal minn fond ghall-iehor meta nkixef

il-hajt divizorju, liema hsara hija wahda koperta mill-polza.

12. Is-socjeta appellata issostni illi mir-ritratti esebiti mar-rapport
peritali jirrizulta ampjament li bil-hsara li garrab il-fond in kwistjoni I-art tal-

kuridur u I-kamra tal-banju nizlu bil-konsegwenza li I-kolonni fil-kuridur
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ingaghtu mis-sagaf u |-katusi tad-drenagg tant I-art tkissru wara li huma
wkoll sfrundaw. Tghid li din I-kolonna kienet isservi bhala sapport ghall-

binja u ghalhekk l-isfrundar taghha jikkwalifika I-in¢ident bhala kollass.

7

IzZid illi I-Perit Godwin Abela fix-xhieda tieghu filfatt spjegailli “settlement

tal-art hija forma ta’ kollass.

13. Dwar il-kwistjoni tat-tnaqqgis tal-“excess” tikkontendi illi din il-
kwistjoni kellha titqajjem permezz ta’ aggravju separat u distint u mhux
tigi inkluza bhala parti mill-aggravju dwar |-apprezzament tal-provi.
Tikkontendi illi fi kwalunkwe kaz ma jezistux |-elementi mehtiega sabiex
isir it-tnaqqis pretiz mis-socjeta” konvenuta, u li din il-kwistjoni gatt ma

tgajmet fl-ghaxar snin li ilha ghaddejja |-kawza.

14. L-ewwel Qorti waslet ghad-decizjoni taghha wara li ghamlet is-

segwenti konsiderazzjonijiet:

“Illi ghal dak li jirrigwarda I-kwestjoni fil-mertu u |-e¢¢ezzjonijiet marbutin
maghha, jidher li I-galba tal-kwistjoni f'din il-kawza ssarraf fi kwistjoni
ta’ interpretazzjoni tal-polza mahruga biex thares minn hsarat li setghu
jigdarrbu f'siti grib dak fejn kienu geghdin isiru x-xoghlijiet;

i ma hemm |-ebda kontestazzjoni li waqt li kienu ghaddejjin dawn
ixxoghlijiet, giet ikkawzata hsara lill-fond tal-gar “ll-Folma” Triq Kalamija
Tarxien. Saret claim izda s-socjeta’ assikuratri¢i rrifjutat li thallas, billi,
skond il-fehma taghha u tal-persuni li hatret, il-hsarat ma kinux koperti
mill-polza. MSI issejjes ir-rifjut taghha li taghmel tajjeb ghall-claim ta’
Micamed fuq dak li jipprovdi I-‘endorsement’ 18/05 tal-polza;

llli skont I-imsemmi ‘endorsement’ li hemm mal-polza jinghad hekk (fil-
partijiet rilevanti):“VIBRATION, REMOVAL OR WEAKENING OF
SUPPORT.. .. .“It is agreed that... Section Two of this policy shall be
extended to cover liability consequent upon loss or damage caused by
vibration or by the removal or weakening of support. Provided always
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that - The insurers will indemnify the Insured in respect of liability for
loss or damage to any property or land or building only if such loss or
damage results in total or partial collapse; - The insurers will indemnify
the Insured in respect of liability for loss or damage to any property or
land or building only if prior to the commencement of construction its
condition is sound and the necessary loss prevention measures have
been taken; - The Insured if required shall before commencement of
construction and at his own expense prepare a report on the condition
of any endangered property or land or building” Jinghad ukoll li “The
Insurers will not indemnify the Insured in respect of Liability for - Loss
or damage which is foreseeable having regard to the nature of the
construction or the manner of its execution - Superficial damage which
neither impairs the stability of the property, land or buildings nor
endangers their users...”;

[1li mill-provi jirrizulta li x-xoghol kien jikkonsisti fit-twaqqigh u t-thammil
tal-post Gardenia House fugq imsemmi, u sar mill-kuntrattur Emanuel
Bonavia mgabbad minn Micamed. Il-kuntrattur beda fis-27 ta’ Lulju
2005 u fl-1 tAwwissu 2005 beda x-xoghol ta’ twaqqiegh. Fit-3
tAwwissu 2005, Mario Grech, sid il-fond “ll-Holma” fuq imsemmi,
ilmenta li garrab diversi hsarat fil-fond tieghu: il-madum tal-art tal-
kuridur u tal-kamra tal-banju kien strah b’konsegwenza li I-kolonna tal-
kuridur kienet qatghet mill-bgija tal-arkata; saret hsara lill-gebel tal-
appogg u kien hemm hafna konsenturi fosthom fil-fac¢ata; u nfaqghu
katusi midfunin taht |-art tal-istess post.

llli ghalhekk biex Micamed setghet tikkwalifika ghal indennizz taht il-
polza, kien jinhtieg illi jirrizultaw xi kundizzjonijiet. Fost dawn insibu li
riedet (1) issir hsara minn vibrazzjoni jew tnehhija jew dghajfien ta’
Iqugh, (2) il-binja tkun fi stat tajjeb u gabel jibda x-xoghol jittiehdu
Iprekawzjonijiet mehtiega, (3) isir rapport dwar I-istat tal-binja
pperikolata gabel jibda x-xoghol, (4) id-dannu ma kienx prevedibbli, (5)
ikun hemm kollass totali jew parzjali, u (6) il-hsara ma tkunx wahda
superfi¢jali li la tipperikola I-istabilita” tal-proprjeta’ u lanqas il-hajja tal-
persuni;

l1li mill-provi johrog li rekwizit (1) huwa sodisfatt. Is-soc¢jetajiet konvenuti
jattribwixxu |-kawza tal-hsara ghall-vibration filwaqt li Micamed
tatribwixxi |-hsara ghad-dghajfien tal-ilqugh. Hi X’inhi I-kawza minn
dawn it-tnejn, kull wahda taqa’ taht il-polza;

llli dwar rekwizit (2) tal-polza, dan gie wkoll sodisfatt. Ix-xhieda mressga
minn Micamed spjegaw fid-dettall il-prekawzjonijiet li ttiehdu u fliema
stat kien il-fond gabel inbeda x-xoghol;

Illi r-rekwizit (3) tal-polza gie sodisfatt u m’hemmx kontestazzjoni
dwaru. Gie redatt rapport mill-Perit Philip Mifsud datat 25 ta’ Lulju 2008;

i r-rekwizit (4) gie wkoll sodisfatt. “The reasonable man can only
foresee the natural and probable consequences of his act, and in
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estimating these he is entitled to assume that the conditions governing
these consequences will be normal unless he has actual notice to the
contrary... The reasonable man is only bound to foresee the probable
consequences of his act and not also the possible consequences,
because in the simplest and apparently least harmful acts there are
always possibilities of damage, improbable though that damage may
be.” M’hemm |-ebda prova li x-xoghol sar bi traskuragni. Anke |-istess
surveyor tas-socjetajiet konvenuti, Chris Hayes, afferma li I-hsara
“kienet possibbli” li ssir. L-ebda prova ma ngabet ’il quddiem li, bil-mod
kif sar ix-xoghol in kwistjoni, kien ovvju li kien sejjer iwassal ghall-hsara
fil-post tal-gar. Skond is-socjetajiet konvenuti, il-hsara sehhet b’rizultat
ta’ vibrazzjoni waqt it-tqattiegh ta’ hajt u saqaf u I-hatt tal-binja. Jirrizulta,
izda, illi f'din il-fazi tax-xoghlijiet ma dehret I-ebda hsara. IlI-gar Mario
Grech, li bl-ebda mod ma jidher li ghandu xi interess fl-ezitu ta’ din
ilkawza, billi Micamed irrangatlu |-hsarat kollha li garrab, xehed i
ghalkemm fiz-zmien li kien gieghed isir ix-xoghol huwa kien mar
villeggjatura, kien imur jispezzjona I-fond tieghu kuljum biex jaccerta
ruhu li ma saritlux hsara. Ma nnota |-ebda hsara la meta nqatghu ssaqgaf
u |-hitan, la meta twaqqa’ I-bini, u I-angas meta sar it-tindif tas-sit billi
jitnehha I-materjal imwaqqa’. ll-hsara tfa¢c¢at meta sar it-thammil u
Ikuntrattur kien nizel fil-hames jew is-sitt filata taht il-livell tat-trig.
llverzjoni ta’ Mario Grech hija kkorroborata mill-kuntrattur innifsu,
Emanuel Bonavia, kif ukoll minn James Agius ta’ Micamed;

llli I-hsara ghalhekk ma setghetx sehhet minhabba xi negligenza li
sehhet qabel beda t-thammil tal-post billi kif stqarr fix-xhieda tieghu
Iperit James Farrugia, inkarigat mis-socjetajiet konvenuti, din it-tip ta’
hsara tirrizulta minnufih u mhux wara t-trapass taz-zmien. Ix-xoghol
dam sejjer gimghat u ma sarx fjum jew tnejn;

llli wara t-tindif tas-sit mid-debris, beda t-thammil tas-sottoswol li kien
hamrija. It-thammil sar permezz ta’ makkinarju zghir b’roti tal-lastiku u
ghalhekk langas fdan l-istadju ma seta’ jkun hemm vibrazzjoni.
limaterjal mal-haijt tal-fond adjacenti, u li sofra I-hsara, thehha bl-idejn.
llhsara sehhet waqt li kien hemm dan it-thammil. Wara li tnehhiet
ilhamrija sar gtugh ta’ blat grib il-hajt divizorju izda dan ma setax ikun
ilkawza tal-hsara ghax sar wara li din sehhet;

llli fil-fehma tal-Perit Godwin Abela, (xhud ex parte) probabbilment
ilhsara sehhet wagqt it-thammil meta inqalghet bi¢¢a konkrit tal-art li
kienet ingaljata mal-hajt divizorju, bil-konsegwenza Ii I-hajt ic¢aqglaq
(“caused the wall to rotate”), ixxaqqu I-fili, u min go dawn hareg il-
materjal laxk (“loose material’) mis-sit tal-gar, bil-konsegwenza i
sfronda I-madum ta’ xi kmamar mid-dar tieghu u tqacctet il-katusa tad-
drenagg li kienet impoggija f'dan il-materjal bla ma kienet rinfurzata bil-
konkos. Ma saritx hsara strutturali lill-hajt innifsu. Meta I-Perit Abela gie
mistogsi jekk din it-tip ta’ hsara hix prevedibbli, wiegeb li “ifhem fkaz
bhal dan jista’ jigri.
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Jigri iktar meta jkollok sitwazzjoni fejn ikun hemm per ezempju slope.
Ghandek tendenza li tigri iktar hemm. Jew f'sitwazzjoni fejn ikun hemm
korsi tal-ilma, pero’ jista’ jigri”. Billi ma kien hemm l|-ebda “slope” u billi
I-kuntrattur ma kellu I-ebda indikazzjoni li fuq in-naha I-ohra tal-hajt kien
hemm xi korsa tal-ilma, filwaqt li kien hemm possibilita’ li tigri I-hsara,
ma kienx hemm probabilita® u ghalhekk ma jirrizultax li I-hsara fl-art
taddar tal-gar kienet wahda li wiehed seta’ jobsorha ghall-kuntrattur. Fi
kliem l-istess polza, dan jibga’ jghodd “having regard to the nature of
the construction or the manner of its execution” — anke jekk seta’
jipprevedi li seta’ jaghmel hsara lill-hajt divizorju. Huwa sinifikanti li fir-
rapport tal-Perit James Farrugia, inkarigat mis-socjetajiet konvenuti,
ghalkemm dan jatribwixxi, kif gja’ nghad, il-kawza tal-hsara ghall-
vibrazzjoni, ikompli jghid li “this mechanism was however probably
accentuated by the problem of leaking drains present in the sub-base
before the works were carried out”. Dan huwa fattur li ma kienx a
konjizzjoni tal-kuntrattur. Anke I-Perit Abela jaghmel distinzjoni bejn il-
hsara fil-hajt u ¢-Cediment tal-art;

i r-rekwiziti (5) u (6) huma wkoll sodisfatti. Fil-fehma ta’ Micamed,
iccediment jew “settlement” tal-art li sehhet fil-kamra tal-banju u fil-
kuridur mhix “collapse”; skond Micamed, “collapse” ftfisser i
effettivament jaqa’ Ibini. Min-naha I-ohra, skont il-Perit Godwin Abela,
inkarigat minnha, “settlement tal-art hija a form of collapse”. Imbaghad
issostni wkoll li biex ikun hemm kollass trid tigi ppregudikata I-istabilita’
tal-proprjeta’. Fil-fehma tal-Qorti, ir-ragunament ta’ Micamed la jirrifletti
t-tifsira talkliem in kwistjoni fil-ingwagg komuni u langas ma jirrifletti I-
fehma talpartijiet kif jirrizulta mill-kliem tal-istess polza. L-ewwel haga li
I-polza titlob fir-rigward huwa li jkun hemm “total or partial collapse”.
Certament li l-isfrundar jew tigrif tal-art huwa partial collapse tal-fond in
kwistjoni. Din il-frazi trid tingara flimkien mal-parti |-ohra tal-polza li
teskludi “superficial damage which neither impairs the stability of the
property, land or buildings nor endangers their users”. Huwa owvvju li
min-naha lwahda “collapse” hija minnha nnifisha manifestazzjoni ta’
nuqqgas ta’ stabilita® fil-bini jew fl-art; u min-naha |-ohra ma tista’ qatt
tkun “superficial” billi hija I-oppost taghha. “Superficial” tfisser xi haga li
ssehh fil-wi¢¢ tal-haga u li ma tippenetrax fil-fond. Jekk i¢¢edi I-art
¢ertament ma tkunx hsara fil-wi¢¢ biss. lkun hemm hsara fil-wi¢¢ — u,
kif trid ilpolza, li ma tipperikolax I|-istabilita” tal-bini jew |-art — meta per
ezempju ikun hemm konsenturi fit-tikhil tal-hitan jew jixxaqqaq il-
madum tal-art minghajr ma ¢c¢edi l-art ta’ tahtu. Fi kliem il-Perit Godwin
Abela il-hsara “ma kinitx superfi¢jali. Kienet hsara sostanzjali. Asara
superfi¢jali hija konsentura fil-hajt”; llli fil-fehma tal-Qorti, il-parti tal-
polza fejn jissemma’ t-“total or partial collapse” hija parti fejn qed tigi
stabbilita regola jew kundizzjoni; il-parti fejn tissemma s-“superficial
damage” qed taghmel e¢¢ezzjoni ghal dak li hu kopert u ghaldagstant
ghandu jigi mfisser restrittivament u ¢joe™ a favur tal-assikurat: “Since
exceptions are inserted in the policy mainly for the purpose of
exempting the insurers from liability for a loss which, but for the
exception, would be covered by the policy, they are construed against
the insurers with the utmost strictness. It is the duty of the insurers to
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except their liability in clear and unambiguous terms.” Filkliem incisive
tal-Imhallef Farwell (L.J.) fil-kawza Etherington and Lancashire and
Yorkshire Accident Insurance Co., (1909) 1 K.B. 591, C.A.: “Where
there are clear words which prima facie import liability on the part of the
company, and it is said that their effect is cut down by a subsequent
proviso, | think we are bound to see that the terms of the proviso are
clear and not repugnant”;

llli fid-dawl ta’ dawn il-konsiderazzjonijiet, il-Qorti tasal ghall-fehma li
Micamed kellha kull jedd li titlob i tressaq il-claim li ressqet ma’ MSI
tant il-polza u li titlob ir-risar¢iment tal-hsarat li hija ghamlet tajjeb
ghalihom kif mahsub fl-istess polza. Minhabba f'hekk, johrog li MSI
nagset mirrabtiet kuntrattwali taghha ma’ Micamed meta ma laqghetx
irresponsabbilta’ taghha |i taghmel tajjeb ghall-hsara li grat skond il-
polza fis-sehh;

lIli ghalhekk, I-ewwel talba ta’ Micamed hija tajba u sejra tintlaga’;

llli ghal dak li jirrigwarda I-kejl tad-danni reklamati minn Micamed, dan
huwa sodisfacentement ippruvat u ma jidhirx li hemm kontestazzjoni
dwaru. MSI ma ressqet I-ebda prova kuntrarja jew kontestazzjoni tan-
nefga li Micamed dahlet ghaliha biex ghamlet ix-xoghlijiet ta’ tiswija fil-
post ta’ Grech,;

llli, min-naha taghha, Micamed ma ressqet provi tal-ebda danni ohra li
hija tqis li garrbet minhabba I-imgiba ta’ MSI. Dan qieghed jinghad
ghallfinijiet tal-hames, is-sitt, is-seba’ u t-tmien talbiet attri¢i. Fin-nuggas
ta’ tali provi, il-Qorti ma tistax u la tillikwida u langas tikkundanna lil hadd
ihallas danni mhux pruvati;

llli ghalhekk, jidher li I-kumpens li Micamed jisthoqqilha tiréievi taght
ilpolza huwa r-rifuzjoni tan-nefqa li hija ghamlet biex sewwiet minn
butha u billi gabbdet nies kompetenti, il-hsara li grat fil-fond “ll-Folma”,
liema nefqa telghet ghal tlieta u ghoxrin elf tliet mija u tmienja u ghoxrin
euro u sebgha u sittin centezmi (€ 23,328.67);

llli minhabba li I-Qorti sejra tilga’ I-ewwel talba, isegwi li jmissha tintlaga’
wkoll it-tieni u t-tielet talbiet li jimxu maghha, u ghall-finijiet tal-
imsemmija tielet talba gieghda tillikwida I-kumpens dovut taht il-polza li
MSI trid thallas lil Micamed fis-somma ta’ tlieta u ghoxrin elf tliet mija u
tmienja u ghoxrin euro u sebgha u sittin ¢entezmi (€ 23,328.67);

Konsiderazzjonijiet ta’ din il-Qorti
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15. Is-soc¢jeta’ appellanti ssostni illi hija m’ghandhiex taghmel tajjeb
ghall-ispejjez reklamati mis-socjeta” appellata ghaliex il-hsara in kwistjoni
taga’ entro |-parametri ta’ “exclusion clauses” fil-ftehim ta’ assikurazzjoni
konkluz bejniethom. Ghalhekk, kif sewwa targumenta s-socjeta
appellata, hija s-so¢jeta” appellanti li ghandha I-oneru li tipprova li dawn
I-“exclusion clauses” huma applikabbli f'dan il-kaz.! Inoltre, “exclusions
clauses” ghandhom jinghataw interpretazzjoni restrittiva u contra
proferentem.? Huwa abbazi ta’ dawn il-prin¢ipji illi ghandhom jigu

ezaminati l-argumenti tas-socjeta” appellanti.

16. L-ewwel parti tal-argument tas-socjeta” appellanti huwa fis-sensiilli
galadarba, skont hi, ma kienx hemm Kkollass totali jew parzjali tal-
proprjeta’, il-hsara li saret fil-fond adjac¢enti ghal dak fejn kienu qed isiru
x-xoghlijiet ta’ kostruzzjoni mis-socjeta’ attri¢i ma tagax entro t-termini tal-
polza ta’ assigurazzjoni in kwistjoni. Dan ghaliex skont is-socjeta
appellanti I-hsara in kwistjoni saret minhabba vibrazzjonijiet, u ghalhekk
issostni li huwa applikabbli I-“Endorsement” 18/05 tal-polza. Skont dan |-
“‘endorsement”, il-polza akkwistata mis-socjeta’ appellata tkopri wkoll
hsarat ikkawzati minn “vibration or by the removal or weakening of
support”, izda dan biss jekk, inter alia, “such loss or damage results in the

total or partial collapse” tal-proprjeta” (fol. 26). 1I-Qorti tibda billi tosserva

1 Ara per ezempju: John Buttigieg vs Argus Insurance Agencies Limited noe (Prim’Awla,
14/12/2017).
2 Ara per ezempju: Edward Farrugia Wismayer vs Ronald Agius et (Prim’Awla, 10/01/2019).
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illi ghalkemm is-soc¢jeta” appellanti issostni illi hemm gbil bejn il-partijiet
dwar l-applikabilita™ ta’ dan I-“endorsement” ghaliex is-so¢jeta” attrici tqis
illi I-hsara sehhet minhabba “removal or weakening of support”, dan
imkien ma jirrizulta mill-atti. Detto dan, jirrizulta illi kienu biss is-“Surveyor”
u I-Perit mahtura mis-socjeta” appellanti li galu illi dawn id-danni kienu
sehhew minhabba vibrazzjonijiet. II-Perit Philip Mifsud, imgabbad mis-
soc¢jeta’ appellata, eskluda din il-possibilita™ b’mod espress u spjega fir-
rapport tieghu illi “This amount of settling is too extensive to be simply
attributed to vibrations caused by the works on the adjacent site. | have
never experienced such extent of damages caused by vibrations” (fol.
63). Minn naha tieghu, il-Perit Godwin Abela, ukoll imgabbad mis-socjeta’
appellata, spjega illi I-hsara in kwistjoni giet ikkawzata minhabba harba
ta’ pressjoni fit-turbazz li sehhet meta sar I-iskavar u nkixfet parti mill-hajt
li wassal biex dan it-turbazz jizlog u jkun hemm “settlement” (fol. 192). II-
verosimiljanza u l-affidabilita’ ta’ din l-ispjegazzjoni ma giet bl-ebda mod
imxejna mis-socjeta” appellanti. Minn naha I-ohra, I-ipotezi ta’ Hayes li I-
hsara sehhet minhabba vibrazzjonijiet diet kontradetta mill-Perit Mifsud u
[-Perit Abela, li t-tnejn sostnew illi li kieku |-hsara sehhet minhabba
vibrazzjonijiet din kienet isehh qabel. Filfatt anke I-Perit Farrugia
kkonferma wagqt il-kontro-ezami tieghu illi hsara li tigi kkagunata minn
vibrazzjonijiet timmanifesta runhha immedjatament u mhux xi zmien wara.
Mill-provi jirrizulta sodisfacentement illi |-hsara sehhet fi stadju tax-

xoghlijiet fejn ma kienx hemm vibrazzjonijiet, u ghalhekk a bazi tal-
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opinjonijiet esperti appena citati, huwa eskluz illi I-hsara in kwistjoni
sehhet minhabba vibrazzjonijiet u huwa aktar verosimili dak spjegat mill-
Perit Godwin Abela illi I-hsara sehhet minhabba harba ta’ pressjoni fit-
turbazz meta kien ged jitnehha “loose material” mis-sit fejn kienu ged isiru
x-xoghlijiet li wassal sabiex jizloqg “loose material” tal-proprjeta” adjacenti

b’konsegwenza li kien hemm “settlement” tal-proprjeta’.

17. 1I-Qorti tosserva inoltre illi fi kwalunwke kaz il-Perit Godwin Abela
spjega in kontro-ezami illi “settlement” ta’ proprjeta” kif sehh f'dan il-kaz
bil-hsarat li rrizultaw huwa forma ta’ kollass parzjali u din ix-xiehda ma
giet bl-ebda kontradetta mis-socjeta” appellanti. Din il-Qorti ma tagbilx
mal-argument tas-socjeta” appellanti illi meta I-ewwel Qorti gieset illi I-
hsara in kwistjoni tammonta ghal kollass parzjali kienet qed taghmel
interpretazzjoni tat-termini tal-polza li m’hijiex permess mill-ligi. Fl-ahhar
mill-ahhar id-determinazzjoni ta’ jekk sehhx kollass jew le hija punt ta’ fatt
li jrid jigi determinat mill-Qorti, okkorrendo bl-opra ta’ esperti. Fil-kaz in

kwistjoni, il-kwalifikazzjoni ta’ “settlement” tal-bini bhala forma ta’ kollass
parzjali saret minn perit espert u I-Qorti ma giet moghtija I-ebda raguni
ghalfejn tiskarta din I-opinjoni esperta. Ikkonsidrat dan kollu, din il-Qorti
tagbel mal-ewwel Qorti illi I-hsara in kwistjoni tikkwalifika bhala kollass

parzjali ai termini tal-“Endorsement” 18/05 tal-polza in kwistjoni u tqis illi

din il-parti tal-argument tas-socjeta” appellanti hija infondata.

14



App. Civ. 1043/06/1

18. It-tieni parti tal-argument tas-soc¢jeta appellanti, li jkompli mal-
paragrafu precedenti, jirrigwarda n-natura tal-hsara. Skont is-socjeta’
appellanti |-hsara in kwistjoni kienet wahda superfi¢jali ai termini tal-
ftehim ta’ assigurazzjoni u ghalhekk m’hijiex koperta mill-polza, ghaliex
ma Kinitx ta’ kwalita” li tipperikola l-istabbilita” tal-binja jew |-utenti taghha.
Din l-eskluzjoni tagra hekk: “Superficial damages including cracks which
neither impairs the stability of the property, land or buildings nor
endangers their users.” Fil-fehma ta’ din il-Qorti, dan l-argument huwa
infondat. Fl-ewwel lok il-konvenuti stess ma kkontestawx il-hsarat li |-
attrici galet li sehhew u l-ispiza inkorsa biex isir it-tiswijiet necessatrji. Il-

perit Marvin Ellul ghamel elenku tal-hsarat kif gej:

"The damages noted were:

a) The porch in front of the main entrance door

- arch has settled down

- granite cladding have lost its bond to the common party wall
-various settlement cracks in the common party wall have shown up

b) Entrance hall and corridor

-settlement of floor tiles

-skirting got loose

-drainage pipes got cracked due to settlement of floor

-arch in corridor - clear settlement of approx. 6mm between arch and columns
-various settlement cracks in the common party wall and roof slab

c) Bathroom
-some tiles got dented/cracked
-drain leaking

d) Others

-other settlement cracks in internal yard abutting common party wall
-settlement cracks in washroom."
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19. Is-“Surveyor” imgabbad mis-soc¢jeta’ appellanti stess, u cioe

Christopher Hayes, jikkonferma |-hsarat u jispjegahom hekk:

"The induced movement damages decorations in the washroom where
the perlato floor tiling has opened up. There has been similar, if more
serious, injury sustained in the kitchen where the floor appears to have
sunk. Also of concern in this room is the potential damages suffered by
the wall tiles lining the party wall. We discerned areas where tapping
on the tiles suggested that the tile bedding may have been undermined.
If this proves to be the case, the wall tiling on all four of the walls will
have to be replaced for loss of match.

In the adjacent bathroom (oddly, the only one in the house), the
damages sustained by the floor and wall tiling is patently manifest. The
floor has sunken and the escape of water into the site next door betrays
damage to the drainage pipe. The replacement of the pipe will entail
the uprooting of the corridor floor tiles under which it traverses to reach
the inspection chamber outside the front door of the property. Returning
to the bathroom, the concrete bed upon which the bath tub rests has
been compromised. The impossibility of removing the other items of
sanitary ware without breaking them means that the bathroom tiling and
the sanitary fixtures will have to be replaced in their entirety.

Moving into the corridor, the floor has actually sagged and decorations
have been ruined. The affected floor tiling requires removal anyway to
enable the renewal of the drainage pipe. Of greatest concerns,
however, is the fact that the same ceramic floor tiling carries on for the
entire length of the winding corridor. Moreover, it continues into the
large dining and sitting room and into the bedrooms.."

20. Spjega ulterjorment fir-rapport tieghu “Neither, do we think that the
state of the sunken tiling endangers the building’s users (although the
break up of the floor in time would amount to a danger)” [enfazi ta’
din il-Qorti]. Ghalhekk jidher illi fil-verita™ il-hsara li giet ikkawzata fil-fond
adjacenti kienet tpoggi lill-utenti ta’ dik il-binja f'periklu, izda biss mhux
fperiklu immedijat. Kif inghad, “exclusion clauses” ghandhom jigu
interpretati b’mod ristrett u contra proferentem, u ghalhekk galadarba |-

“exclusion clause” innifisha ma tipprovdix espressament illi |-periklu jrid
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ikun immedjat, tali rekwizit ma jistax u m’ghandux jizdied mill-Qorti. Fil-
fehma tal-Qorti, galadarba jirrizulta illi I-hsara li giet ikkagunata fil-fond tat-
terzi tohloq periklu ghall-utenti tieghu, anke jekk mhux periklu immedijat,
din il-hsara ma tistax titgies bhala wahda superfi¢jali. Dan ghaliex I-
kwalifika moghtija mill-polza ta’ assigurazzjoni lit-terminu “superfic¢jali”
proprju espressament teskludi hsara li tkun tipperikola lill-utenti tal-binja

mid-definizjoni ta’ “superfi¢jali.”

21. Fir-rigward tal-argument tas-socjeta appellanti dwar id-
“deductible”, il-Qorti tosserva illi s-socjeta’ appellanti mhux biss ma kienet
ressqet I-ebda ec¢¢ezzjoni f'dan ir-rigward izda wkoll langas kienet gajmet
dan I-argument fin-nota ta’ sottomissjonijiet prezentata minnha quddiem
l-ewwel Qorti. Huwa stabbilit fil-gurisprudenza illi m’huwiex konsentit li
parti appellanti tressaq motiv ta’ aggravju ibbazat fuq xi punt li ma tqajjimx
quddiem I-ewwel Qorti u li konsegwentement ma nghatat I-ebda decizjoni
dwaru.® Ghaldagstant din il-Qorti ser tastjeni milli tiehu konjizzjoni ulterjuri

ta’ dan l-aggravju.

22. Ghaldagstant dan l-appell gieghed jigi mi¢hud.

8 Ara per ezempju: Carmen Mallia et pro et noe vs Mario Spiteri (Appell, 09/11/2005).
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Decide

Ghal dawn il-motivi |-Qorti tagta’ u tiddeciedi billi tichad |-appell tas-

soc¢jeta’ konvenuta appellanti ghar-ragunijiet moghtija f'din is-sentenza.

L-ispejjez ta’ dan I-appell jithallsu mis-socjeta” appellanti.

Mark Chetcuti Tonio Mallia Anthony Ellul
Prim Imhallef Imhallef Imhallef

Deputat Registratur
da
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