QORTI TAL-APPELL

IMRALLFIN

S.T.O. PRIM IMBALLEF MARK CHETCUTI
ONOR. IMHALLEF GIANNINO CARUANA DEMAJO
ONOR. IMHALLEF ANTHONY ELLUL

Seduta ta’ nhar I-Erbgha, 17 ta’ Marzu, 2021.

Numru 3

Appell numru 377/2020/1

Alistair Bezzina
V.

1. Kunsill Lokali San Pawl il-Bahar;
Galea Cleaning Solutions JV;,

3. Proofreading.com.mt/ Robert Louis
Fenech & Matthew Camilleri;

4. Redeemer/Redeemer Mifsud

N

1. Dan huwa appell ta’ Alistair Bezzina [“Bezzina” jew “I-appellanti’] minn
decizjoni preliminari tal-25 ta’ Novembru 2020 tal-Bord ta’ Revizjoni
dwar Kuntratti Pubbli¢i [“il-Bord ta’ Revizjoni”’], imwaqqaf taht ir-
Regolamenti tal-2016 dwar I-Akkwist Pubbiku [‘L.S. 601.03"], li ordna
li titnehha mill-inkartament tal-pro¢ess quddiem il-bord twegiba tal-

appellant ghal oggezzjoni mressga minn Galea Cleaning Solutions JV
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[‘Galea”] kontra decizjoni tal-Kunsill Lokali ta’ San Pawl il-Bahar [“I-

awtorita kontraenti”] dwar |-ghoti ta’ kuntratt pubbliku.

2. |l-fatti relevanti sehhew hekk: kienet saret sejha mill-awtorita kontra-
enti ghal offerti ghal kuntratt pubbliku. Tefghu offerta, fost ohrajn, I-
appellanti, Galea u Redeemer Mifsud [‘Mifsud”]. L-oblaturi gew
mgharrfa illi kienet sejra tintghazel l-offerta ta’ Mifsud. Fis-6 ta’
Novembru 2020 Galea ressaq oggezzjoni kontra din id-decizjoni
guddiem il-Bord ta’ Revizjoni, u talab illi d-decizjoni tithassar u I-offerti
jitgiesu mill-gdid. Billi deherlu li kellu interess fil-kwistjoni, l-appellant
ipprezenta twegiba li fiha effettivament qal li jagbel mal-ogdgezzjoni ta’
Galea. Waqt is-smigh quddiem il-Bord ta’ Revizjoni tqajmet il-kwistjoni
jekk Bezzina, billi ma kienx ressaq oggezzjoni, setax jitgies li kellu
interess fil-process quddiem il-Bord ta’ Revizjoni u wkoll jekk it-
twegiba tieghu kinitx tassew risposta jew kinitx fil-verita oggezzjoni
mlibbsa ta’ risposta. lI-Bord ta’ Revizjoni kien tal-fehma li r-risposta ta’
Bezzina ma kienet risposta xejn izda oggezzjoni mlibbsa ta’ risposta u
ghalhekk ordna li din tithehha mill-inkartament. Ir-raguni ghal din id-
decizjoni giet imfissra hekk:

»This board, having noted this ‘letter of reply’ filed by Mr Alistair
Bezzina (hereinafter referred to as ‘the Interested Party’) on 12®
November 2020, refers to the claims made by the same Interested
Party with regard to the tender ... ... ... recommended for award by St
Paul’'s Bay Local Council (hereinafter referred to as ‘the Contracting

Authority’) ... ... ... opines the following:

»1. this board examined closely the letter of reply sent by Mr Alistair
Bezzina and notes that contained therein are requests for the
cancellation of the award of the tender, the re-evaluation of the
offers and the alleged claim that the successful offer is an
abnormally-low offer;

»2. in this regard, this board would respectfully point out that such
requests do not represent a ‘letter of reply’ to the ‘letter of
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objection’ filed by Galea Cleaning Solutions JV (“Appellants”), but
such communication constitutes additional requests to those
stated in Appellants’ objection.

» In view of the above, this board:

»i. justifiably establishes that the communication dated 12%
November 2020 sent by Mr Alistair Bezzina constitutes, in its
entirety, an objection to the decision of the Contracting Authority
in the award of tender ... ... ... ;

»ii. justifiably establishes that, the communication dated 12™
November 2020, filed by Mr Alistair Bezzina, does not represent a
‘letter of reply’ which conforms with Article 276(c) of the Public
Procurement Regulations;

»iii. Mr Alistair Bezzina should have filed a ‘letter of objection’
highlighting his concerns, accompanied by the appropriate fee
within the prescribed period;

»iv. considers ... such a communication sent by Mr Alistair Bezzina,
under the umbrella of a ‘letter of reply’, as frivolous and vexatious,
so that this board rejects in its entirety such a communication and
will not consider it further.«

Bezzina ressaq appell minn din id-decizjoni tal-Bord ta’ Revizjoni
b’rikors tas-7 ta’ Dicembru 2020. Ghal dan ir-rikors wiegbu l-awtorita

kontraenti fis-6 ta’ Jannar 2021 u Galea fit-22 ta’ Jannar 2021.

L-ewwel aggravju tal-appell ighid hekk:

»llli d-decizjoni tal-bord hija wahda hazina stante illi I-ligi ma [tid]dis-
tingwix bejn oggezzjoni u risposta. L-esponenti ma dahhal ebda o0gdg-
ezzjoni mid-decizjoni tal-awtorita kontraenti izda strah fuq I-oggezzjoni
li saret minn Galea Cleaning Solutions JV fejn bazikament gabel ma’
dak li ntqal fdik I-oggezzjoni u ta r-ragunijiet tieghu ghalfejn ihoss li I-
appell ta’ Galea Cleaning Solutions JV kellu jigi milqugh.

»Fir-risposta tal-esponenti mkien ma saru talbiet lill-bord izda wiegbu
fis-sens li -oggezzjoni sureferita kellha tintiaga’.

»llli bid-decizjoni tieghu I-bord kiser zewq principji universali fl-applik-
azzjoni u l-interpretazzjoni tal-ligi, ossia I-principju ubi lex non disting-
uit, nec nos distinguere debemus u I-principju ubi lex voluit dixit, ubi
noluit tacuit. Galadarba I-ligi ma taghmilx distinzjoni bejn risposta u
oggezzjoni I-bord ma kellu qatt jikkonkludi li r-risposta tal-esponenti
tammonta ghal oggezzjoni.

»Jinghad ukoll il-bord nagas i jimmotiva u jiggustifika d-decizjoni
tieghu u fl-istess decizjoni tieghu mkien ma spjega kif wasal ghall-
konkluzjoni li r-risposta tal-esponenti kienet fil-fatt oggezzjoni.«
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5.

Fit-tieni aggravju mbaghad I-appellant ighid illi r-reg. 276(c) tal-
L.S. 601.03 jaghti lil kull parti interessata dritt li twiegeb, u illi hu
ghandu jitgies parti interessata ghax, jekk tintlaga’ l-odgezzjoni ta’
Galea, l-offerti kollha, fosthom tieghu, jitgiesu mill-gdid. Jekk titnehha
r-risposta tieghu mill-inkartament, hu jigi m¢ahhad mill-jedd li, bhala

parti interessata, ghandu illi jinstema’.

Verament, |-ewwel aggravju xejn ma hu formulat sew u huwa x’aktarx
inkonsistenti mieghu nnifsu, ghax jekk |-appellant gieghed ighid sew
illi “I-ligi ma tiddistingwix bejn oggezzjoni u risposta” mela |-Bord ta’
Revizjoni gal sew illi r-risposta tal-appellant kienet fil-fatt oggezzjoni,
jekk risposta u oggezzjoni huma tassew l-istess haga, kif gieghed

ighid l-appellant.

Biex taghmel sens minn dan l-aggravju l|-qorti sejra tqis iz-zewg
aggravji flimkien u tithem illi meta l-appellant ighid illi I-ligi ma
tiddistingwix bejn oggezzjoni u risposta dan ghandu jiftehem fis-sens
illi I-ligi ma tiddistingwix bejniethom meta tqis min ghandu dritt jaghmel
wahda u l-ohra, u illi I-interess illli jillegittima persuna biex taghmel

oggezzjoni huwa l-istess interess li jillegittimaha taghmel risposta.

Fi kliem iehor, ghalkemm il-ligi tassew tiddistingwi bejn oggezzjoni u
risposta, tant illi d-dritt li taghmel oggezzjoni huwa regolat bir-regg.
270, 271 u 273 tal-L.S. 601.03 waqt li d-dritt li taghmel twegiba huwa
regolat bir-reg. 276(¢), it-tnejn jistghu jsiru minn “kull parti interessata”.
Id-distinzjoni prattika bejniethom hi illi min jaghmel oggezzjoni jitlob it-

thassir jew riforma ta’ decizjoni, u jaghti ragunijiet ghal hekk, waqt illi
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min jaghmel ir-risposta jghid jagbilx jew le ma’ dak mitlub fl-oggezzjoni
u jista’ wkoll ighid ghalfejn. Barra minn hekk, biex titgies li tiswa,
oggezzjoni jrid ikollha maghha depozitu wagqt li ma hu mehtieg ebda

depozitu biex twiegeb ghal oggezzjoni.

Fil-kaz tallum il-Bord ta’ Revizjoni qies illi r-risposta tal-appellant
kienet fil-verita oggezzjoni, u ghalhekk ma setghetx issir ghax ma sarx
depozitu maghha u wkoll ghax ma saritx fiz-zmien li taghti I-ligi. Jekk
dan huwa minnu, i.e. jekk ir-risposta kienet fis-sustanza oggezzjoni fil-
forma ta’ twegiba, mela d-decizjoni tal-Bord ta’ Revizjoni hija tajba.
Jekk izda hija tassew risposta tqum il-kwistjoni jekk I-appellant kellux

I-interess mehtied biex seta’ jwiegeb ghall-oggezzjoni ta’ Galea.

L-appellant ighid illi I-Bord ta’ Revizjoni “nagas li jimmotiva u jiggust-
ifika d-decizjoni tieghu”. Dan ma huwiex korrett; il-bord gies ir-risposta
bhala effettivament oggezzjoni ghax “contained therein are requests
for the cancellation of the award of the tender, the re-evaluation of the
offers and the alleged claim that the successful offer is an abnormally-
low offer”, u ghalhekk l-appellant “should have filed a ‘letter of
objection’ highlighting his concerns, accompanied by the appropriate

fee within the prescribed period”.

Tibga’ I-kwistjoni (i) jekk ir-risposta kinitx tassew fis-sustanza oggezz-
joni u, jekk kienet tassew risposta, (ii) I-appellant jitqgiesx “parti inter-

essata” biex ikun legittimat li jwiegeb ghall-oggezzjoni ta’ Galea.
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12.

13.

14.

Jekk tagra l-ittra ta’ Bezzina li dwarha gamet din il-kontroversja, tifthem
ghala |-Bord ta’ Revizjoni wasal biex igisha oggezzjoni. Ghalkemm fir-

risposta Bezzina jghid illi:

»The interested party (Alistair Bezzina) totally agrees with the sub-
missions made by Galea Cleaning Solutions JV and makes them his
own and further adds the following submissions:«

u jaghti r-ragunijiet tieghu ghala jagbel, fl-istess waqt ighid illi bl-ittra
huwa “is hereby submitting a formal reasoned letter of reply object-

ion”. Imbaghad jaghlaq I-ittra hekk:

»In view of the above, and whilst reserving the right to make further
submissions (including ones that are not included in this reasoned
reply) and present further evidence, the interested party humbly
requests this honourable board to revoke the decision taken by the
contracting authority of the 27" October 2020 awarding the tender to
Mr Redeemer Mifsud for Proofreading.com.mt Ltd and consequently
make such declarations (including the re-evaluation of ... all tenders
submitted), give such orders and directives it may deem necessary in
relation to the procurement process relative to the tender in question.«

Tassew illi I-ghazla ta’ kliem aktar tixbah dak li tistenna foggezzjoni
milli fi twediba, u ghalhekk il-qorti tifhem ghala |-Bord ta’ Revizjoni
wasal ghal dik il-konkluzjoni. Madankollu, trid tgis is-sustanza mhux il-
forma. Ma saret ebda talba gdida |li ma saritx fl-oggezzjoni ta’ Galea;
il-fatt li, flok illimita ruhu li jghid li jagbel mat-talbiet maghmula minn
Galea, Bezzina rega’ tenna t-talbiet huwa biss kwistjoni ta’ forma li fis-
sustanza ma tibdel xejn. Jekk tqis biss il-fatt li fl-ittra ta’ Bezzina
hemm gbil mat-talbiet maghmula fl-oggezzjoni originali u r-ragunijiet

ghall-gbil, ma tibdel xejn mis-sustanza.

Ghalhekk, u biex thares ukoll il-prin¢ipju ut res magis valeat quam
pereat, il-qorti tqis illi I-ittra ta’ Bezzina tiswa bhala risposta u ma

ghandhiex titgies bhala oggezzjoni awtonoma. Dan ifisser illi — dejjem
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jekk setghet saret, i.e. jekk min ma oggezzjonax jista' jipprezenta
risposta ghal oggezzjoni ta’ haddiehor, kwistjoni li ngisuha aktar il
guddiem — ladarba hija risposta mhux oggezzjoni ghandha tinghata
biss I-effetti ta’ risposta, fis-sens li tiswa safejn ressqget ragunijiet favur
[-aggravji ga mressqga fl-oggezzjoni ta’ Galea izda mhux ukoll safejn

ressqget aggravji godda.

Tifdal il-kwistjoni jekk Bezzina jitgiesx “persuna interessata” biex ikun
legittimat li jwiegeb. Galea ighid illi I-interess li jillegittima oggezzjoni
huwa usa’ mnn interess li jillegittima risposta, b’mod ghalhekk illi I-
persuni li jistghu jressqu oggezzjoni huma aktar minn dawk li jistghu
jwiegbu ghaliha. Dan I-argument hu msejjes fuq kif ir-reg. 270 dwar
min jista’ jaghmel odgezzjoni juza kliem differenti minn dak li juza r-

reg. 276(c) biex ifisser min jista’ jwiegeb ghal oggezzjoni:

»270. Fejn il-valur stmat ta’ kuntratt pubbliku jilhaq jew je¢¢edi hamest
elef euro (€5,000) kull offerent jew kandidat koncernat, jew kull
persuna li ghandha jew li kellha xi interess jew li sofriet dannu jew
tirriskja li ssofri dannu b’xi allegat ksur jew b’xi decizjoni mehuda
inkluz I-ghoti propost fil-kisba ta’ kuntratt, rifjut ta’ offerta jew il-
kancellament ta’ sejha ghal offerti wara li jiskadi I-perijodu tal-
pubblikazzjoni, tista’ tappella permezz ta’ oggezzjoni quddiem il-Bord
ta’ Revizjoni, liema oggezzjoni ghandu jkun fiha r-ragunijiet ghall-
ilmenti taghhom b’'mod I-aktar ¢ar.

»276. ll-pro¢edura li ghandha tigi segwita fis-sottomissjoni u deter-
minazzjoni ta’ appelli kif ukoll il-kondizzjonijiet li tahthom jistghu jigu
prezentati appelli jkunu dawn li gejjin:

»(¢) l-awtorita kontraenti u kull parti interessata tista’, fi zmien
ghaxart ijiem kurrenti mill-gurnata li fiha l-appell jitwahhal
fug in-notice board tal-Bord ta’ Revizjoni u ppubblikata,
meta jkun applikabbli, fuq il-pjattaforma tal-akkwist elett-
roniku tal-gvern, jistghu jipprezentaw risposta bil-miktub
ghall-appell. Dawn ir-risposti wkoll ghandhom jitwahhlu
fug in-notice board tal-Bord ta’ Revizjoni u fejn ikun applik-
abbli ghandhom ukoll jigu ppubblikati fuq il-pjattaforma tal-
akkwist elettroniku tal-gvern.«
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16.

17.

18.

19.

Bla ma tidhol fil-kwistjoni jekk il-kliem “parti interessata” fir-reg. 276(¢)
jinkludix il-persuni kollha msemmija fir-reg. 270, u jekk intuzax it-
terminu generiku “persuna interessata” biex tigi evitata ripetizzjoni, il-
gorti tosserva illi ¢certament Bezzina ghandu interess fl-ezitu tal-
oggezzjoni ta’ Galea ghax jekk din tintlaga’ I-offerti kollha, fosthom dik
ta’ Bezzina, jitgiesu mill-gdid u Bezzina jerga’ jkollu I-possibilita li |-

offerta tieghu tintlaga’. L-interess tieghu huwa ghalhekk evidenti.

Barra minn hekk, ir-reg. 276(b) irid ukoll illi kopja tal-“appell ta’ min
jaghmel l-ilment” (i.e. tal-oggezzjoni) tintbaghat “lill-offerenti parteci-
panti kollha”. Dan huwa effettivament gharfien tal-fatt illi I-oblaturi
kollha, ukoll jekk ma jkunux ressqu oggezzjoni, ghandhom interess fil-
proc¢ess mibdi bl-oggezzjoni ta’ oblatur iehor, u ghalhekk jitgiesu “parti

interessata” ghall-ghanijiet tal-jedd li twiegeb.

ll-qorti ghalhekk hija tal-fehma illi r-risposta ta’ Bezzina ghandha
titgies illi saret validament u ghandha tibga’ fl-inkartament tal-Bord ta’
Revizjoni, b’dan illi, kif intgal fug!, ghandha tinghata biss |-effett ta’
twegiba ghall-oggezzjoni ga mressqa u mhux ta oggezzjoni

awtonoma.

Ghalhekk tilga’ l-appell, thassar id-decizjoni appellata tal-Bord ta’
Revizjoni tal-25 ta’ Novembru 2020, tordna illi I-Bord ta’ Revizjoni jqis
ukoll ir-risposta ta’ Bezzina, u jgisha bhala risposta u mhux bhala
oggezzjoni gdida, u tibghat l-atti lura quddiem il-bord sabiex jitkompla

s-smigh.

Para. 14, supra.
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20. Fi¢-¢irkostanzi, u billi Bezzina wkoll ikkontribwixxa biex inholoq I-
ekwivoku li wassal ghal dan I-appell, kull parti ghandha tbati l-ispejjez

taghha relativi ghal dan I-episodju.

Mark Chetcuti Giannino Caruana Demajo Anthony Ellul
Prim Imhallef Imhallef Imhallef

Deputat Registratur
rm



