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Seduta tat-3 ta’ Marzu, 2021
Appell Inferjuri Numru: 3/2019 LM

Vincent u Alfrida Coreschi bin-numri tal-karti tal-identita 42354(M) u

394358(M) rispettivament
(“lI-appellati”)

vs.

Crystal Finance Investments Ltd (C 26761)
(“lI-appellanta”)

lI-Qorti,
Preliminari

1. Dan huwa appell maghmul mill-intimata socjeta Crystal Finance

{

Investments Ltd [minn issa 'l quddiem “is-soc¢jeta appellanta”] mid-decizjoni
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moghtija fil-15 ta’ Jannar, 2019, fl-ismijiet fug premessi numru tal-kaz
055/2017, [minn issa 'l quddiem “id-decizjoni appellata”], mill-Arbitru ghas-
Servizzi Finanzjarji [minn issa ’| quddiem “l-Arbitru”], |li permezz taghha
ddecieda dwar Il-ilment tar-rikorrenti Vincent u Alfrida Coreschi bin-numri tal-
karti tal-identita 42354(M) u 394358(M) rispettivament [minn issa 'l quddiem
“I-appellati”] billi ai termini tal-paragrafu (iv) tas-subinciz 26(3)(¢) tal-Kap. 555
tal-Ligijiet ta’ Malta, ordna lis-socjeta appellanta sabiex thallas lill-appellati s-
somma ta’ hmistax-il elf, hames mija u zewg Euro u sitta u sebghin ¢centezmu
(€15,502.76), bl-imghax legali mid-data tad-decizjoni appellata sad-data tal-

pagament effettiv u bl-ispejjez a karigu taghha.

Fatti

2. Fuq parir tas-soc¢jeta appellanta, I-appellati f'Marzu tas-sena 2012 kienu
investew l-ammont ta’ €20,000 f'zewg funds separati li kienu Dubai Holdings
Commercial Operations Ltd b’dhul ta’ 4%% u Cemex Finance Europe b’dhul
ukoll ta’ 4%%. Dan l-ammont kien jaghmel parti minn somma akbar li |-appellat
kien ircieva meta rtira gabel iz-zmien mill-impjieg tieghu mal-Air Malta aktar
kmieni f'dik is-sena. Meta t-tieni investiment gie msejjah gabel id-data tal-
maturita tieghu, l-appellati ghal darb’ohra permezz tas-soc¢jeta appellanta, fit-
28 ta’ Awwissu, 2013 investew fis-7.875% Notes: New World Resources p.l.c.
[minn issa ‘| quddiem “NWR”]. Fis-17 ta’ Lulju, 2013 l-appellati investew fis-
7.25% Rene Lezard Mode GmbH [minn issa ’l| quddiem “RLM”], wara li gurnata
gabel huma kienu bieghu |-ewwel investiment, kollox permezz tas-servizzi u |-

pariri moghtija mis-soc¢jeta appellanta. Imma wara ftit ta’ zmien, I-investimenti
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taghhom bdew juru sinjali ta’ dghufija u ghalhekk huma kienu avvicinaw lis-
socjeta appellanta, |li madankollu min-naha taghha assigurathom Ili ma
kellhomx ghalfejn jinkwetaw ruhhom. Izda I-investimenti baqghu sejrin lura

sew u qatt ma rkupraw.

Mertu

3. L-appellati ghalhekk istitwew proc¢eduri quddiem I-Arbitru permezz tal-
prezentata ta’ Iment fl-10 ta’April, 2017 fejn filwaqt li ddikjaraw li huma kienu
gew zgwidati mis-soc¢jeta appellanta minflok ma nghataw pariri tajbin dwar |-
investimenti taghhom, issottomettew li huma bhala rizultat kienu tilfu bosta
flus u ghalhekk kienu geghdin jitolbu rifuzjoni ta’ flushom fl-ammont ta’

€20,000, u I-hlas ukoll tal-imghax fis-somma ta’ €3,380.

4. Is-so¢jeta appellanta wiegbet ghall-ilment billi eccepiet is-segwenti: (a) I-
Arbitru ma kellu I-ebda gurisdizzjoni sabiex jisma’ u jiddeciedi |-vertenza ta’
bejn il-partijiet stante li skont I-Artikolu 17 tat-Terms of Business Agreements
huma kienu ssottomettew ruhhom ghall-gurisdizzjoni tal-Qrati ta’ Malta; (b)
in-nullita tal-ilment ai termini tal-paragrafu (¢) tas-subartikolu 789(1) tal-Kap.
12 tal-Ligijiet ta’ Malta; (¢) l-ilment kellu diversi inezattezzi u sensiela ta’
allegazzjonijiet li kienu bla bazi u inveritiera; (d) I-ilment kien infondat kemm
fil-fatt kif ukoll fid-dritt; (e) ma kienet tagbel xejn mal-allegazzjonijiet tal-
appellati stante li kienu gew infurmati dwar kull investiment u proposta u
kienu huma li ddecidew li jinvestu, anki b’imghax gholi, ghalkemm imwissija li

dan kien ifisser riskju ghola; (e) ghalkemm imwissija sabiex ma jinvestux aktar
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minn 10% tal-portafoll taghhom fl-investiment, I|-appellati insistew

jipproc¢edu, u ma kienx veritier li ma nghatawx ghazla; u (f) ma kienx hemm

rimedju kif mitlub mill-appellati peress illi I-ilment ma kienx gustifikat.

Id-Decizjoni Appellata

5.

L-Arbitru wasal ghad-decizjoni appellata wara li ghamel is-segwenti

konsiderazzjonijiet rilevanti ghal dan |-appell:

FIL-MERTU

L-Arbitru jrid jiddeciedi I-ilment b’referenza ghal dak li, fil-fehma tieghu, huwa
ekwu, gust u ragonevoli skont i¢-Cirkostanzi partikolari u merti sostantivi tal-kaz
(fn. 4 Kap. 555, Art 19(3)(b))

L-ilmentaturi jsostnu li ghamlu telf minn fuqg Zewg investimenti li kienu 7.875%
Notes: New World Resources p.l.c. u 7.25% Rene Lezard Mode GmbH, fejn gie
investit ir-rikavat mill-bejgh qabel id-data tal-maturita ta’ Zzewg bonds ohra li huma
kellhom mal-istess provditur.

Isostnu li, kuntrarjament ghaz-zewg bonds precedenti, dawn tal-ahhar i gew
mibjugha lilhom ma kinux garantiti. Minflok gew moghtija pariri tajbin dwar I-
investiment, huma gew Zgwidati u tilfu hafna flus minhabba dan in-nugqas mill-
istess provditur tas-servizz.

Ghaldagstant, ged jitolbu li jinghataw il-flus lura bl-imghax b’kollox, liema somma
tammonta ghal €20,000 flimkien ma’ €3,380 imghax.

Min-naha tieghu, il-provditur tas-servizz isostni li, kuntrarjament ghal dak li qalu I-
ilmentaturi, dawn tal-ahhar kienu dejjem infurmati b’kull investiment u proposta u
ddecidew li jinvestu flushom minghajr ebda perswazjoni, kif ukoll riedu imghax gholi
allavolja gie spjegat lilhom li dan ifisser riskju oghla. Il-provditur tas-servizz indika i
l-ilmentaturi kienu konxji sew ta’ kull ¢aqliq li sar fil-portafoll.

7’

Il-provditur tas-servizz jghid ukoll Ii meta I-ilmentaturi attendew laggha fil-21 ta
Marzu 2013, dak li gie diskuss u deciz minghand iz-zewg partijiet gie dokumentat u
ikkonfermat bil-firma taghhom, u tant hu hekk, li f'din I-istess nota hemm imnizzel li
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l-uffi¢jal tal-provditur irrakkomanda sabiex ma jitpoggewx iktar minn ghaxra fil-mija
tal-portafoll f'dak it-tip ta’ investiment b’riskju konsiderevoli, izda I-ilmentaturi
ghazlu li jipprocedu bit-transazzjoni.

Barra minn hekk, il-provditur tas-servizz isostni li d-dannu jew telf li garrbu I-
ilmentaturi, jekk sehh, huwa rizultat ta’ cirkostanzi, avvenimenti u interventi ta’ terzi
li fughom il-provditur tas-servizz ma kellu I-ebda kontroll u, ghalhekk, huwa rizultat
ta’ Market u Credit Risk, riskju inerenti ta’ kull investiment finanzjarju. Il-provditur
tas-servizz indika wkoll li ma tezZisti u lanqas ma nghatat, kif ma setghetx tinghata,
ebda garanzija awtomatika li I-investiment mibjugh lilhom jirrendi dak li kien
mistenni minnu kif ukoll jithallas lura I-kapital wara li dan jimmatura.

Jopponi t-talbiet tal-ilmentaturi peress li I-bonds inkluzi fil-portafoll kienu fil-hin
meta nghata I-parir, jghoddu jew suitable ghall-ilmentaturi u tul ir-relazzjoni bejn il-
partijiet li bdiet fis-sena 2012, fl-ebda mument ma kien hemm investiment mhux
skont kif tirrikjedi s-sengha u Il-arti u mhux konformita mal-istruzzjonijiet tal-
ilmentaturi stess.

Ukoll, li I-ilmentaturi investew fbonds tal-istess tip mis-sena 2012 u,
konvenjentement, mhumiex jikkunsidraw [-investimenti i saru mill-bidu tar-
relazzjoni bejn il-partijiet u, ghaldaqgstant, huwa wisq facli u kontra kull principju ta’
portfolio theory li investitur izomm ghalih il-qligh sostanzjali li ghamel tul iz-Zzmien
mill-portafoll ta’ investimenti u, mbaghad, jippretendi li I-provditur, minkejja r-risk
warnings li jkun ta lill-klijent bil-fomm u bil-miktub, jidhol jaghmel tajjeb ghal xi
investiment partikolari li jmur hazin minkejja li dan jigri minhabba cirkostanzi li graw
ferm wara li jkun inghata I-parir u li ma kinux previdibbli fil-mument li fih sar I-
investiment, u dan specjalment f’dan il-kaz fejn I-ilmentaturi marru kontra dak li gie
issuggerit mill-istess provditur.

Fuq kollox, il-provditur tas-servizz jinsisti li s-servizz li ghazlu I-ilmentaturi kien
wiehed ta’ parir u ghazla f’idejn I-ilmentaturi (advisory service) u mhux f’idejn id-
diskrezzjoni tal-provditur tas-servizz minghajr I-ebda konsultazzjoni mal-ilmentaturi
(discretionary service).

L-Esperjenza u I-Investimenti tal-limentaturi mal-Provditur tas-Servizz

Ir-relazzjoni mal-provditur tas-servizz bdiet fis-sena 2012 meta I-ilmentaturi
ddecidew li jinvestu parti mis-somma li I-ilmentatur kien ircieva mill-iskema ta’
irtirar kmieni mill-impjieg li hu kellu mal-Air Malta. Imtela Confidential Client Fact
Find for the Suitability Test (fn. 5 A fol. 199) datat 2 ta’ Marzu 2012, li jindika I-
ammont li I-ilmentaturi originarjament investew mal-provditur tas-servizz.
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II-Client Fact Find juri li I-ilmentaturi gew ikklassifikati bhala Retail Clients u s-servizz
moghti lilhom mill-provditur tas-servizz kien dak ta’ Investment Advice. L-ghan tal-
investiment offrut lilhom kien dak ta’ Zieda fid-dhul taghhom — “What is the purpose
of the investment — Maximise Income” (fn. 6 A fol. 202) filwaqt li ma ridux jinvestu
fit-tul. Barra minn hekk, [|-“investor’s attitude towards risk” (fn. 7 lbid.) giet

kategorizzata bhala Medium.

L-ewwel investimenti li I-ilmentaturi ghamlu mal-provditur tas-servizz kienu zewg
bonds, 4.75% Dubai 14 EMTN 2014 u 4.75% Cemex Fin 14 2014 li, hekk kif intqal
mir-rapprezentant tal-provditur tas-servizz, kellhom credit rating ta” B2 u B
rispettivament. L-ammont investit kien ta’” madwar €20,000.

L-Investimenti li dwarhom qed jitressaq dan I-llment

L-investimenti li dwarhom qed jitressaq dan I-ilment huma Zewg bonds — New World
Resources (NWR) u Rene Lezard, Zewg bonds diretti fuq il-kont tal-ilmentaturi.

7.875% Notes: New World Resources p.l.c.

Il-bond  in  kwistjoni  harget  fit-23  ta’ Jannar 2013. (fn. 8
https://www.reuters.com/article/idUSL4NOAL86M20130116) Iz-zewg agenziji ta’
kreditu, Standard & Poors (S&P), u Moody’s, hargu ratings separati ghal din il-bond.

Ftit qabel giet mahruga din il-bond, Standard & Poor’s Ratings qalet li kienet
assenjat rating ta’ B fir-rigward tal-bonds fl-ammont ta’ EUR275 million Senior
Unsecured Notes /i jimmaturaw fis-sena 2021 |i kienet ser tohrog il-NWR. Mill-
banda l-ohra, Moody’s assenjat rating provizorju (fn. 9
https://www.moodys.com/research/Moodys-assigns-PB3-rating-to-NWRs-
proposed-EUR275-million-notes--PR 263290) ta’ B3.

In-NWR gie mibjugh lill-ilmentaturi f Marzu 2013.

Ftit wara dan il-bejgh, ir-ratings ta’ NWR baqgghu dejjem nezlin. F’Mejju 2013, S&P
naqgset ir-rating long term ta’ NWR ghal ‘B’ minn ‘B+’, with a stable outlook.

Anke f’Mejju 2013, (fn. 10 https://wwwmoodys.comresearch/Moodys-downgrades-
New-World-Resources-rating __-to-B2-negative-outlook--PR _ 274126#) Moody’s
naqgset il-Corporate Family Rating (CFR) (fn. 11 CFR huwa rating iehor moghti minn

Moody’s li huwa “long-term rating that reflects the relative likelihood of a default
on a corporate family’s debt and debt-like obligations and the expected financial
loss suffered in the event of default.”) ghal B2 minn B1 u I-Probability of Default
Rating (PDR) (fn. 12 PDR huwa rating iehor moghti minn Moody’s li huwa “corporate
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family-level opinion of the relative likelihood that any entity within a corporate
family will default on one or more of its long-term debt obligation”.) ghal B2-PD
minn B1-PD.

Wara biss xahrejn, f’Lulju 2013, (fn. 13 https.//www.moodys.com/research/Moodys-
downgrades-New-World-Resources-rating-to-Caal-from B2-- PR 278291) Moody's
regghet waqqghet il-Corporate Family Rating (CFR) din id-darba ghal Caal minn B2,
apparti li I-PDR ukoll nizel ghal Caal-PD (fn. 14 F’din il-kategorija, is-CFR, “Corporate
families rated Caa-PD are judged to be speculative of poor standing, subject to very

high default risk, and may be in default on some but not all of their long-term debt
obligations.” minn B2-PD. Infatti, f'Lulju 2013, il-prezz (fn. 15 https.//www.boerse-
duesseldorf.de/anleihen/wkn/A1HE5S/chart) kien diga waqga’ b’50% u baqa’ niezel
ftit ftit matul il-kumplament tas-sena.

F’perijodu relattivament qasir minn meta NWR harget il-bond fJannar 2013, ir-
rating beda niezel ftit ftit. L-ahbarijiet xejn tajba dwar il-prospetti ta’ kummerc ta’
NWR kien fil-berah u rrifletta fil-prezz tal-bond li baga’ niezel u ha daqqa I isfel
aktar minn qatt qabel f'Jannar 2014.

F’Jannar 2014, (fn. 16 https://www.moodys.com/research/Moodys-downgrades-
New-World-Resources-rating-to-Caa3 from Caal--PR 291273) Moody’s baxxa r-
rating ta” NWR ghal Caa3 minn Caal. Dan gara wara I-ahbar minn NWR (fn. 17
http://www.morningstar.co.uk/uk/news/AN___1390414064795820000/new-world-
resources-launches-capital-review-as-coal-prices-fall/aspx) li kienet ser taghmel

ristrutturar tal-kapital wara li kienet ghadha ma waslitx f'arrangamenti biex jigi
mgedded I-arrangament ghal revolving credit facility ta” €100 miljun. F'dan I-istess
xahar, il-prezz tal-bond kien nizel ghal madwar 40% (sena qabel kien madwar 90%).

F’Gunju 2014, S&P irreveda ’l isfel il-long term corporate credit rating ta’ NWR ghal
CC, minn CCC — apparti li ta negative outlook ghall-kumpannija. Dan wara it-
thabbira f’Jannar 2014 tar-ristrutturar fil-kapital li kienet ser taghmel I-NWR. Ir-
rating fug in-Notes li kienu unsecured waqa’ ghal C, minn CC. L-exchange offer /i
habbret in-NWR kien meqjus minn Standard & Poor’s bhala wiehed distressed, aktar
milli opportunistic, ikkawzat minn likwidita dghajfa tal-NWR.

Ir-ratings minn nofs is-sena 2013, jigifieri ftit biss wara li I-investiment gie mibjugh
lill-ilmentaturi, lil hinn bagghu dejjem f’territorju negattiv.

In-New World Resources gie mibjugh lill-ilmentaturi fit-28 ta’ Marzu 2013, bl-
ammont investit kien ta’ €9,125, li kien gej mir-rikavat tal-bond precedenti Cemex.
Minkejja li fil-Client Review Form (fn. 18 A fol. 213) gie nnotat li kienu I-ilmentaturi li

talbu sabiex jifdu I-bond Cemex u jirrealizzaw il-profitt li huma ghamlu, fl-affidavit
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tieghu, ir-rapprezentant tal-provditur tas-servizz indika bic-car li I-bond Cemex gie
msejjah qabel id-data tal-maturita u hallas lura bi prezz ta’ 102.75%.

Minkejja ukoll li fl-istess Client Review Form, il-provditur tas-servizz indika li I-
ilmentaturi gew offruti bond portfolios u diversi bonds diretti, u kienu huma stess li
talbu sabiex jinvestu fi New World Resources, kien I-istess provditur li tenna, anke
permezz tal-affidavit tar-rapprezentant tieghu, li kienu huma stess li taw parir lill-
ilmentaturi sabiex jinvestu fin-NWR, dan meta qal:

“Il-parir ta’ Crystal ghal investiment fil-bond ta” NWR kien ibbazat fuq il-fatt illi
kienet produttur ewlieni fl-Ewropa Centrali tal-faham tat-tip hard coal u coke coal,
timpjega kwazi 16,000 persuna, bl-ishma taghha jkunu registrati f'Londra, Praga u
Varsavja. Kien ukoll influwenzat mill-fatt li fil-bidu ta’ 2013 NWR kienet fdiet qabel
Zmienu bla problemi ta’ xejn, bond iehor li kien jaghlag 2015.” (fn. 19 A fol. 195)

Ir-rapprezentant tal-provditur tas-servizz xehed ukoll li:

“Fil-mument meta inxtara dan il-bond ir-riskju apparenti ta’” NWR kien jagbel mal-
profil tar-riskju tal-klijenti.” (fn. 20 A fol. 195).

Barra minn hekk, kien il-provditur tas-servizz stess li kien ged jippromwovi dan il-
prodott u zgur li ma kinux I-ilmentaturi li skoprew dan il-prodott u talbu lill-provditur
jinvestilhom fih. Ghalhekk il-verzjoni li jipprova jaghti I-provditur tas-servizz, li donnu
huwa esegwixxa biss id-decizjoni, hija | boghod mill-verita ta’ dak li verament gara.

7.25% Rene Lezard Mode GmbH

ll-bond tar-Rene Lezard giet mahruga f’'Dicembru 2012 minn kumpannija Germaniza
RENE LEZARD Mode GmbH b’terminu sa Novembru 2017. L-iskop tal-hrug taghha
kien biex primarjament tiffinanzja djun li diga kellha u biex issahhah il-brand René
Lezard b’diversi modi. L-agenzija ta’ kreditu Creditreform kienet tat rating ta’ BB (fn.
21 http://www/anleihen-finder.de/wp-content/uploads/2012/12/Rating-Zertifikat
20120123.pdf (accessat 29 ta’ Ottubru 2018)) lill-kumpannija.

Minkejja li f'Mejju 2013, il-kumpannija harget rizultati preliminari mgabbla mas-
sena ta’ gabel u f'dak li ghandu x’jagsam mal-bejgh kien hemm Zieda zghira fuq is-
sena ta’ qabel, il-prezz tal-bond kien tbaxxa ftit imgabbel ma’ dak meta beda jigi
traded, haga /i I-management tal-kumpannija ma setax jaghti spjegazzjoni ghaliha.
(fn. 22 https://www.finanznachrictent.de/nachrichten-2013-05/26750373-rene-
lezard-mode-gmbh-rene-lezard-wie-erwartet-leichte-umsatzsteigerung-zum-
vorjahr-016.htm)
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Il-bond giet mibjugha lill-ilmentaturi f'Lulju 2013. Ftit wara dan il-bejgh,
precizament fAwwissu 2013, kien hemm downgrade fir-rating ghal BB- (fn. 23
http://www.anleihen-finder.de/wp-content/uploads/2012/12/R.-Lezard-Rating-

Summary-2013-08-28.pdf), liema rating gie anke ikkonfermat f'Settembru 2014. (fn.
24 https.//www.bondboard.de/forum/forum/corporate-bonds/692-7.25-rene-
lezard-2017-alpqgqr/page5) Izda, f'Novembru 2014, b’reazzjoni ghall-fatt li sa nofs

is-sena I-kumpannija kienet spiccat b’telf, Creditreform irrevediet ir-rating ‘I isfel
ghal B+. (fn. 25 “Rating of Rene’ Lezard drops to “B+””, #66 (25.11.2014),
https://www.bondboard.de/forum/forum/corporate-bonds/692-7-25-rene-lezard-

2017-alpqgqr-page5) F’Gunju 2015, l-agenzija ta’ kreditu poggiet ir-rating fil-

kategorija “watch: (fn. 26 https://www.finanznachricten.de.nachrictent-2015-

16/34101950-rene-lezard-mode-gmbh-unternehmensrating-auf-watch-gesetzt-

grumd-deutliche-planverfehlung-im-vergangenen-qeschaeftsjahr-496.htm)

u, eventwalment, baxxietu ghal CCC xahrejn wara, fAwwissu 2015, fejn anticipat li |
ezistenza tal-kumpannija tista’ tkun f’periklu jekk il-bond Ii kienet ser taghlaq fl-2017
ma tigix rifinanzjata. Minkejja li r-rizultati mhabbra f'Novembru tal-istess sena ma
kinux wisq inkoragganti, il-hlas tal-kupun thallas xorta wahda.

F’Mejju 2016, gew ippubblikati rizultati provizorji ghas-sena 2015/2016, fejn irrizulta
li meta mqgabbel mas-sena ta’ qabel, il-bejgh nizel u mpatta fin-negattiv il-profitti
(fn. 27 https.//www.dqgap.de/dgap/News/corporate/ren-lezard-
veroeffentlicht/vorlaeufige/zahlen-fuer-das-geschaeftsjahr/?news|D=943267)

Sussegwentement, f’Settembru 2016, il-kumpannija habbret sensiela ta’ mizuri li

kellhom I-ghan li ssahhah il-qaghda finanzjarja taghha imma bil-ghan i |-
bondholders jintlagtu bl-inqgas mod. (fn. 28
http://www.dgap.de/dgap/News/corporate/ren-lezard-mode-gmbh-plant-

neuordnung-ihrer-gesamten-finanzverbindlichkeiten/?newsID=963417)

Eventwalment, f'Novembru 2016, il-kumpannija issospendiet il-hlas ta’ kupun u I-
ilmentaturi gew notifikati dwar dan permezz ta’ cirkolari (fn. 29 A fol. 69) mill-
provditur tas-servizz datata 25 ta’ Novembru 2016.

Rene Lezard giet mibjugha lill-ilmentaturi fit-18 ta’ Lulju 2013, (fn. 30 Qed tigi
ikkunsidrata d-data tal-Confirmation of Purhcase (a fol. 52)) bl-ammont investit ikun
ir-rikavat minn bond ta’ Dubai Holdings li huma kellhom. A bazi tal-Client Review
Form, (fn.31 A fol. 214) ir-riskju ta’ din il-bond kien dak Medium/High.
Partikolarment ta’ min jinnota li dan I-istess dokument jinkludi klawsola partikolari li
ghaliha ser tkun ged issir referenza aktar ‘il quddiem, fejn fi ftit kliem, il-provditur
tas-servizz indika lill-ilmentaturi sabiex ma jinvestux aktar minn 10% tal-portafoll
taghhom f’din il-bond minhabba n-natura tar-riskju li ggib maghha.
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Irrizulta ukoll, dejjem skont I-istess Client Review Form, i I-ilmentaturi ddecidew li
xorta wahda jipprocedu bit-transazzjoni u, ghal dan il-ghan, gew mitluba jiffirmaw ’/
hekk imsejha standard warning.

Konsiderazzjonijiet Finali u Konkluzjonijiet

ll-punt krucjali mressaq f’dan I-ilment jittratta I-fatt li I-ilmentaturi jhossu li gew
zgwidati minflok moghtija pariri tajbin dwar I-investimenti li qed jilmentaw
dwarhom.

Jekk tinghata harsa lejn I-investiment fi New World Resources (NWR), huwa
evidenti, partikolarment mill-kupun ta’ din il-bond (7.875%), li ghandu element ta’
riskju oghla minn dak li I-ilmentaturi kienu esposti ghalih bl-investiment li kellhom
gabel fis-Cemex. Barra minn hekk, minkejja li bhas-Cemex il-credit rating kien non-
investment grade u highly speculative, fil-kaz ta’ NWR, ir-rating kien izjed dghajjef.

Meta sar is-switch mill-investiment fid-Dubai Holdings ghal Rene Lezard, dan tal-
ahhar kien ukoll aktar riskjuz, primarjament evidenti mill-kupun ta’ 7.25%.

Kif diga ntqal iktar kmieni, a bazi tal-Client Fact Find, (fn. 32 A fol. 199) I-investor’s
attitude towards risk tal-ilmentaturi kienet dik Medium. Izda, minkejja li ma giet
ipprezentata l-ebda evidenza li tirrifletti xi tibdil fil-frattemp, il-Client Review
Form, kemm fir-rigward tal-qalba minn Cemex ghal NWR, (fn. 33 A fol. 213) kif
ukoll fil-kaz ta’ Dubai Holdings ghal Rene Lezard, (fn. 34 A fol. 214) tindika li r-risk
profile tal-ilmentaturi huwa dak ta’ Medium/High u gie, eventwalment, offrut
prodott li, skont I-istess Client Review Form, kien ukoll ta’ riskju Medium/High.

Izda, fl-aggornament tal-Client Fact Find /i sar f’Lulju 2015, (fn. 35 A fol. 205) jigifieri
wara I-bejgh tal-investimenti li dwarhom qed jitressaqg dan I-ilment, rega’ gie
ikkonfermat  li  l-investor’s  attitude  towards risk  hija  Medium.

Ghaldagstant, wiehed jista’ facilment jasal ghall-konkluzjoni li fiz-Zzmien meta
NWR u Rene Lezard gew offruti lill-ilmentaturi, ir-risk profile taghhom gie stabbilit
a bazi tal-profil tal-prodott li kien disponibbli dak iz-zmien u, eventwalment, offrut
lill-investituri. Fi ftit kliem, gie stabbilit risk profile tal-ilmentaturi li kien eligibbli
ghall-product risk profile ta” NWR u Rene Lezard u mhux ghax verament inbidlu xi
¢irkostanzi tal-ilmentaturi u riedu jirriskjaw aktar.

Barra minn hekk, minkejja li I-Client Fact Find jindika bic-car li I-investiment kellu
jkun biss ghal sentejn, (li huwa indikazzjoni cara li I-ilmentaturi ma xtaqux
investiment fit-tul), kemm f'Rene Lezard u kemm fi NWR, ma dgiet ipprezentata I-
ebda evidenza li tirrifletti t-tibdil fl-objettiv tal-investiment tal-ilmentaturi f'dan ir-

rigward.
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Dan juri li I-provditur ried ibiegh dawn I-investimenti lill-ilmentaturi; u flok ra li I-
prodotti li kien ser ibiegh kienu verament jirriflettu r-risk profile tal-ilmentaturi,
dawwar kollox kif qabillu biex igib lill-ilmentaturi “suitable” ghall-prodotti minflok
bil-maglub.

F’dan ir-rigward, il-provditur tas-servizz ma agixxiex b’mod professjonali u lanqgas flI-
interess tal-ilmentaturi kif kellu obbligu li jaghmel.

Ukoll, meta I-provditur tas-servizz kien ged ibiegh bond diretta fejin m’hemmx
diversifikazzjoni ried jogghod kawt aktar kif ibiegh il-prodott u, addirittura, ma
jbieghux jekk ma kienx jagbel mar-risk profile tal-ilmentaturi.

Huwa car li I-provditur tas-servizz naqas mid-dmir tieghu li jagixxi fl-ahjar interess
tal-investitur, u dan hekk kif inhu obbligat li jaghmel skont Investment Services
Rules for Investment Services Providers: (SLC) (fn. 36 ISR -Part B1: Standard Licence
Conditions applicable to Investment Services Licence Holders which qualify as MiFID
firms. (SLC)) mahruga mill-MFSA (kif ukoll id-Direttiva MiFID), partikolarment, skont
regolament li jghid:

“When providing Investment Services to clients, a Licence Holder shall act honestly,
fairly and professionally in accordance with the best interests of its clients and shall
comply with the relevant provisions of the Act, the Regulations issued thereunder,
these Rules as well as with other relevant legal and regulatory requirements ...” (fn.
375LC2.01)

Taht l-istess Standard Licence Conditions, (fn. 38 SLC 2.16) meta provditur tas-
servizz ikun qed jaghti parir finanzjarju, huwa obbligat li jikseb taghrif necessarju
minghand klijenti prospettivi biex ikun jista’ jifhem fatti essenzjali dwar il-klijent u
jkollu bazi ragjonevoli biex jemmen — wara li jiehu konoxxenza tan-natura u t-tip ta’
servizz provdut — li t-transazzjoni specifika li qed tigi rrakkomandata, tissodisfa

dawn il-kriterji:
- litilhaq lI-oggettiv tal-investiment tal-klijent;

- li hija tali li I-klijent ikun finanzjarjament jiflah ghar-riskji relatati mal-
investiment konsistenti mal-oggettiv tal-investiment tieghu; u

- li hija tali li I-klijent ghandu t-taghrif u I-esperjenza necessarja biex jifhem ir-
riskji tat-transazzjoni.

Huwa car li l-objettiv tal-ilmentaturi kien li jzidu d-dhul taghhom, hekk kif johrog
kemm mill-kontenut tal-Client Fact Find, kif ukoll kif sahaq I-ilmentatur innifsu
meta qal li huma talbu investimenti bi dhul regolari peress li hu kien waqaf jahdem
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u, sabiex f’kaz li jinqalghu xi spejjez, iserrah mohhu li dawn huma koperti minn dan
id-dhul.

L-ilmentaturi riedu investimenti fejn il-kapital ikun garantit u kienu kontinwament
jistagsu lir-rapprezentant tal-provditur tas-servizz ghal din I-assigurazzjoni. Fil-fatt,
huma sahqu fuq il-fatt li dejjem agixxew fuq il-parir tar-rapprezentant, bhal meta
tahom il-parir sabiex is-somma li huma kellhom disponibbli ghall-investiment
tingasam fuq zewg investimenti.

Dwar I-gharfien u I-esperjenza, m’hemmx dubju li I-ilmentaturi ma kellhom Ila |-
gharfien u lanqas Il-esperjenza biex jifhmu t-transazzjonijiet u r-riskji marbuta
maghhom u b’hekk ikunu hielsa jiehdu decizjoni infurmata qabel jinvestu.

Jekk biss tinghata harsa lejn il-livell t’edukazzjoni li I-ilmentaturi kellhom: ir-ragel
kien driver loader u langas kien temm l-iskola primarja, filwaqt li I-mara kienet
ghamlet biss sal-Form 1 u tahdem bhala cleaner, wiehed ma jistax jikkonkludi li
dawn setghu jifhmu I-karti li gew moghtija biex jiffirmaw u wisq anqas jaghmlu I-
analizi mentali necessarja biex jifhmu riskji ta’ prodotti li gew indikati lilhom mill-
provditur tas-servizz. Ghalhekk ma setax ikollhom I-gharfien necessarju biex
jinvestu fihom.

Barra minn hekk, kif huwa wkoll evidenti mill-Client Fact Find u anke kif
ikkonfermaw huma stess, I-ilmentaturi kienu biss familjari ma’ MGS u huwa car li t-
transazzjonijiet precedenti li ghamlu mal-provditur tas-servizz saru fuq parir tar-
rapprezentant tal-provditur.

L-ilmentatur xehed:

“Bil-gurament nghid illi kieku s-Sur Ellul kien qalli naghmel hamest elef (€5,000),
hamest elef (€5,000), hamest elef (€5,000), u hamest elef (€5,000), jien kont
naghmel dak li jghidli hu.” (fn. 39 A fol. 183).

Zgur li I-MGS u l-uni¢i zewg investimenti li kellhom qabel mal-provditur tas-servizz
(liema investimenti saru fuq parir tal-provditur tas-servizz) ma tawhomx dik I-
esperjenza necessarja fl-investimenti biex jinvestu fi NWR u Rene Lazard

L-ammont li I-ilmentaturi kellhom investit fl-MGS kien biss ta’ €6,000, filwaqt i I-
ammont ta’ depoZiti bankarji li huma kellhom lanqgas kien xi wiehed sostanzjali.
Fug kollox, is-somma investita ma kinitx wahda Zghira u, ghaldagstant, il-
pozizzjoni finanzjarja taghhom ma kinitx tali li tiflah li I-ilmentaturi jigu mpoggija
f'dan ir-riskju, u kull telf li seta’ jsehh kien certament ser jinhass sew mill-
ilmentaturi.
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Hawn [-Arbitru jhoss li ghandu jaghmel referenza ghal dik li ssejhet mill-provditur
tas-servizz bhala standard warning li I-ilmentaturi gew mitluba jiffirmaw meta gie
mibjugh lilhom Rene Lezard.

II-Client Review Form (fn. 40 A fol. 214) fir-rigward ta’ Rene Lezard, tindika i r-
rapprezentant tal-provditur tas-servizz:

“Informed client/s that due to the risk nature of this bond this should not exceed
10% of his/her total portfolio, as per company’s guidelines. Client/s assured me
that this is not a problem, however client/s didn’t provide physical evidence of
his/her/their total holdings with other institutions. A standard warning was
signed.” (fn. 41 Ibid.)

Din l-istandard warning tindika, fost ohrajn, li:

“The Customer has requested the Company to provide the Service(s) in relating to
the instrument(s) indicated in the Transaction Order Form (attached hereto).
However, the Company ... considers, on the basis of the information received from
the Customer, that the product or service(s) is/are not appropriate to the
Customer and has warned the Customer in this respect.” (fn. 42 A fol. 216)

Dan gie anke ikkonfermat mir-rapprezentant tal-provditur tas-servizz meta qal:

“Abbazi ta’ informazzjoni li kelli tal-klijenti, dan it-tip ta’ investiment f’kumpannija
u bond relattivament zghar ma kienx jghodd ghalihom minkejja li kellu rating ta’
BB”. (fn. 43 A fol. 196)

Ex admissis, il-provditur tas-servizz kien konxju li dan it-tip ta’ investiment ma
kienx addattat ghall-ilmentaturi u xorta bieghulhom.

Barra minn hekk, fil-Client Review Form jinghad partikolarment “... due to the risk
nature of this bond, this should not exceed 10% of his/her total portfolio ...”, u din
il-warning ma giet inkluza fl-ebda dokument relatat ma’ investiment iehor, (lanqas
ma’ dak li gie mibjugh ftit xhur biss qabel). Kemm a bazi tal-credit rating u I-kupun,
kien hemm riskju oghla mill-investiment precedenti li I-iimentaturi kellhom, jigifieri
dawk li huma kienu ghamlu originarjament meta bdew ir-relazzjoni taghhom mal-
provditur tass-servizz.

Minkejja li I-provditur tas-servizz jghid li hu ta parir lill-iilmentaturi sabiex ma
jinvestux f'Rene Lezard, imma, kif allegat minnu stess, huma ghazlu li jipprocedu u
eventwalment intablu jiffirmaw Il-istandard warning referuta hawn fugq, il-provditur
tas-servizz xorta naqgas milli jonora [l-obbligi tieghu taht [-iStandard Licence
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Conditions li fir-Regola 2.16 hemm insistenza li kellu jsir assessment of suitability
serju.

Kif diga gie spjegat f’din id-decizjoni, I-ilmentaturi ma ssodisfawx il-htigijiet ta’ dan
is-suitability test u, ghalhekk, ma kellhomx jinghataw dawn il-prodotti.

L-inkluzjoni ta’ dik li ssejhet Standard Warning saret biss biex il-provditur tas-
servizz ibiegh xorta I-prodotti li kellu u jekk jinqala’ xi haga jkun jista’ jezonera
ruhhu.

Ghaldagstant, ghar-ragunijiet moghtija f'din id-decizjoni jidher car li kieku sar
suitability assessment adegwat mill-provditur tas-servizz, kien jirrizulta Ii I-
ilmentaturi ma kinux jissodisfaw it-tliet kriterji rekwiziti meta jinghata parir ta’
investiment fit-totalita taghhom u, ghalhekk, I-investimenti |i dwarhom gqed
jitressaq dan I-ilment ma kellhomx jigu offruti u mibjugha lilhom.

Ghalhekk, I-Arbitru jiddeciedi li I-ilment huwa wiehed ekwu, gust, u ragonevoli
sakemm kompatibbli ma’ din id-decizjoni u ser jaghti kumpens lill-ilmentaturi.

Kumpens

Fl-ilment taghhom, I-ilmentaturi talbu li jinghataw lura s-somma li originarjament
investew li kienet tammonta ghal €20,000, flimkien ma’ €3,380 f'imghax.

Izda, kemm mill-Gain/Loss Analysis (fn. 44 A fol. 198) ipprezentata mill-provditur
tas-servizz, kif ukoll mill-Confirmation of Purchase (fn. 45 A fol. 43 u fol. 52)
rispettiva, jirrizulta li -ammonti investiti fi New World Resources u f'Rene Lezard,
kienu jammontaw ghal €9,125.01 u €9,180 rispettivament.

Tul il-perijodu li damu investiti f'dawn il-bonds, l-ilmentaturi rcevew total ta’
€2,013.25 (fn. A fol. 54, fol. 61, u fol 77) f’kupuni fuq Rene Lezard u €764 (fn. A fol.
51 u fol. 63) fug New World Resources flimkien ma’ €25 (fn. 48 A fol. 68) i I-
ilmentaturi rcevew bhala premium payment offrut minn New World Resources
bhala incentiv lill-utenti kollha tal-bonds sabiex jaghtu I-kunsens taghhom ghall-
iskema ta’ ristrutturar.

Meta dawn l-ammonti jigu mnaqqgsa mill-ammont i I-ilmentaturi investew fil-
bonds li dwarhom qed jitressaq dan I-ilment, jirrizulta li I-kumpens dovut huwa ta’
€15,502.76. (fn. €18,305.01 (€9,125.01 + €9,180) — (€2,802.25 (€2,013.25 + €764 +
€25) =€15,502.76)”
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L-Appell

6. Is-so¢jeta appellanta pprezentat ir-rikors tal-appell taghha fil-31 ta’
Jannar, 2019, fejn talbet lil din il-Qorti sabiex thassar id-decizjoni appellata,
filwaqt li tilga’ l-appell taghha u tichad it-talbiet kollha tal-appellati. Tghid i
kuntrarjament ghal dak li ddecieda |-Arbitru: (a) hija kienet tat parir tajjeb fir-
rigward tax-xiri tal-NWR; u (b) kien il-klijent li webbes rasu u ddecieda li

jinvesti fl-RLM.

7. L-appellati wiegbu fit-12 ta’ Frar, 2019 fejn talbu sabiex |-appell tas-

socjeta appellanta jigi michud u tigi kkonfermata d-decizjoni appellata.

Konsiderazzjonijiet ta’ din il-Qorti

8. Is-socjeta appellanta tghid li thoss ruhha aggravata bid-decizjoni
appellata u tissottometti li konsiderazzjoni ewlenija hija li l-appellati kienu
talbuha parir dwar l-investiment ta’ flushom u ghalhekk it-transazzjoni kienet
imsejsa fugq il-mument tax-xiri tal-prodott. Tibda billi taghmel is-
sottomissjonijiet fir-rigward tal-NWR. Tispjega li dan kellu I-istess rating taz-
zewg bonds li l-appellati kienu xtraw fil-bidu, fejn il-risk profile taghhom kien
jindika medium. Imma wara li l-appellati kellhom gligh tajjeb minn dawk I-
ewwel bonds, huma kienu ddecidew li jergghu jinvestu f'bonds tal-istess tip ta’
riskju, imma |i jaghtu mghax aktar gholi u li jinxtraw madwar 90% tal-par.
B’hekk gie offrut lilhom I-NWR li kellu prospetti tajbin, b’dana li ftit xhur wara

nizel il-prezz taz-zejt minn $100 ghal ingas minn $40 il-barmil, u dan kellu
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effett fuqg I-investiment. Is-socjeta appellanta ssostni li dan ma kienx previst u
ma kienx ifisser li |-parir fi¢c-Cirkostanzi ma kienx wiehed f'loku u ragunat.
B’hekk hija hassitha aggravata meta I-Arbitru kkummenta li r-risk profile tal-
appellati kien inbidel sabiex huma jkunu eligibbli ghal dan il-prodott. Iddikjarat
li ma kienx gust li fejn sar telf fuq bond tal-istess rating, dan gie gudikat mhux
addattat u b’hekk it-telf kellu jingarr mill-provditur tas-servizz. Is-socjeta
appellanta tissottometti li kull klijent li jinvesti f'bonds mhux assikurati kien jaf
li jista’ jitlef il-kapital. Is-so¢jeta appellanta tilmenta li |-Arbitru accetta x-
xhieda tal-appellati minghajr provi ta’ xejn, anki jekk dawn gidbu b’mod
sfaccat, u dan filwaqt |li skarta provi dokumentati u ffirmati li ressget hi. Tghid
li I-Arbitru sahansitra akkuzaha li konvenjentement hija kienet bidlet ir-risk
profile tal-appellati. Ghal dak li jirrigwarda |-RLM, tghid |i d-default hawnhekk
sar aktar minn tliet snin wara li sehh l-investiment, b’dana li hawnhekk ukoll |-
appellati kienu xtaqu imghax gholi u prezz ta’ bond ta’ madwar 90% tal-par.
Ghalhekk l|-appellati kienu gew murija lista ta’ bonds |i kienu jagghu fil-
parametri |li tawhom u kienu l-appellati stess |i ghazlu I[-RLM. Is-soc¢jeta
appellanta tissottometti li dan kollu kien juri li dawn kienu jafu sew x’geghdin
jaghmlu. Hija min-naha taghha ma hassitiex komda bl-ghazla u talbet lill-
appellati sabiex jiffirmaw Standard Warning Form u tissottometti li filwaqt i

hija kienet tat parir tajjeb, il-klijenti kienu webbsu rashom.

9. Fir-risposta ghall-appell tas-so¢jeta appellanta, |-appellati jissottomettu
li x-xenarju li din pingiet kien wiehed ferm differenti mir-realta. Tirrileva gabel
xejn li s-socjeta appellanta hawnhekk kienet gieghda titlob apprezzament gdid

tal-provi, fejn il-gurisprudenza nostrana kienet b’mod kostanti turi li qorti ta’
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revizjoni ma tiddisturbax tali apprezzament jekk ma tirrizultax raguni gravi u
impellenti. Jghidu li dan ma kienx il-kaz odjern. Ghal dak li jirrigwarda |-mertu,
jispjegaw li I-bazi tat-talba tas-socjeta appellanta kienet li l-investiment
suggerit mis-socjeta appellanta bhala service provider, ma kienx wiehed sigur
skont ix-xewqga espressa mill-appellati u li kienet tirrizulta b’mod inekwivoku
mill-affidavits taghhom. L-appellati jilmentaw li s-socjeta appellanta kienet
negligenti u/jew naqgset mir-responsabbilta taghha u/jew obbligi fiducjarji
bhala service provider u induciethom fi zball. L-appellati min-naha taghhom
kienu infurmawha mill-bidu nett |li huma xtaqu investiment sempli¢i bi dhul
fiss, regolari u garantit u l-affidavits taghhom ma kinux gew kontradetti mir-
rapprezentant tal-appellanta Oliver Ellul, li kien xehed viva voce quddiem I-
Arbitru. L-appellati kienu wrew ix-xewqa li jinvestu f'investiment garantit,
imma minkejja li I-advisors tas-socjeta appellanta kien jafu sew bis-sitwazzjoni
personali taghhom u anki bl-esperjenza limitata taghhom, dawn ipproponew
investimenti li ma kinux tajbin ghalihom. L-appellati jispjegaw kif l-investimenti
nbiddlu minn dawk originali ghal dawk mertu tal-proceduri odjerni u jsostnu li
dan ma kienx sar volontarjament min-naha taghhom. Imbaghad ftit wara diga
kien hemm sinjali li I-NWR kellha problemi finanzjarji, tant hu hekk li kien sar
downgrade tar-rating taghha minn Moody’s, u fis-snin sussegwenti r-reviews
ta’” Moody’s kienu bagghu negattivi. L-appellati jaghmlu riferiment ghall-
Offering Memorandum sabiex jissostanzjaw |-argument taghhom li I-bond ma
kienx wiehed sigur u garantit. L-istess dokument kien itenni li I-bond kien intiz
ghal qualified institutional buyers fl-Amerika u ghal investment professionals fl-
Ewropa u ghalhekk huma ma setghux jithmu kif dan kien gie suggerit lilhom. L-

appellati jghidu |i l-istess seta’ jinghad fir-rigward tal-RLM bond fejn il-
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kumpannija kienet ilha sa mis-sena 2009 tiffac¢ja problemi u giet ukoll
downgraded diversi drabi fix-xahar wara li huma kienu ghamlu l-investiment
taghhom. Jghidu li mbaghad sena wara gie sospiz il-hlas tal-kupuni. Certament
li dan kollu kien accessibbli ghall-advisors tas-socjeta appellanta u ma jistax
jinghad |i dawn tawhom parir adegwat u li ezer¢itaw id-diligenza u r-
responsabbilta mistennija mir-regolamenti u d-direttivi li jirregolaw is-settur
finanzjarju. L-appellati jirrilevaw li r-risk profile taghhom kien tregga’ lura ghal
medium wara I-bidla fl-investimenti taghhom. Bil-livell ta’ edukazzjoni primarja
u bix-xoghol ta’ driver loader u cleaner rispettivament, ma setax ikun li huma
setghu jithmu r-riskji tal-imsemmija prodotti. L-appellati hawnhekk jaghmlu
riferiment ghal dak li tipprovdi I-MiFID (the Markets in Financial Instruments
Directive) (2004/39/KE), u jissottomettu li s-socjeta appellanta kellha d-dmir li
tassigura li l-investimenti inkwistjoni kienu tajbin ghalihom u I|-fatt wahdu li
kien hemm telf ghal ragunijiet li hija ma kellha I-ebda kontroll fughom, ma
kinitx raguni sabiex hija tfarfar ir-responsabbilta. Imma |-parir taghha bl-ebda
mod ma jista’ jinghad li kien wiehed ghaqli, anzi kien wiehed negligenti u ferm
azzardat. L-appellati jissottomettu li sahansitra kien hemm klijenti ohra tas-
socjeta appellanta li garrbu telf. L-appellati jaghlqu s-sottomissjonijiet
taghhom wara li jiccitaw l-awtur Georgosouli u anki lill-grati taghna dwar I-

obbligi tas-socjeta appellanta lejn il-klijenti taghha.

10. L-evalwazzjoni tal-Arbitru fir-rigward ta’ dak li proprju gara fil-mument
tal-bejgh tal-investimenti, tibda ftit gabel meta l-appellati kienu fuq parir tas-

socjeta appellanta investew f'zewg bonds ohra li kienu 4.75% Dubai 14 EMTN
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2014 u 4.75% Cemex Fin 14 2014. L-Abitru osserva li fil-Client Fact Find* li saret
mis-socjeta appellanta hekk kif kienet giet avvicinata ghal parir dwar I-
investiment li xtaqu jaghmlu l-appellati, li huma kienu gew klassifikati bhala
retail clients u li s-servizz moghti mis-soc¢jeta appellanta kien dak ta’
investment advice. L-Arbitru osserva wkoll li I-ghan tal-investiment hemm
indikat kien li l-appellati jaraw zieda fid-dhul taghhom, b’dana |li huma ma
xtaqux jinvestu fit-tul u r-riskju li kienu lesti ghalih kien indikat bhala
“medium”. B’hekk l-ewwel investiment |i sar mas-soc¢jeta appellanta kien tal-
imsemmija zewg bonds li kellhom credit rating ta’ B2 u B rispettivament, u I-
ammont investit kien ta’ madwar €20,000. Minn hawn I|-Arbitru ghadda sabiex
investiga kif inxtraw il-bonds inkwistjoni u x’gara sussegwentement. L-Arbitru
osserva li r-rating ghall-NWR |i nghata minn Standard & Poors u Moody’s ftit
gabel ma nhareg fit-23 ta’ Jannar, 2013, kien ta’ B, b’rating provizorju ta’ B3.
Qal li fMarzu 2013, l-appellati xtraw il-bonds f'dan il-fond, imma ftit wara r-
ratings baqghu dejjem nezlin u f'Lulju 2013 il-prezz kien diga waqa’ b’50% u
baga’ niezel ftit ftit matul il-kumplament tas-sena. L-Arbitru osserva li (a)
minkejja li fil-Client Review Form? kien hemm nota li tghid li kienu l-appellati li
talbu sabiex jifdu s-Cemex bond, fl-affidavit tar-rapprezentant tas-socjeta
appellanta Oliver Ellul?, dan jindika li dan il-bond kien msejjah gabel id-data
tal-maturita u thallas lura bil-prezz ta’ 102.75%; u (b) minkejja li fl-istess
dokument kien hemm ukoll indikat li l-appellati kienu gew offruti bond
portfolios u diversi bonds diretti, imma dawn talbu sabiex jinvestu fil-NWR, is-

socjeta appellanta permezz tal-affidavit tal-imsemmi rapprezentant taghha,

1A fol. 199.
2 A fol. 213.
3 A fol. 195 et seq. tal-atti quddiem I-Arbitru.
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galet li kienu huma stess li taw parir sabiex l-appellati jinvestu fl-NWR; (¢) I-
istess rapprezentant xehed li “fil-mument meta inxtara dan il-bond ir-riskju
apparenti ta” NWR kien jagbel mal-profil tar-riskju tal-klijenti”; (d) is-socjeta
appellanta kienet qieghda tippromwovi I-prodott u zgur ma kinux skoprewh |-
appellati. Ghalhekk I-Arbitru wasal ghall-konkluzjoni |i I-verzjoni tas-socjeta
appellanta kienet ‘| boghod mill-verita ta’ dak li kien sehh. Ghal dak i
jirrigwarda I-RLM, I-Arbitru osserva li I-prezz ta’ dan |-investment kien tbaxxa xi
ftit f’Mejju 2013, wara li I-bond inhareg f'Dicembru 2012, u dan ma setax jigi
spjegat mill-management tal-kumpannija. L-Arbitru gal li wara li l-appellati
investew fI-RLM f’Lulju 2013, kien hemm downgrade fir-rating ftit wara u dan
baga’ sejjer lura sakemm eventwalment f'Novembru 2016 il-kumpannija
ssospendiet il-hlas ta’ kupun u fil-25 ta” Novembru, 2016 is-soc¢jeta appellanta
avzat lill-appellati dwar dan. Filwaqt li osserva li mill-Client Review Form* kien
jirrizulta li r-riskju ta’ din il-bond kien “Medium/High”, kien hemm ukoll nota li
s-socCjeta appellanta kienet avzat lill-appellati sabiex ma jinvestux aktar minn
10% tal-portafoll taghhom hawnhekk minhabba r-riskju li dan kien igib. L-
Arbitru rrileva li skont |-istess dokument, I|-appellati kienu gew mitluba li
jiffirmaw standard warning peress li kienu ddecidew li xorta wahda jipprocedu
bl-investiment. L-Arbitru rrileva li mill-kupun ta’ 7.875% u 7.25%
rispettivament ghall-NWR u ghall-RLM, kien evidenti r-riskju oghla tal-
investment li lI-appellati fit-tieni darba gew esposti ghalih. Kompla jghid li ma
kien hemm |-ebda evidenza sabiex tispjega t-tibdil li kien jitlob li r-risk profile
tal-appellati hawnhekk kien inbidel ghal Medium/High u li |-prodott offrut
lilhom ukoll kien ta’ riskju Medium/High. L-Arbitru osserva li mbaghad fil-Client

4 A fol. 214.
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Fact-Find li sar f'Lulju, 2015, l-investor’s attidue towards risk rega’ tnizzel bhala
Medium. Osservazzjoni ohra li ghamel |-Arbitru kienet li skont il-Client Fact-
Find, 1-appellati kienu ged ifittxu investiment ta’ sentejn, imma ma tressqet |-
ebda evidenza sabiex jintwera ghaliex fil-kaz tal-NWR u tal-RLM kien tbiddel |-
objettiv tal-investiment. L-Arbitru ghalhekk wasal ghall-konkluzjoni li s-soc¢jeta
appellanta kienet dawret kollox sabiex b’hekk |-appellati jkun “suitable” ghall-
prodott, u nagset milli tagixxi b’mod professjonali u fl-interess tal-appellati bi
ksur tal-Investment Services Rules for Investment Services Providers mahruga
mill-MFSA, filwaqt li jaghmel riferiment ghar-regolament specifiku. L-Arbitru
ghamel ukoll riferiment ghall-kriterji li jelenka r-regolament SLC 2.16, u qal li
jirrizulta li I-appellati (a) kienu xtaqu dhul regolari wara li I-appellat kien waqgaf
jahdem; (b) riedu investimenti fejn il-kapital ikun garantit; u (¢) ma kellhom |-
ebda gharfien u langas esperjenza sabiex jifhmu t-transazzjonijiet u r-riskji
taghhom. L-Arbitru minn hawn ghadda sabiex jevalwa r-rizultanzi fid-dawl tal-
kriterji stabbiliti mill-iStandard Licence Conditions, u sab li kieku sar suitability
assessment sew tal-appellati, kien jirrizulta li huma ma jissodisfawx dawn il-
kriterji u l-investimenti inkwistjoni ma kellhomx jigu offruti u mibjughin lilhom.
L-Arbitru rrileva wkoll li mill-Client Fact-Find u anki minn dak li kkonfermaw I-
appellati stess, huma kienu biss familjarji mal-MGS u kien ¢ar |i t-
transazzjonijiet precedenti kienu saru fuq il-parir tar-rapprezentant tas-socjeta
appellanta. Dawn certament ma setghux tawhom I-esperjenza necessarja
sabiex jinvestu fl-NWR u flI-RLM, u wara kollox s-somma investita ma kinitx
wahda zghira u ghalhekk il-pozizzjoni finanzjarja taghhom ma kinitx tiflah ir-
riskju li tpoggew fih. Dwar l-istandard warning li s-so¢jeta appellanta talbet lill-

appellati sabiex jiffirmaw, I-Arbitru qal li s-so¢jeta appellanta kienet konxja li |-
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investiment ma kienx addattat ghall-appellati, imma xorta wahda bighitulhom
u t-twissija saret biss sabiex hija tkun tista’ tezonera ruhha. L-Arbitru osserva li
t-twissija sabiex ma jigix investit aktar minn 10% tal-portafoll taghhom, ma
kinitx tnizzlet fl-ebda dokument relatat ma’ investiment iehor, anki dawk li
gew mibjugha ftit xhur gabel fejn I-Arbitru kien tal-fehma li I-appellati kienu
inkorrew riskju akbar. Qal li minkejja li nghatat din it-twissija, is-soc¢jeta
appellanta ma kinitx qdiet dmirha sewwa taht I-iStandard Licence Conditions
fejn ir-regola 2.16 kienet titlob li jsir assessment of suitability serju tal-klijent u
galadarba l-appellati ma kinux issodisfaw dan it-test, huma ma kellhomx

jinbighu lilhom il-prodotti inkwistjoni.

11. llI-Qorti tikkondividi I|-fehma tal-Arbitru u taghmel taghha I-
osservazzjonijiet tieghu, b’dana li tixtieq zzid u taghmel accenn fuq dan li gej in
sostenn tal-fehma i I-verzjoni tas-socCjeta appellanta ta’ dak li sehh,

tikkontrasta sew mal-provi li jirrizultaw quddiemha.

12. Imma qabelxejn filwaqt li taghraf li qorti ta’ appell bhala qorti ta’
revizjoni m’ghandhiex tiddisturba leggerment |-apprezzament tal-provi
maghmul mill-ewwel qorti jew tribunal, jekk tkun konvinta li ma hemm |-ebda
raguni gravi u impellenti li titlob I-indhil taghha. Biex tasal ghal dan il-
konvinciment, jrid isir ezami tad-decizjoni appellata fid-dawl tal-fatti li
jirrizultaw lilha, u ghalhekk ser tghaddi sabiex taghmel I-evalwazzjoni

necessarja.
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13. Kif sewwa ghamel I-Arbitru, il-Qorti tmur lura ghall-Client Fact-Find®
iffirmata mill-financial advisor tas-so¢jeta appellata fit-2 ta’ Marzu, 2012,
jigifieri gabel ma I-appellati investew fl-ewwel zewg bonds, u tosserva li hemm
indikata cifra li tingara €46,000 |li skont Oliver Ellul, konsulent finanzjarju mas-
socjeta appellanta, kienet is-somma disponibbli tal-appellati ghall-investiment
li xtaqu jaghmlu.b Imma kliemu jikkontrasta sew ma’ dak li gal l-appellat fl-
affidavit’ tieghu fejn sostna li “nerga’ nghid ukoll li jiena mort ghand il-Crystal
b’ghoxrin elf Euro biss (€20,000)”. Hemm ukoll indikat li [-appellati kellhom
depoziti bankarji, izda mhux ¢ar jekk dawn kinux f'zewg ammonti separati ta’
€25,000 u €50,000 jew f'’xi ammont bejn dawn it-tnejn. Certament hemm
diskrepanza kbira bejn iz-zewg cifri, imma jekk verament l-appellati nghataw
parir sabiex ma jinvestux aktar minn 10% mill-portafoll taghhom mal-RLM fil-
21 ta’ Marzu, 2013, jista’ jitgies aktar kredibbli dak li allegatament qal I-
appellat skont is-socjeta appellanta fl-istess dokument, li din ma kinitx

problema.®

14. Madankollu |-Qorti hija tal-fehma, kif ukoll kien I-Arbitru, li fic-
cirkostanzi kemm finanzjarji tal-appellati, u anki dawk personali taghhom fejn
l-appellat kien irtira u xtaqu li jziedu mad-dhul ghall-ispejjez zejda |i jistghu
jinqalghu minn Zmien ghal zmien®, is-so¢jeta appellanta ma kellhiex

thajjarhom jinvestu fejn il-kapital ma kienx wiehed garantit u fl-eventwalita i

5 A fol. 201.
6 A fol. 195.
7 A fol. 183.
8 Ara Client Review Form a fol. 214.
9 Ara affidavit tal-appellat a fol. 183 fejn jghid “..jiena kont tlabtu investiment bi dhul regolari u dana sabiex jiena nkun nista’
nserrah mohhi li jekk jingalghu xi spejjez, dawn I-ispejjez ikunu koperti mid-dhul tal-investimenti u dana peress li jiena kont
wagqgaft nahdem. Nghid ukoll illi dak iz-zmien kont ghamilt perijodu fejn is-sahha tieghi kienet marret lura u ghalhekk iktar
ridt li jkolli mohhi mistrieh”.
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jmur hazin l-investiment, huma kienu ser ibatu telf sostanzjali tal-assi kapitali
taghhom. Tagbel ukoll mal-osservazzjoni ferm f’lokha li jaghmel I-Arbitru, li
jirrizulta sahansitra mid-dokumenti mhejjija mis-soc¢jeta appellanta li kellhom
iwasslu sabiex jigi determinat min-naha taghha jekk il-prodott offrut lill-
appellati kienx wiehed addattat ghalihom, li |-ezercizzju aktar kien wiehed intiz

sabiex jistabbilixxi li I-appellati kienu addattati ghall-prodott inkwistjoni.

15. ll-Qorti tosserva wkoll li fl-istess Client Fact-Find fug imsemmi, hemm
indikat li I-appellati kienu familjari ma’ investimenti ohra u aktar ’l isfel hemm
indikat li huma kellhom €6,000 investit fil-MGS. Fil-Client Fact-Find li giet
iffirmata fis-27 ta’ Lulju, 2015, jirrizultaw l-istess detalji, b’dana li din id-darba
nsibu informazzjoni dwar |-edukazzjoni u I-impjieg tal-appellat. Jirrizulta minn
hawn li l-appellati lahqu edukazzjoni primarja biss u x-xoghol tal-appellat kien
dak ta’ sewwieq mal-Air Malta sakemm irtira b’paga ta’ ¢irka €10,000 fis-sena.
Fl-affidavit tieghu l-appellat jiddikjara |i sahansitra langas kien spi¢ca l-iskola

primarja.l®

16. Mill-istess Client Review Form'! tal-21 ta’ Marzu, 2013, din il-Qorti
minbarra l-inezatezza li fih dan id-dokument, kif sewwa josserva |-Arbitru, fejn
hemm imnizzel li “during the meeting client/s requested to redeem his/their
Cemex Bond in order to crystalise profits”, tosserva li jinghad “client’s were
offered the bond portfolios available and various direct bond options”, imma

ma hemm l-ebda indikazzjoni ta’ dak li gie offrut lill-appellati. Is-socjeta

10 A fol. 183.
11 A fol. 213.
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appellanta f'"dawn il-proceduri nagset ukoll li tindika x’kienu |-ghazliet |-ohra li

gew ipprezentati lill-appellati.

17.  1l-Qorti tghid li s-socjeta appellanta kellha |-obbligu li toffri investimenti
aktar addattati kemm ghall-esperjenza tal-appellati, kif ukoll ghall-ezigenzi u
ghac-cirkostanzi finanzjarji taghhom, sabiex b’hekk tkun ottemporat ruhha
mal-kriterji stabbiliti mir-regolament 2.16 tal-iSLC. Huwa evidenti wkoll li wara
kollox kienet is-socjeta appellanta li talbet sabiex tiltaga’ mal-appellati u fid-
dawl ta’ dan kollu sewwa kkonsidra I-Arbitru li dak li ssostni s-socjeta
appellanta ma jirriflettix dak li verament sehh, jigifieri hija nagset milli taghmel
car ir-riskju li kien involut fl-investimenti I-godda, fosthom li |-kapital ma kienx

wiehed garantit.*?

Decide

Ghar-ragunijiet premessi |-Qorti tiddeciedi dwar I-appell tas-socjeta
appellanta billi tichdu, filwaqt li tikkonferma d-decizjoni appellata fl-intier

taghha.
L-ispejjez marbuta mal-proceduri arbitrali ghandhom jibgghu kif decizi, u
dawk ta’ din l-istanza ghandhom jithallsu mis-socjeta appellanta.

Moqrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur

12 Ara affidavit a fol. 184.
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