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Seduta ta’ nhar il-Hamis, 25 ta’ Frar, 2021.
Numru 13

Appell numru 281/2020/1

Prohealth Limited (C-18246)
V.

Central Procurement and Supplies Unit

tal-Ministeru tas-Sahha; id-Direttur tal-

Kuntratti; u Medina Healthcare Limited
(C-44038)

1. Dan huwa appell ta’ Prohealth Limited [Prohealth] minn decizjoni tas-

27 ta’ Awissu 2020 tal-Bord ta’ Revizjoni dwar Kuntratti Pubblici [il-

Bord ta’ Revizjoni], imwaqgaf taht ir-Regolamenti dwar [-Akkwist

Pubbiku [L.S. 601.03], li cahad oggezzjoni taghha kontra decizjoni tas-

Central Procurement and Supplies Unit [l-awtorita kontraenti] li biha

twarrbet offerta taghha wara sejha pubblika ghal offerti ghal kuntratt

ghal “supply of cleaning sanitizing wipes” u I-kuntratt inghata il

Medina Healthcare Limited [Medina].
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2. ll-fatti relevanti sehhew hekk: kienet saret sejha mill-awtorita
kontraenti ghal offerti ghall-provvisita ta’ wipes. Fost il-kondizzjonijiet

tas-sejha hemm dik taht technical specifications li tghid hekk:

»Cleaning and sanitising wipes, containing both appropriate dis-
infectants (not based on alcohol) as well as surfactants to be effective
for both cleaning as well as disinfection of surfaces and equipment
used within the health care settings.

»1. ... ...

»2. Wipes must be able to be applied using unprotected hands
(without gloves).

»3. Demonstrates effectiveness against a wide range of micro-
organisms that includes bacteria (including MRSA and
Mycobacteria) as well as viruses (including Influenza, hepatitis
B, hepatitis ¢ and norovirus). Specifically, the product should
provide at least a 99.99% reduction within a 30 second contact
time, when tested using EN13727, for the following organisms:

»All claims must be supported by reports of analyses, using EN
methods, undertaken in independent ISO accredited laboratories.«

3. Ghal dawn l-ispecifikazzjonijiet tapplika note 3 li tghid “no rectifications
shall be allowed. Only clarifications on the submitted information may
be requested”. lzda dwar id-dokumenti li jaghmlu prova tal-ispeci-

fikazzjonijiet tal-prodott tapplika note 2 li tghid hekk:

»2. A) Tenderers will be requested to either clarify/rectify any
incorrect and/or incomplete documentation, and/or submit any missing
documents within five (5) working days from notification.

» B) Tenderers will be requested to rectify/submit only missing
documents within five (5) working days from notification. No changes
to the information provided in the Literature submitted will be allowed.
Literature submitted shall be rectifiable only in respect of any missing
information. ... ... ...7

4. L-offerti kellhom isiru sal-10 ta’ Jannar 2019.

5. Fit-3 ta’ Jannar 2019 l-awtorita kontraenti baghtet nota lill-oblaturi bi
twegibiet ghal mistogsijiet li kienu ghamlu whud minnhom. Wahda

mill-mistogsijiet kienet dwar il-kondizzjoni li I-prodott kellu jkun effikaci
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“‘within a 30 second contact time”, u l-oblatur stagsa “if these 30

seconds refer to dirty conditions”. It-twegiba kienet illi:

»Since the wipes are intended for use in clinical settings where soiling
would be anticipated, compliance with the 30 second contact time ...
...... would obviously need to be demonstrated in dirty conditions.«

Saru offerti minn Prohealth u minn Medina. Fil-5 ta’ April 2019, wara li
ghalaq iz-zmien ghall-offerti, |-awtorita kontraenti stiednet lill-oblaturi
jissottomettu Certifikati godda li juri li I-prodott taghhom seta’ jintuza
minghajr ingwanti u li t-test ghall-effett batteri¢ida tal-prodott ikun sar
“‘under dirty conditions”. Medina fiz-zmien moghti ghalhekk ipprezentat

certifikati biex juru dan.

Intlaqghet l-offerta ta’ Prohealth u I-kuntratt kellu jinghata lilha, izda
saret oggezzjoni minn Medina u I-Bord ta’ Revizjoni, b’decizjoni tal-25
ta’ Ottubru 2019, hassar I-ghoti tal-kuntratt lil Prohealth u ordna Ii I-
offerti jitgiesu mill-gdid. Ma sar ebda appell minn din id-decizjoni tal-

Bord ta’ Revizjoni.

Imbaghad b’ittra tat-12 ta’ Gunju 2020 Prohealth giet mgharrfa illi,
wara li l-offerti tgiesu mill-gdid, instab li I-offerta taghha ma Kkinitx I-

orhos wahda u illi I-kuntratt kellu jinghata lil Medina.

Fit-22 ta’ Gunju 2020 Prohealth ressqet oggezzjoni ghal din id-
decizjoni quddiem il-Bord ta’ Revizjoni, billi dehrilha illi I-offerta ta’
Medina ma Kinitx tilhaq numru ta’ specifikazzjoniiet teknici tas-sejha
ghal offerti, izda I-bord, bid-decizjoni tas-27 t'Awissu 2020 li minnha
sar dan l-appell, ¢ahad l-oggezzjoni u ikkonferma d-decizjoni li I-

kuntratt jinghata lil Medina.
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10. ll-konsiderazzjonijiet li wasslu lill-bord ghal din id-decizjoni gew

imfissra hekk:

»This board, having noted this objection filed by Prohealth Ltd
(hereinafter referred to as the Appellants) on 22" June 2020, refers to
the claims made by the same Appellants with regard to the tender of
reference CT 2300/2018 listed as case N° 1467 in the records of the
Public Contracts Review Board awarded by Central Procurement and
Supplies Unit (hereinafter referred to as the Contracting

Authority) ... ... ... Whereby the Appellants contend that:

»a. the preferred bidder's offer was not compliant in the first
evaluation process, as the laboratory certificate stated that tests
were carried out on the product under clean conditions, whilst the
tender stipulated that such testing certification should be carried
out under dirty conditions;

»b. through a rectification which was not permissible as per Note 3 of
the technical specifications the Evaluation Committee allowed the
issue of another certificate for the preferred bidder’s product.

»This board also noted the Contracting Authority’s “letter of reply”
dated 1%t July 2020 and its verbal submissions during the virtual
hearing held on 315 July 2020, in that:

»a. the Authority contends that, during the second evaluation
process, the new evaluation committee ignored the rectifications
which were effected during the first adjudication process. In this
regard, the Authority insists that all the bidders were given the
opportunity to rectify so that a level playing field was maintained
and the second evaluation process was carried out on all the
offers as duly rectified.

»This same Board also noted the testimony of the witnesses ... ... ...

»This Board, after having examined the relevant documentation to this
appeal and heard submissions made by all the interested parties,
including the testimony of the witnesses duly summoned, during the
virtual hearings held on 3 July 2020 and 5" August 2020, opines that,
the issues that merit due consideration relate to:

»a) rectifications effected;
»b) compliance with the non-usage of gloves;
»C) tests carried out on wipes.

»1. Rectifications

»1.1 In this regard, Appellants are claiming that the evaluation
committee requested fresh certification to establish whether it
was necessary to use gloves with the preferred bidder’s wipes
and to carry out tests on the wipes under dirty conditions in
regard to the preferred bidder's offer. Such a request
constituted a rectification which, as per note 3, was not
possible.

»1.2  This board would point out that indeed such a request was
made on the 5" April 2019 and the necessary appropriate
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certification was subsequently submitted by the tenderer within
the prescribed period.

It would be pertinent and opportune to point out, at this
particular stage of consideration, that, apart from the fact that
such a rectification was requested on the 5" April 2019, other
rectification requests were sent to all the other competing
bidders in this tender so that each of the bidders had the same
opportunity to rectify their offer and, by doing so, a level
playing field was maintained.

This board would also refer to this board’s decision dated 25"
October 2019 on the same tender wherein a newly composed
evaluation committee was to be appointed to revaluate all the
offers. It must also be pointed out that the new evaluation
committee was presented with documentation after rectific-
ations on all the offers were effected and the new committee
started the whole adjudication process afresh. It is on such
documentation that the new evaluation committee conducted
their evaluation process and this board notes that the new
evaluation committee did not effect any rectification to the
offers.

Compliance of non-use of gloves
Article 1.1 (2) of the technical specifications states that:

»“wipes must be able to be applied using unprotected
hands (without gloves)”

»The above article stipulates that, the wipes must be able to
be applied without the necessity for the user to wear gloves.

This Board would point out that, the tender document
stipulates that

»“All claims must be supported by reports of analyses,
using EN methods undertaken in ISO accredited
laboratories”

»In this regard, the preferred bidder submitted the following
report which confirmed that their product was not harmful to
the skin and thus the preferred bidder’s wipes can be applied
without the necessity to wear gloves viz.:

»“23' August 2017
»“To Whom it May Concern:

»“Re: Medipal 3 in 1 Disinfectant Wipes - Test Report on
Skin Irritation

»“A test is conducted to determine the human skin
irritation potential of Medipal 3 in 1 Disinfectant Wipes by
PCR Corp (Report N° PALPATIM, dated 9" May 2017).

»“Based on the test results, we are pleased to confirm
that Medipal 3 in 1 Disinfectant Wipes is proven to be safe
for use and dermatologically tested.

»“Thank you for your attention.
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»3.
»3.1

»3.2

»“Yours faithfully,

»“Dr Gracy Saito-Lebeau
»“Technical & Product Development Manager”

»In this respect, the evaluation committee had to abide by the
principle of self-limitation and, in doing so, the preferred
bidder’s product was confirmed by the appropriately accredited
laboratory that the application of the wipes without wearing
gloves will not cause any damage to the skin.

Tests carried out on wipes

This Board would refer to clarification note dated 3 January
2019 with special reference to question No. 8 and its relative
reply, as follows:

»“Question N° (8): Point three states that the contact time
for EN 13727 should be of 30 seconds; please clarify if
these 30 seconds refer to dirty conditions please.

»“Answer N° (8): Since the wipes are intended for use in
clinical settings where soiling would be anticipated, com-
pliance with 30 second contact time, as determined by
ENI 3727, listed in Section 4.1.1, would obviously need to
be demonstrated in dirty conditions.”

»The above clarification is misleading as there was no
corresponding description of what is being implied by the word
“dirty” and, in the opinion of this board, such a reply denoted
the incorrect usage of the wipes being tendered for.

This board specifically refers to the testimony of Mr Paul Pace,
a senior nurse in the Infection Control Unit at Mater Dei, who
very vividly explained the intended use of such wipes, as
follows:

»“Xhud: Il-fatt li I-prodott ged joqtol il-mikrobi in 30
seconds, sinjal li mhux clean. Jigifieri dawn il-mikrobi jew
geghdin in a state of a liquid, jew geghdin fuq it-trab.
Jigifieri dawn iridu jkunu forma ta’ xi haga. Per ezempju
sodiumoriginosa [recte, Pseudomonas aeruginosa] bilfors
kien hemm liquid biex ittestjawh dan il-laboratorju privat.
Jigifieri I-kelma clean ged tigi misinterpretata skorrette-
ment. Staphylococcus jitrabba hafna fit-trab. Kieku ma
kinux jittestjaw ghalih. Enterococcus is a bacteria [recte,
bacterium] which lives in fluid form. Mela meta saru dawn
it-testijiet, il-kelma clean zgur ma kinitx ghax kieku ma
jezistux dawn il-mikrobi u johorgu rapport li jmutu fi zmien
30 sekonda. Dawn mikrobi geghdin fugq mejda. Mela xi
forma ta’ medium dawn il-mikrobi bilfors kien hemm.
Jigifieri li nghidu clean, ged naghmlu misinterpretation tal-
kelma clean mentri mhijiex clean ghax biex ikollok [sc.
Pseudomonas eeruginosa] jrid ikollok I-ilma. Ma tikbirx
mix-xejn din. Biex ikolloxk Staphylococcus irid ikollok it-
trab. Biex ikollok Enterococcus ukoll irid ikollok I-ilma.
Dawn huma affarijiet u ged nghidu ghax uzaw il-kelma
clean, il-fatt li dawn gew ittestjati, clean ma kienx [-oggett.
Meta tghid clean, ma jkun fih xejn. Mela la gibt rizultat tal-
mikrobi, xi medium uzaw dan il-laboratorju. Mhumiex
imgienen tal-laboratorju. Mela ma gaghdux juzaw il-kelma
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clean. La fih il-mikrobu huwa dirty. Inkella ma jkunx fih
mikrobi. Ghax ged nuzaw kliem li naghtu x’nifhem gamb-
etti lil dan i¢-certifikat li johrog mil-laboratorji kollha, biex
nogoghdu nfittxu I-kelma clean u dirty meta dan ged jurina
bi¢-¢ar u tond li ttestjaw ruhhom ghall-bacteria u ghall-
viruses li ahna tlabnieh fl-ispecifications, Mela ma
nogoghdux infittxu X'inhu clean u dirty ghax dawn clean,
kieku vera kollox clean, ma kienx hemm dawn il-mikrobi.

»“Chairman: Ghaliex fic-Certifikat jikkwalifika under clean
conditions?

»“Xhud: Jiena min-naha tieghi I-kelma clean ma tridx tigi
interpretata li clean tfisser il-kelma clean. Fl-infection
control tfisser minghajr mikrobi. Dan zgur ma kienx il-kaz
ghax l-ittestjar tal-mikrobi ghall-kelma clean ma tfissirx il-
clean kif nafuha ahna s-soltu li ma fih xejn u clean. Issa
jekk l-avukati ser jidhlu fuq il-kelma clean ... ....”

From the credible and professional testimony of Mr Pace, this
board is convinced that the tests to be carried out on the wipes
which had to meet the specifications so dictated by the
Authority were to be performed under dirty conditions.

This board was also made aware that the intended use of the
wipes was first to clean the particular surface and then apply
the wipes, so that same wipes were not intended to clean but
rather to sanitise from bacteria. In this regard, this board notes
that the Authority should have specified more clearly what is
denoted by the words “clean” and “dirty”.

»|n conclusion, this board opines that,

»a)

»h)

»C)

the rectification note dated 3™ January 2019 was effected by the
Authority prior to the closing date of the tender of 10" January
2019. Same rectification was not appealed. It must also be noted
that rectifications request were sent to all competing bidders so
that, a level playing field was maintained,;

the new evaluation board, as duly instructed by this board’s
decision dated 25" October 2019, proceeded with their evaluation
process well after the rectifications on all the offers were effected.
At the same instance, the evaluation committee had to abide by
the principle of self-limitation. In this regard, this board, after
considering the technical testmony of Mr Paul Pace and the
documentaion presented to the evaluation board, confirms that
the preferred bidder’s offer was fully compliant and the cheapest;

this board also confirms that the certificate supplied by Pal, a
respectable laboratory, affirms the fact that the successful wipes
can be used without gloves, as they do not cause any harm to the
skin.

»In view of the above, this board:

»i.

»ii.

»lIl.

does not uphold Appellants’ contentions;

upholds the Contracting Authority’s decision in the award of the
tender;

directs that the deposit paid by Appellants should not be
refunded.«
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11. Prohealth ressget appell minn din id-decizjoni tal-Bord ta’ Revizjoni

12.

b’'rikors tal-14 ta’ Settembru 2020. Ghal dan ir-rikors l-awtorita kon-
traenti u d-Direttur tal-Kuntratti wiegbu fit-8 ta’ Ottubru 2020 u Medina

wiegbet fit-28 ta’ Dicembru 2020.

Fir-rikors tal-appell Prohealth talbet illi I-qorti, wara li thassar id-
decizjoni tal-Bord ta’ Revizjoni, tghid illi |-offerta ta’ Medina ma hijiex
konformi mal-kriterji stabiliti fis-sejha ghal offerti u tordna li I-kuntratt

jinghata lilha. L-aggravji tal-appell huma erbgha:

»A. ll-bord Zbalja meta ma kkunsidrax li, b’rizultat tar-rectification
mitluba mill-awtorita kontraenti u li saret mill-appellata Medina Health-
care Limited dwar rekwizit tekniku u indikat bhala Note 3, l-istess
Medina Healthcare Limited kellha tigi skwalifikata,;

»B. F’kull kaz, anke jekk it-talba ghal rettifika tal-5 ta’ April 2019 u kull
ma sar b’rizultat taghha ghandu jigi injorat, il-bord kellu jaghraf Ii I-
offerta ta’ Medina Healthcare Limited kienet xorta wahda technically
non-compliant;

»C. ll-bord zbalia wkoll meta gies li I-kjarifika hija wahda misleading, i
ma kienx hemm spiega ta’ x’kienet ttisser il-kelma “dirty” u li l-istess
kjarifika tindika uzu inkorrett tal-prodott li dwaru saret is-sejha; u

»D. Fl-ahhar nett, u b’zieda mal-aggravii |-ohra, il-bord zbalia wkoll
meta qies illi I-prodott offert minn Medina Healthcare Limited kien
jissoddisfa I-kriterji tekni¢i tas-sejha in kwantu l-istess prodott jista’
jintuza minghajr I-uzu ta’ ingwanti.«

13. L-ewwel aggravju kompla tfisser hekk:

»Mill-provi migjuba quddiem il-bord, irrizulta li fil-5 ta’ April 2019 (wara
I-gheluq tas-sejha), l-awtorita kontraenti baghtet talba lill-offerenti
kollha sabiex jirrettifikaw numru ta’ items fl-offerti taghhom. Fost dawn
il-kwistjonijiet, il-bord talab lill-offerenti sabiex jaderixxu mal-kjarifika li
kienet saret fit-3 ta’ Jannar 2019 u jissottomettu r-rizultati tat-testijiet
tal-laboratorju maghmula in “dirty conditions”.

»F’Section 4 — Technical Specifications tat-tender document (li tinsab
indikata bhala ‘Note 3’ u ghalhekk mhux rettifikabbli) jinghad i
ghandhom isiru numru ta’ dimostrazzjonijiet tal-prodott offert biex juru
l-effikacja tal-istess kontra numru ta’ batteri, liema dimostrazzjonijiet
ghandhom ikunu “supported by reports of analyses using EN
methods, undertaken in independent ISO accredited laboratories”.

»B’kjarifika mahruga fit-3 ta’ Jannar 2019, I-awtorita kontraenti ¢¢arat li
t-testijiet tal-laboratorju ghandhom isiru f'dirty conditions.
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»Mid-dokumenti ezebiti mill-awtorita kontraenti stess, irrizulta li I-
appellata Medina Healthcare Limited kienet, sad-data tal-gheluq tas-
sejha, issottomettiet rizultati tal-laboratorju dikjaratament ezegwiti fi
clean conditions u ghalhekk bi ksur tal-kjarifika li kienet saret mill-
awtorita kontraenti stess fit-3 ta’ Jannar 2019. Dan it-test, ezebit bhala
“Doc. A’ mar-risposta tal-awtorita kontraenti ghall-oggezzjoni tal-
appellanti quddiem il-bord, huwa datat 28 ta’ Settembru 2018.

»Irrizulta wkoll li Medina Healthcare Limited, in segwitu ghat-talba ta’
rettifika |li saret mill-awtorita kontraenti, issottomettiet rizultati tal-
laboratorju godda (datati 15 ta’ April 2019), din id-darba espressament
maghmula fdirty conditions u li jikkontjenu konkluzjonijiet differenti
minn dawk ta’ Settembru 2018.

»Effettivament, il-bord kien korrett meta f'paragrafu 1.2 tad-decizjoni
appellata, jikkonferma li Medina Healthcare Limited issottomettiet i¢-
certifikazzjoni necessarja biss wara r-rikjesta maghmula mill-awtorita
kontraenti:

»“1.2. This board would point out that, indeed such a request was
made on the 5™ April 2019 and the necessary appropriate certi-
fication was subsequently submitted by the tenderer within the
prescribed period.

»ll-bord pero jizbalja meta jghid li, ghalkemm huwa minnu li Medina
ssottomettiet i¢c-Certifikazzjoni I-korretta f'April 2019 (minkejja li din I-
ispecifikazzjoni kienet Note 3, u ghalhekk, mhux rettifikabbli) madan-
kollu I-istess talba ghal rettifika ntbaghtet lil kulhadd, u ghalhekk “a
level playing field was maintained”.

»B’kull dovut rispett, din [-osservazzjoni u konkluzjoni li jaghmel il-bord
hija zbaljata. Qabel xejn, l-appellanti ma tifhimx x’ried ifisser il-bord
meta kkonkluda li r-rettifika ‘ma gietx appellata’ peress li ma hemm
ebda proc¢edura ta’ appell minn talba ghal rettifika li taghmel l-awtorita
kontraenti f'proc¢ess ta’ sejha ghall-offerti.

»Inoltre, l-appellanti Prohealth Limited ma ssottomettiet ebda doku-
mentazzjoni gdida in segwitu ghat-talba ta’ rettifika maghmula mill-
awtorita kontraenti. Li kieku ghamlet hekk, l-appellanti kienet tkun
tantiehor skwalifikabbli. ll-fatt li t-talba ta’ rettifika saret lil kulhadd, ma
jfissirx i tali talba kienet wahda valida u korretta. Ghall-kuntrarju, it-
talba tal-awtorita kontraenti tal-5 ta’ April 2019 hija invalida u irregolari
in kwantu tirrigwardja elementi tas-sejha li, skond it-tender document,
mhumiex rettifikabbli.

»Barra minn hekk, langas ma jfisser li nzamm level playing field
semplicement ghax it-talba ta’ rettifika ntbaghtet lill-offerenti kollha fis-
sistema elettronika tal-etenders. Ghall-kuntrarju, tali talba tiddisturba
dak il-level playing field li kien inzamm sad-data tal-gheluq tas-sejha
ghall-offerti, taghti vantagg ingust lil min, bhal Medina Healthcare
Limited, ma kienx konformi mar-rekwiziti tekni¢i tas-sejha, u tippre-
gudika lil min, bhall-appellanti, segwa religjozament it-test tat-tender
document u I-kjarifiki mibghuta mill-awtorita.

»Effettivament, il-bord kellu jiehu gies ta’ dak li jghidu I-General
Instructions tas-sejha f'Section 1.1 ossija li:
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»“No account can be taken of any reservation in the tender as
regards the tender document; any disagreement, contradiction,
alteration or deviation shall lead to the tender offer not being
considered any further.”

»M’hemmx dubju li mhux biss I-intimata Medina Healthcare Limited
kisret din il-kundizzjoni meta alterat u biddlet |-offerta taghha wara d-
data tal-gheluq tas-sejha, izda l-awtoritd kontraenti intimata, bi ksur
tal-prin€ipju ta’ trasparenza, marret konxjament kontra dak li tghid
Note 3 ossija li “No rectification shall be allowed. Only clarifications on
the submitted information may be requested”. Gjaladarba r-rekwiziti
tekni¢i hawn fug imsemmija kienu indikati bhala “Note 3”, l-awtorita
kontraenti ma setghetx titlob ir-rettifika, u I-intimata Medina ma
setghetx teffettwaha.

»Ghal din ir-raguni biss, din il-gorti ghandha tirrevoka d-decizjoni
appellata u tiskwalifika [-offerta tal-intimata Medina Healthcare
Limited.«

14. Sabiex thares il-kondizzjoni illi I-prodott taghha “should provide at
least a 99.99% reduction within a 30 second contact time” Medina
ipprezentat certifikat bid-data tat-28 ta’ Settembru 2018 li juri illi saret
analizi fuq il-prodott taghha taht “experimental conditions: clean”.
Peress illi dan ma kienx sodisfacenti, kemm ghax is-sejha kienet ghal
cleaning and sanitising wipes — u cleaning wipe ma tehtighiex fuqg xi
hada li hija ga clean — u kemm ghax I-ittra tal-awtorita kontraenti tat-3
ta’ Jannar 2019 kompliet ghamlitha ¢ara ghal min kien ghadu ma
fehemx dak li kellu jkun owvju illi I-analizi “would obviously need to be
demonstrated in dirty conditions”, l-awtorita fil-5 ta’ April 2019 harget

dik li sejhitilha “rectification” li inter alia tghid hekk:

»Reference is made to the tender in caption, and to your submission.
The Evaluation Committee noted the following shortcomings with
regard to your submission: ... ... ... With reference to point 3 of the
specifications, submit certificate that proofs [recte, proves] that the
wipes offered have been tested in the laboratory for 30 seconds under
dirty conditions. In terms of Article 7.1 of the Instructions to Tenderers,
you are hereby being given the opportunity to rectify these short-
comings by not later than 12 April.«

10
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Medina mbaghad fiz-zmien moghti lilha ipprezentat cCertifikat ta’ analizi
maghmula taht dirty conditions biex issodisfat din il-kondizzjoni

partikolari tas-sejha.

Prohealth issa gieghda tghid illi din kienet rectification projbita taht

note 3 u ghalhekk ma setghetx saret.

Jinghad qabel xejn illi qal hazin i¢-chairman tal-Bord ta’ Revizjoni
meta, kif jinghad fil-minuta ta’ seduta quddiem il-bord, “the chairman
...... pointed out the inconsistency between the clarification note [tat-
3 ta’ Jannar 2019] which requested testing under dirty conditions and
the tender which specifies clean conditions”. Ghalkemm id-dokument
tas-sejha ma jispecifikax espressament dirty conditions huwa ovvju li
biex tara jekk wipe hijiex tajpa ghal cleaning ma taghmilx prova

taghha fug haga ga clean.

ll-kwistjoni issa hija jekk b’dak li talbet I-awtoritd kontraenti fil-5 ta’
April 2019, meta stiednet lill-oblaturi jissottomettu certifikati godda,
ippermettietx “rettifika” projbita taht note 3 jew ghamlitx biss sejha
ghal “missing documents” permessa taht note 2. Tassew illi fid-
dokument innifsu tissejjah “rectification” izda I-kwistjoni hi jekk hijiex
mitluba rettifika tal-offerta nifsha, li hija projbita, jew rettifika ta’
dokument |i mhuwiex bizzejjed ghall-ghanijiet tas-sejha u ghalhekk

ghandu jinbidel, li huwa permess.

Fil-fehma ta’ din il-qorti kienet tkun saret rettifika tal-offerta li kieku
originalment Medina offriet prodott li ma kienx tajjeb meta uzat taht

dirty conditions u mbaghad wara I-5 ta’ April 2019 offriet prodott li kien
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20.

21.

tajjeb tanht dawk il-kondizzjonijiet. Il-fatt li bi¢-Certifikat originali ntwera li
[-analizi saret taht clean conditions ma jfissirx illi r-rizultat kien ikun
hazin li kieku saret taht dirty conditions, ghalkemm frankament il-qorti
ma tistax tifhem x'inhu I-iskop |i analizi ta’ prodott mahsub biex
inaddaf taghmilha fuq haga ga nadifa; min-naha |-ohra ma tistax
tassumi mala fede, bhal meta nghid li jien tajjeb fil-aritmetika biex
nevita li naghti twegiba onesta ghall-mistogsija jekk inix tajjeb fl-
algebra. Ghandu jinghad ukoll illi ¢-Certifikat ipprezentat minn Medina
wara -5 ta’ April 2019 jghid illi I-analizi kienet saret ferm gabel, bejn
is-26 ta’ Jannar 2016 u s-26 ta’ Frar 2016, li juri li I-prodott ga kien
jilhaq l-ispecifikazzjonijiet meta saret I-offerta, ghalkemm terga’ tqum
il-mistogsija, jekk Medina ga kellha dan ic-Certifikat, ghalfejn mal-
offerta ipprezentat certifikat iehor b’analizi manifestament insuffi¢jenti

ghall-ghanijiet tas-sejha ghal offerti.

F’kull kaz, la ma saritx rettifika izda biss ingieb dokument nieges, kif

tippermetti li jsir note 2, I-ewwel aggravju huwa michud.

It-tieni aggravju hu marbut mal-ewwel wiehed u gie mfisser hekk:

»Fil-kunsiderazzjonijiet tieghu, il-bord jghid li, wara d-decizjoni tal-25
ta’ Ottubru 2019 in konnessjoni mal-istess sejha, gie kompost kumitat
evalwattiv gdid, u ghalhekk il-pro¢ess tal-aggudikazzjoni nbeda mill-
gdid.

»Konsegwentement, fil-fehema tal-bord, it-talba ghal rettifika li saret

fil-5 ta’ April 2019, gjaladarba saret mill-kumitat evalwattiv ta’ gabel id-
decizjoni ta’ Ottubru 2019, ma setghetx tigi konsidrata aktar.

»Qabel xejn, l-appellanti tissottometti illi minn imkien ma jirrizulta li din
it-talba saret mill-ewwel kumitat evalwattiv, izda jekk xejn saret biss
mill-awtorita kontraenti. Anke kieku stess saret mill-ewwel kumitat
evalwattiv, dan mhuwiex organu jew entita indipendenti u separat mill-
awtorita kontraenti in kwantu ma ghandux personalita guridika
separata. Langas ma jirrizulta li I-bord, fid-decizjoni tal-25 ta’ Ottubru
2019, irrevoka xi atti li kienu saru gabel dakinhar, u konsegwentement
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l-istess talba ta’ rettifika u r-risposti relattivi moghtija mill-offerenti
ghandhom jibgghu jghoddu.

»F’kull kaz, pero, u minghajr pregudizzju ghas-suespost, anke jekk it-
talba ghal rettifika tal-5 ta’ April 2019 ghandha tigi injorata jew
skartata, u konsegwentement, anke r-risposti jew rettifiki li saru mill-
offerenti, il-bord kellu, xorta wahda, iqis I-offerta ta’ Medina Healthcare
Limited bhala wahda non compliant.

»Fil-fatt, Medina Healthcare tant gharfet li I-offerta taghha kienet ser
tkun irregolari u mhux konformi, li kkummissjonat u ottjeniet lertifikat
gdid rilaxxat mil-laboratorju ingliz, din id-darba b’testijiet maghmula
fdirty conditions, u li jikkontjeni, fil-fatt, konkluzjonijiet differenti minn
dawk tal-ewwel testijiet. ll-laboratorju akkreditat kummissjonat minn
Medina c¢ertament li kien jaf jaghraf id-differenza bejn clean u dirty
conditions, tant li, fil-formula tar-rizultati nfisha, ghandu entry specifika
dedikata proprju ghal hekk u li, fl-ewwel rapport rilaxxjat minnu (dak
datat 28 ta’ Settembru 2018) jindika kjarament li t-testijiet saru taht
clean conditions u, ghaihekk, bi ksur ta’ dak li kien jitlob I-istess tender
document fit-technical specifications kif i¢¢arati bil-kjarifika tat-3 ta’
Jannar 2019.«

22. Ga rajna li dak li gara fil-5 ta’ April 2019 ma kinitx sejha ghal rettifika
tal-prodott izda biss stedina biex jingiebu dokumenti niegsa, viz.
certifikat ta’ analizi taht dirty conditions, kif tippermetti note 2. Hu
irrelevanti jekk din l-istedina saritx mill-awtorita kontraenti jew mill-
kumitat tal-ghazla, li wara kollox, kif tghid Prohealth stess, hu biss
organu tal-awtorita u dak li ghamel ghamlu fisimha. L-importanti hu li
ma nbidel xejn la mill-kondizzjonijiet tas-sejha ghal offerti u lanqas
mill-ispecifikazzjonijiet tal-prodott offert minn Medina. Kull ma gara
wara |-5 ta’ April 2021 hu li ngieb dokument nieges. 1z-zewg certifikati
— dak originali u dak prodott wara I-5 ta’ April 2019 — saru fuq I-istess
prodott u jaghtu rizultati differenti biss ghax saru taht kondizzjonijiet
differenti, mhux ghax saru fuq prodott differenti. L-importanti hu li r-
rizultat tal-analizi tgies teknikament sodisfa¢enti mill-kumitat tal-

ghazla.

23. Dan l-aggravju wkoll ghalhekk huwa mi¢hud.
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24. It-tielet aggravju wkoll huwa marbut mal-ewwel wiehed, u gie mfisser

hekk:

»Minghajr pregudizzju ghas-suespost, il-bord Zbaija meta qgies li I-
kjarifika kienet wahda misleading u li ma tispjegax sew xi tfisser il-
kelma “dirty”.

»Ma hemmx dubju li I-kelma “dirty” hija attribwibbli ghall-kundizzjonijiet
tat-testijiet fir-rigward ta’ section 4, 1.1, paragrafu 3. Ma hemmx dubju
wkoll li “dirty”, ma tfissirx “clean”.

»Finalment, huwa ghal kollox inkoncepibbli li il-kelma “dirty” tirreferi
ghall-batteri mertu tal-istess testijiet, dan aktar u aktar meta r-risposta
moghtija mill-awtorita kontraenti tirreferi proprju ghal “clinical settings
where soiling would be anticipated”.

»F’kull kaz, ma hemmx dubju li I-laboratorju akkreditat tal-appellata
Medina Healthcare Limited fehem perfettament x’inhi d-differenza bejn
wahda u ohra, u sahansitra jikkontempla entry specifika u dedikata
sabiex jigi indikat proprju u biss jekk il-kundizzjonijiet tat-test kinux
clean jew dirty. Ghalhekk, ghall-kuntrarju ta’ dak li jghid il-bord, ma
kien hemm assolutament xejn li kien misleading jew ma jiftehemx bil-
kelma “dirty”.

»Inoltre, jidher li I-bord wasal ghall-konkluzjoni i I-kelma “dirty” kienet
misleading anke peress li, skond il-bord, il-prodott in kwistjoni kellu
jintuza ghal santizing biss, wara li s-superfi¢i li fuqu jkunu ser jintuzaw
ikunu gew imnaddfa b’xi prodott iehor. F’'dan ir-rigward, f'paragrafu 3.4
tad-decizjoni appellata, il-bord jghid hekk.

»“3.4. This board was also made aware that the intended use of
the wipes was, first to clean the particular surface and then apply
the wipes, so that same wipes were not intended to clean but
rather to sanitise from bacteria. In this regard, this board notes
that the Authority should have specified more clearly what is

7

denoted by the words ‘clean’ and ‘dirty’.

»Inoltre, f'section 4, 1.1 (Technical Specifications) jinghad illi “cleaning
and sanitising wipes, containing both appropriate disinfectants (not
based on alcohol) as well as surfactants to be effective for both
cleaning as well as disinfection of surfaces and equipment used within
the Health care settings”.

»Ghalhekk, il-konkluzjoni raggunta mill-bord tmur proprju kontra dak li
jinghad fit-tender document innifsu u, konsegwentement, il-konkluzjoni
tal-bord li I-kjarifika kienet b’xi mod ma tiftehemx, misleading, jew li
taghti indikazzjoni ta’ uzu skorrett tal-prodott tas-sejha, hija zbaljata.«

25. Ma hemmx dubju li kien zbaljat il-bord meta qgies li I-kondizzjonijiet tas-
sejha ma kinux cari u li kienu jehtiegu xi kjarifika. Kien ¢ar mill-bidu-

nett li l-wipes kellhom ikunu “effective for both cleaning as well as
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disinfection of surfaces”, u kien daqgstant owvju li l-analizi kellha ssir

taht dirty conditions jekk kellha turi I-wipes kinux tajbin ghal cleaning.

Dan izda ma jibdel xejn mill-fatt li kull ma gara hu li kien hemm
dokument nieges li l-awtorita, kif kellha setgha li taghmel, talbet i
jingieb, u li ngieb fiz-zmien moghti. Kif ga ghidna?!, ma nbidel xejn mill-

kondizzjonijiet tas-sejha u mill-karatteristici tal-prodott.

Ghalhekk l-izball li ghamel il-bord fl-interpretazzjoni tal-kondizzjonijiet
tas-sejha kien ghalkollox irrelevanti u ma jolqotx il-validita tal-kon-

kluzjoni tieghu.

Dan l-aggravju wkoll huwa ghalhekk mic¢hud.

L-ahhar aggravju huwa dwar il-kondizzjoni li I-prodott jista’ jintuza
minghajr ingwanti — “wipes must be able to be applied using

unprotected hands (without gloves)” — u gie mfisser hekk:

»Fir-rigward ta’ din il-parti tal-oggezzjoni tal-appellanti, il-bord jagbel li
I-prodott mertu tas-sejha “must be able to be applied using unpro-
tected hands (without gloves)” (artikolu 1.1(2) ta’ section 4 [Technical
Specifications]). Il-bord jagbel ukoll li dan ir-rekwizit, skond l-istess
tender document, ghandu jkun konfermat u certifikat b’rapport minn
laboratorju akkreditat.

»Dwar dan, il-bord jikkonkludi li s-socjeta appellata Medina Healthcare
Limited issottomettiet rapport li, fil-fehma tal-bord, kien jissoddisfa I-
kriterju hawn fug imsemmi.

»“In this regard, the preferred bidder submitted the following
report which confirmed that their product was not harmful to the
skin and thus the preferred bidders’ wipes can be applied without
the necessity to wear gloves viz:

»“23 August 2017

113

»“To Whom it May Concern:

13

»“Re: Medipal 3in 1 Disinfectant Wipes — Test Report
on Skin Irritation

Para. 22 supra.
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»“A test is conducted to determine the human skin irrit-
ation potential of Medipal 3in 1 Disinfectant Wipes by
PCR Corp (report N° PALPATJIM, dated 9" May 2017).

»“Based on the test results, we are pleased to confirm
that Medipal 3 in 1 Disinfectant Wipes is proven to be safe
for use and dermatologically tested.

113

»“Thank you for your attention.

113

»*“Yours faithfully,

»“Dr Gracy Sailo-Lebeau

113

»“Technical & Product Development Manager”

»Evidentement, il-bord ma rrealizzax li dik id-dikjarazzjoni ma kinitx
rilaxxjata minn laboratorju akkreditat izda mill-manufattur tal-prodott
tal-appellata Medina Healthcare Limited! Certament, ghalhekk, ma
jista’ gatt japplika ebda principju ta’ self-limitation, kif erronjament jghid
il-bord.

»ll-bord fil-fatt imur lil hinn minn hekk u sahansitra jikkummenta li
“PAL” huwa “a respectable laboratory”.

»Ghalhekk, jirrizulta li s-socjeta appellata Medina ma pproduciet ebda
c¢ertifikazzjoni li I-prodott taghha jista’ jintuza minghajr ingwanti. Ghall-
kuntrarju ... il-prodott tal-appellata Medina jirrizulta li ghandu standard
“EN H315” li huwa konfermat li “causes skin irritation”. Anke I-kaxxa u
pakkett tal-prodott offert mill-Medina stess jindika, fuq I-istess
konfezzjoni, li I-prodott irid jintuza bl-ingwanti. Prova ta’ dan kollu gie a
ezebit fil-proceduri quddiem il-bord, fejn jinsab mhux kontestat li, fuq
il-pakkett estern tal-prodott offert mill-appellata Medina Healthcare
Limited, jinsab espressament indikat li l-istess prodott “causes skin
irritation”.

»Ghal din ir-raguni wkoll, il-bord ma seta’ qgatt jikkonkludi li s-socjeta
Medina Healthcare Limited kienet konformi mar-rekwiziti tas-sejha
ghall-offerti, u kien fid-dover li jiskwalifikaha.«

30. Tassew illi I-bord i¢¢ita minn dokument mahrug mid-dar li tipprodudi |-
prodott u mhux minn rapport mahrug minn laboratorju indipendenti.
Fil-fatt id-dokument citat mill-bord ighid illi I-konkluzjoni illi I-prodott
huwa “safe for use and dermatologically tested” hija msejsa fuq “test
...conducted ... by PCR Corp”. PCR Corp huwa appuntu |-laboratorju
li ghamel I-analizi tal-effett tal-prodott fuq il-gilda, u r-rapport mahrug
minn PCR Corp kien fost id-dokumenti prodotti minn Medina mal-
offerta taghha. Dan ir-rapport ighid illi “based on the data, the test

article can be considered as safe for use and claims such as
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‘dermatologically tested’, ‘clinically tested’, ‘clinically proven’, ‘kind to
skin’, ‘mild for skin’ and ‘safe for skin’ are all substantiated”. Tassew
illi, fid-dawl ta’ dan, huwa x’aktarx stramb kif il-product specification
mahrug mid-dar stess li tipproduci I-prodott iwissi, taht “hazard ident-
ification”, illi “H315: causes skin irritation”?; dan huwa fatt iehor,
flimkien ma’ dak tal-analizi taht clean conditions, li johloq xi ftit jew

wisq perplessita.

Madankollu huwa minnu wkoll illi hemm certifikat ta’ laboratorju,
accettat mill-awtorita kontraenti, li I-prodott huwa ”"safe for skin”, li
huwa dak li riedu I-kondizzjonijiet tas-sejha, u ghalhekk ma hemmx

raguni ghala I-prodott ta’ Medina ghandu jigi mwarrab.

Dan l-aggravju wkoll ghalhekk huwa michud.

Ghal dawn ir-ragunijiet il-qorti tichad I-appell u tikkonforma I-kon-

kluzjoni tal-Bord ta’ Revizjoni fid-decizjoni appellata.

L-ispejjez tal-appell thallashom Prohealth.

Mark Chetcuti Giannino Caruana Demajo Anthony Ellul
President Imhallef Imhallef

Deputat Registratur

m

Fl-atti ma hemmx kopja tal-kaxxi u pakketti tal-prodott, imsemmija fir-rikors tal-appell,
li fughom allegatament hemm twissija li I-prodott irid jintuza bl-ingwanti.
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