IL-QORTI KRIMINALI

Onor. Imhallef Dr. Aaron M. Bugeja M.A. (Law), LL.D. (melit)

Ir-Repubblika ta” Malta
VS.

Ismael HABESH u
Faical MAHOUACHI

Att t'akkuza numru 14 /2017

[Mlum 15 ta” Dicembru 2020

I1-Qorti,

1. Rat l-att tal-akkuza migjuba fil-konfront tal-akkuzati Ismael

HABESH, ta” 46 sena, iben Omar u Burnija nee” Xduri, imwieled
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Tripli, I-Libja f1-1 ta” Jannar 1971, detentur tal-Karta ta” I-Identita’
(Maltija) numru 0015771(A) u Faical MAHOUACH], ta’ 50 sena,
iben Mehdi u Maouia nee’” Hagri, imwieled it-Tunezija fl-1 ta’
Frar 1967 detentur tal-Karta ta’ l-Identita” (Maltija) numru
00369294(M) li gew akkuzati talli:

L-EWWEL (1) KAP - Fil-konfront ta” Ismael HABESH u Faical
MAHOUACHI.

Omicidju Volontarju ta’ Simon Grech

Il-fatti :

ILLI l-akkuzat Ismael HABESH, minkejja li mizzewweg, kien beda
relazzjoni ma’ certu Simon Grech, guvni ta’ ghoxrin (20) sena ta’
orjentazzjoni omosesswali. Dan Simon Grech kien vittma tal-vizzju tad-
droga, u, sabiex imantni dan il-vizzju, kien jipprostitwixxi ruhu gewwa I-
Marsa. Fil-fatt, fi¢c-crieki tal-prostituzzjoni kien maghruf ukoll bhala ‘Sion’;

ILLI r-relazzjoni bejn l-akkuzat HABESH u Simon Grech ma kenitx xi
wahda feli¢i hafna u dan ghaliex ta’ sikwit kien ikollhom xi jghidu, 1-aktar
dwar droga u flus li Grech kien jaqla” mill-prostituzzjoni. L-akkuzat Ismael
HABESH kien ukoll fizikament vjolenti fil-konfront ta” Simon Grech;

ILLI wiehed minn dawn l-argumenti qam nhar il-Hamsa (5) ta” April tas-
sena Elfejn u Hamsa (2005), xi hin wara d-disgha u nofs ta’ filghaxija
(9:30pm) Simon Grech kien gieghed jitlajja ghal skopijiet ta” prostituzzjoni
gewwa |-Marsa, meta hin bla waqt wagqfet hdejh vettura tat-tip Ford mudell
Escort Mk. 6, misjuqa mill-akkuzat Ismael HABESH u bl-akkuzat Faical
MAHOUACHI bhala passiggier. L-akkuzat HABESH nizel mill-vettura,
mar dritt fuq Simon Grech, u wara 1i t-tnejn 1i huma argumentaw dwar
droga, l-akkuzat Ismael HABESH hebb ghal Grech: gabdu minn xagharu
u tefghu ma’ l-art u beda jaghtih bil-ponn u bis-sieq;

ILLI wara li l-akkuzat Ismael HABESH ta xebgha tajba lil Simon Grech,
tant li Grech kien mixhut ma’ l-art jokrob bl-ugieh, l-akkuzat Faical
MAHOUACHI nizel mill-vettura biex jassisti lil siehbu. L-akkuzat
HABESH gabad lil Simon Grech minn saqajh, u l-akkuzat MAHOUACHI
gabdu minn taht idejh, u t-tnejn li huma garrewh ghal gewwa ghalqa li kien
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hemm fuq il-post. Hemmhekk, dolozament, bil-hsieb li joqtluh jew li
jgeghdu l-hajja tieghu {'periklu car, 1-akkuzati Ismael HABESH u Faical
MAHOUACHI hargu sikkina u bdew jaghtuh biha sakemm fil-fatt qatluh.
Effettivament mill-awtopsja li eventwalment saret fuq il-katavru ta” Grech,
rrizulta li huwa qala’ minn ta’ l-anqgas sbatax (17)-il daqqa ta” sikkina, liema
daqqiet ikkagunawlu I-mewt;

ILLI b’diversi sentenzi tal-Qrati Maltin li saru definittivi u ma jistghux jigu
mibdula, kemm l-akkuzat Ismael HABESH kif ukoll l-akkuzat Faical
MAHOUACHI kienu nstabu hatja precedentement ta’ diversi delitti;

ILLI inoltre, kemm l-akkuzat Ismael HABESH kif ukoll 1-akkuzat Faical
MAHOUACHI kisru l-provvedimenti ta’ l-artikolu 22 tal-Kap. 446 tal-
Ligijiet ta” Malta, u, fil-kaz ta’” 1-akkuzat Ismael HABESH ¢ia" I-artikolu 5
tal-Kap. 152 tal-Ligijiet ta” Malta.

II-konsegwenzi :

ILLI ghalhekk, b’ghemilhom, Il-akkuzati Ismael HABESH u Faical
MAHOUACHI saru hatja ta” omi¢idju volontarju, u ¢ioe’ talli nhar il-
Hamsa (5) ta’ April tas-sena Elfejn u Hamsa (2005), ghall-habta tad-disgha
w nofs ta’ filghaxija (9:30pm), gewwa 1-Marsa, Malta, dolozament, bil-hsieb
li joqtlu lil Simon Grech jew li jgeghdu l-hajja tieghu f'periklu car,
ikkagunawlu I-mewt, kif ukoll illi rrendew ruhhom rec¢idivi.

L-akkuza :

Ghaldagstant 1-Avukat Generali, f'isem ir-Repubblika ta’ Malta, fl-isfond
tac-cirkostanzi, zmien, lok, u fatti msemmija aktar ‘1 fuq f'dan il-Kap ta’ 1-
Att ta” Akkuza, jakkuza lill-imsemmija Ismael HABESH u Faical
MAHOUACH]I, recidivi f'delitt, hatja ta” omi¢idju volontarju, u cioe’ talli
nhar il-Hamsa (5) ta” April tas-sena Elfejn u Hamsa (2005), ghall-habta tad-
disgha w nofs ta’ filghaxija (9:30pm), gewwa 1-Marsa, Malta, dolozament,
bil-hsieb li joqtlu persuna (Simon Grech) jew li jgeghdu I-hajja taghha
f'periklu car, ikkagunawlha l-mewt;

U billi permezz ta” diversi sentenzi tal-Qrati Maltin, li saru definittivi u ma
jistghux jigu mibdula, kemm l-akkuzat Ismael HABESH kif ukoll I-akkuzat
Faical MAHOUACHI kienu nstabu hatja precedentement ta’ diversi
delitti, I-Avukat Generali qieghed jaddebita lill-istess akkuzati bir-recidiva.

Il-piena mitluba :
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Konsegwentement 1-Avukat Generali jitlob illi jinghamel skond il-Ligi
kontra l-imsemmija akkuzati Ismael HABESH u Faical MAHOUACHI u
illi huma jigu kkundannati kull wiehed ghall-piena ta’ prigunerija ghal
ghomorhom flimkien mal-piena tar-rekluzjoni ghal mhux aktar minn tnax-
il perjodu, skond dak li hemm u jintqal fl-artikoli 17, 23, 28B, 31, 49, 50,
211(1), 211(2), 467(2), u 533 tal-Kodici Kriminali, Kap. 9 tal-Ligijiet ta” Malta,
u l-artikolu 23(1)(b) tal-Kap. 446 tal-Ligijiet ta” Malta, jew ghal kull piena
ohra li tista’ skond il-Ligi tinghata ghall-htija ta” I-imsemmija akkuzati.

IT-TIENI (2) KAP - Fil-konfront ta” Ismael HABESH wu Faical
MAHOUACHI.
Pussess ta’ arma regolari wagqt il-kommissjoni ta’ delitt kontra I-persuna.

Il-fatti :

ILLI fil-kuntest tac-¢irkostanzi u zmien imsemmija fl-Ewwel (1) Kap ta” dan
1-Att ta”Akkuza, u cioe’ nhar il-Hamsa (5) ta” April tas-sena Elfejn u Hamsa
(2005), xi hin wara d-disgha u nofs ta’ filghaxija (9:30pm), Simon Grech kien
qieghed jitlajja ghal skopijiet ta” prostituzzjoni gewwa 1-Marsa, meta hin bla
waqt wagfet hdejh vettura tat-tip Ford mudell Escort Mk. 6, misjuga mill-
akkuzat Ismael HABESH u bl-akkuzat Faical MAHOUACHI bhala
passiggier. L-akkuzat Ismael HABESH nizel mill-vettura u ta xebgha tajba
lil Simon Grech, fejn imbaghad l-akkuzat Faical MAHOUACHI nizel ukoll
mill-vettura u t-tnejn li huma garrew lil Simon Grech ghal gewwa ghalqa li
kien hemm fugq il-post. Hemmhekk, dolozament, bil-hsieb li joqtluh jew li
jgeghdu I-hajja tieghu f'periklu car, 1-akkuzati Ismael HABESH u Faical
MAHOUACHI hargu sikkina u bdew jaghtuh biha sakemm fil-fatt qatluh.
Effettivament mill-awtopsja li eventwalment saret fuq il-katavru ta” Grech,
rrizulta li huwa qala’ minn ta’ l-anqas sbatax (17)-il daqqa ta” sikkina, liema
daqqiet ikkagunawlu I-mewt;

ILLI b’diversi sentenzi tal-Qrati Maltin li saru definittivi u ma jistghux jigu
mibdula, kemm l-akkuzat Ismael HABESH kif ukoll l-akkuzat Faical
MAHOUACHI kienu nstabu hatja precedentement ta’ diversi delitti;

ILLI inoltre, kemm l-akkuzat Ismael HABESH kif ukoll 1-akkuzat Faical
MAHOUACHI kisru l-provvedimenti ta’ l-artikolu 22 tal-Kap. 446 tal-
Ligijiet ta” Malta, u, fil-kaz ta” 1-akkuzat Ismael HABESH ¢ia’" 1-artikolu 5
tal-Kap. 152 tal-Ligijiet ta” Malta.
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Il-konsegwenzi :

ILLI ghalhekk, b’ghemilhom, Il-akkuzati Ismael HABESH u Faical
MAHOUACHI saru hatja talli nhar il-Hamsa (5) ta” April tas-sena Elfejn u
Hamsa (2005), ghall-habta tad-disgha w nofs ta’ filghaxija (9:30pm), gewwa
I-Marsa, Malta, fil-waqt li kienu geghdin jaghmlu reat volontarju kontra
l-persuna (l-omicidju volontarju ta” Simon Grech), kellhom fuq il-persuna
taghhom arma regolari jew munizzjon jew imitazzjoni ta’ dawn l-oggetti
(sikkina), u dana minghajr skop legittimu, kif ukoll illi rrendew ruhhom
recidivi.

L-akkuza :

Ghaldagstant 1-Avukat Generali, f'isem ir-Repubblika ta’ Malta, fl-isfond
tac-cirkostanzi, zmien, lok, u fatti msemmija aktar ‘1 fuq f'dan il-Kap ta’ 1-
Att ta’” Akkuza, jakkuza lill-imsemmija Ismael HABESH u Faical
MAHOUACH]I, recidivi f'delitt, hatja talli nhar il-Hamsa (5) ta” April tas-
sena Elfejn u Hamsa (2005), ghall-habta tad-disgha w nofs ta’ filghaxija
(9:30pm), gewwa 1-Marsa, Malta, fil-waqt li kienu qeghdin jaghmlu reat
volontarju kontra l-persuna (l-omicidju volontarju ta’ Simon Grech),
kellhom fuq il-persuna taghhom arma regolari jew munizzjon jew
imitazzjoni ta’ dawn l-oggetti (sikkina), u dana minghajr skop legittimu;

U billi permezz ta’ diversi sentenzi tal-Qrati Maltin, li saru definittivi u ma
jistghux jigu mibdula, kemm I-akkuzat Ismael HABESH kif ukoll I-akkuzat
Faical MAHOUACHI kienu nstabu hatja precedentement ta’ diversi
delitti, I-Avukat Generali gieghed jaddebita lill-istess akkuzati bir-recidiva.

Il-piena mitluba :

Konsegwentement 1-Avukat Generali jitlob illi jinghamel skond il-Ligi
kontra l-imsemmija akkuzati Ismael HABESH u Faical MAHOUACHI u
illi huma jigu kkundannati kull wiehed ghall-piena ta” prigunerija ghal
mhux izjed minn hames (5) snin, skond dak li hemm u jintqal fl-artikoli
55(a) u 56 ta’ 1-Att dwar I-Armi, Kap. 480 tal-Ligijiet ta” Malta, fl-artikoli 17,
23, 31, 49, 50, 64 u 533 tal-Kodici Kriminali, Kap. 9 tal-Ligijiet ta” Malta, u 1-
artikolu 23(1)(b) tal-Kap. 446 tal-Ligijiet ta” Malta, jew ghal kull piena ohra
li tista” skond il-Ligi tinghata ghall-htija ta” I-imsemmija akkuzati.
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IT-TIELET (3) KAP - Fil-konfront ta” Ismael HABESH u Faical
MAHOUACHI
Garr ta’ sikkina ‘I barra minn xi fond, minghajr licenzja jew permess.

I1-fatti :

ILLI fil-kuntest tac-cirkostanzi u zmien imsemmija fl-Ewwel zewg (2) kapi
ta’ dan I-Att ta’Akkuza, u cioe” nhar il-Hamsa (5) ta” April tas-sena Elfejn u
Hamsa (2005), xi hin wara d-disgha u nofs ta’ filghaxija (9:30pm), Simon
Grech kien gieghed jitlajja ghal skopijiet ta” prostituzzjoni gewwa I-Marsa,
meta hin bla waqt waqfet hdejh vettura tat-tip Ford mudell Escort Mk. 6,
misjuqa mill-akkuzat Ismael HABESH u bl-akkuzat Faical MAHOUACHI
bhala passiggier. L-akkuzat Ismael HABESH nizel mill-vettura u ta xebgha
tajba lil Simon Grech, fejn imbaghad l-akkuzat Faical MAHOUACHI nizel
ukoll mill-vettura u t-tnejn li huma garrew lil Simon Grech ghal gewwa
ghalga li kien hemm fuq il-post. Hemmhekk, dolozament, bil-hsieb li
joqtluh jew li jgeghdu l-hajja tieghu f'periklu car, l-akkuzati Ismael
HABESH u Faical MAHOUACHI hargu sikkina u bdew jaghtuh biha
sakemm fil-fatt gatluh. Effettivament mill-awtopsja li eventwalment saret
fuq il-katavru ta’ Grech, rrizulta li huwa qala” minn ta’ I-angas sbatax (17)-il
daqqa ta’ sikkina, liema daqqiet ikkagunawlu l-mewt;

ILLI b’diversi sentenzi tal-Qrati Maltin li saru definittivi u ma jistghux jigu
mibdula, kemm l-akkuzat Ismael HABESH kif ukoll l-akkuzat Faical
MAHOUACHI kienu nstabu hatja precedentement ta’ diversi delitti;

ILLI inoltre, kemm l-akkuzat Ismael HABESH kif ukoll l-akkuzat Faical
MAHOUACHI kisru l-provvedimenti ta’ l-artikolu 22 tal-Kap. 446 tal-
Ligijiet ta” Malta, u, fil-kaz ta’” 1-akkuzat Ismael HABESH ¢ia" l-artikolu 5
tal-Kap. 152 tal-Ligijiet ta” Malta.

Il-konsegwenzi :

ILLI ghalhekk, b’ghemilhom, l-akkuzati Ismael HABESH u Faical
MAHOUACHI saru hatja talli nhar il-Hamsa (5) ta” April tas-sena Elfejn u
Hamsa (2005), ghall-habta tad-disgha w nofs ta’ filghaxija (9:30pm) gewwa
I-Marsa, Malta, garrew ‘1 barra minn xi fond jew id-dintorni tieghu xi
sikkina jew strument li jagta’ jew bil-ponta ta’ liema xorta jkun minghajr
ma kellhom li¢enzja jew permess minghand il-Kummissarju tal-Pulizija,
kif ukoll illi rrendew ruhhom rec¢idivi.

L-akkuza :

Page 6 of 57




Ghaldagstant 1-Avukat Generali, f'isem ir-Repubblika ta” Malta, fl-isfond
tac-cirkostanzi, zmien, lok, u fatti msemmija aktar ‘1 fuq f'dan il-Kap ta” 1-
Att ta’” Akkuza, jakkuza lill-imsemmija Ismael HABESH u Faical
MAHOUACH]I, recidivi f'delitt, hatja talli nhar il-Hamsa (5) ta” April tas-
sena Elfejn u Hamsa (2005), ghall-habta tad-disgha w nofs ta’ filghaxija
(9:30pm), gewwa 1-Marsa, Malta, garrew ‘l barra minn xi fond jew id-
dintorni tieghu xi sikkina jew strument li jagta’ jew bil-ponta ta’ liema
xorta jkun minghajr ma kellhom licenzja jew permess minghand il-
Kummissarju tal-Pulizija;

U billi permezz ta’ diversi sentenzi tal-Qrati Maltin, li saru definittivi u ma
jistghux jigu mibdula, kemm I-akkuzat Ismael HABESH kif ukoll I-akkuzat
Faical MAHOUACHI kienu nstabu hatja precedentement ta’ diversi
delitti, I-Avukat Generali gieghed jaddebita lill-istess akkuzati bir-recidiva.

Il-piena mitluba :

Konsegwentement 1-Avukat Generali jitlob illi jinghamel skond il-Ligi
kontra l-imsemmija akkuzati Ismael HABESH u Faical MAHOUACHI u
illi huma jigu kkundannati kull wiehed ghall-piena ta” prigunerija ghal
mhux izjed minn tliet (3) xhur, skond dak li hemm u jintqal fl-artikoli 6,
51(7) u 56 ta’ 1-Att dwar I-Armi, Kap. 480 tal-Ligijiet ta” Malta, fl-artikoli 17,
23, 31(f), 49, 50, 64 u 533 tal-Kodici Kriminali, Kap. 9 tal-Ligijiet ta” Malta, u
l-artikolu 23(1)(b) tal-Kap. 446 tal-Ligijiet ta” Malta, jew ghal kull piena ohra
li tista” skond il-Ligi tinghata ghall-htija ta” I-imsemmija akkuzati.

IR-RABA’ (4) KAP - Fil-konfront ta” Ismael HABESH wahdu.
Ricettazzjoni.

I1-fatti :

ILLI fil-kuntest tac-c¢irkostanzi u zmien imsemmija fl-Ewwel tliet (3) kapi
ta’ dan I-Att ta’Akkuza, u cioe’ nhar il-FHamsa (5) ta” April tas-sena Elfejn u
Hamsa (2005), xi hin wara d-disgha u nofs ta’ filghaxija (9:30pm), 1-akkuzat
Ismael HABESH mar fimkien ma’ siehbu Faical MAHOUACHI gewwa I-
Marsa biex isibu lil Simon Grech u joqtluh;

ILLI sabiex kemm jista” jkun ma jintgharfux, HABESH u MAHOUACHI
ddecidew li ma jmorrux bil-karozza ta” HABESH biex iwettqu dan 1-
omicidju. L-akkuzat Ismael HABESH kien jaf li xi granet qabel, habib
tieghu, certu Jamal Muftah Salem Belkheir kien seraq karozza tat-tip Ford
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mudell Escort Mk. 6, bin-numru tar-registrazzjoni MAT-308 minn gewwa I-
Qawra. Din il-vettura [li kienet tiswa” aktar minn elfejn tliet mija u disgha
w ghoxrin Ewro u sebgha u tletin Centezmu (€2,329.37)] kienet insterqet
minn Jamal lil ¢certu Alfred Xerri fit-Tletin (30) ta” Marzu tas-sena Elfejn u
Hamsa (2005), u kemm Jamal kif ukoll 1-akkuzat Ismael HABESH kienu
jaghmlu uzu minn din il-vettura misruqa. Fil-fatt, dakinhar tal- Hamsa (5)
ta” April tas-sena Elfejn u Hamsa (2005), 1- akkuzat Ismael HABESH
iddecieda li juza proprju din il-vettura misruqa biex, flimkien ma’ Faical
MAHOUACHI jmorru jwettqu l-omicidju brutali ta” Simon Grech;

ILLI b’diversi sentenzi tal-Qrati Maltin li saru definittivi u ma jistghux jigu
mibdula, l-akkuzat Ismael HABESH kien instab hati precedentement ta’
diversi delitti;

ILLI inoltre, 1-akkuzat Ismael HABESH kiser ukoll il-provvedimenti ta” 1-
artikolu 22 tal-Kap. 446 (¢ia’ l-artikolu 5 tal-Kap. 152) tal-Ligijiet ta” Malta.

Il-konsegwenzi :

Illi ghalhekk, b’ghemilu, 1-akkuzat Ismael HABESH sar hati talli nhar il-
Hamsa (5) ta” April tas-sena Elfejn u Hamsa (2005) u fil-granet ta” gabel din
id-data, f’"Malta, xjentement laga’ ghandu jew xtara’ hwejjeg misruqa,
mehuda b’qerq, jew akkwistati b’reat (vettura tat-tip Ford mudell Escort
Mk. 6, bin-numru tar-registrazzjoni MAT-308, 1li tiswa’ aktar minn
€2,329.37), sew jekk dan isir f'Malta jew barra minn Malta, jew xjentement,
b’kull mod li jkun, jindahal biex ibieghhom jew imexxihom, kif ukoll illi
rrenda ruhu recidiv.

L-akkuza :

Ghaldagstant 1-Avukat Generali, f'isem ir-Repubblika ta’ Malta, fl-isfond
tac-cirkostanzi, zmien, lok, u fatti msemmija aktar ‘1 fuq f'dan il-Kap ta’ 1-
Att ta’” Akkuza, jakkuza lill-imsemmi Ismael HABESH, recidiv f'delitt, hati
talli nhar il-Hamsa (5) ta” April tas-sena Elfejn u Hamsa (2005) u fil-granet
ta’ qabel din id-data, f"Malta, xjentement laqa” ghandu jew xtara” hwejjeg
misruqa, mehuda b’qerq, jew akkwistati b’reat (vettura tat-tip Ford
mudell Escort Mk. 6, bin-numru tar-registrazzjoni MAT-308, 1i tiswa” aktar
minn €2,329.37), sew jekk dan isir fMalta jew barra minn Malta, jew
xjentement, b’kull mod li jkun, jindahal biex ibieghhom jew imexxihom;

U billi permezz ta’ diversi sentenzi tal-Qrati Maltin, li saru definittivi u ma
jistghux jigu mibdula, l-akkuzat Ismael HABESH kien instab hati
precedentement ta’ diversi delitti, I-Avukat Generali gieghed jaddebita lill-
istess akkuzat bir-re¢idiva.
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Il-piena mitluba :

Konsegwentement 1-Avukat Generali jitlob illi jinghamel skond il-Ligi
kontra lI-imsemmi akkuzat Ismael HABESH u illi huwa jigi kkundannat
ghall-piena ta’ prigunerija ghal Zzmien minn tmintax (18)-il xahar sa tmien
(8) snin, skond dak li hemm u jintqal fl-artikoli 17, 23, 31, 49, 50, 64, 279(b),
334(a), u 533 tal-Kodici Kriminali, Kap. 9 tal-Ligijiet ta” Malta, u l-artikolu
23(1)(b) tal-Kap. 446 tal-Ligijiet ta” Malta, jew ghal kull piena ohra li tista’
skond il-Ligi tinghata ghall-htija ta” I-imsemmi akkuzat.

2. Rat illi l-akkuzat Faical MAHOUACHI minkejja 1i fit-23 ta’
Novembru 2017 gie debitament notifikat personalment bl-att tal-
akkuza, bin-nota tax-xiehda u b’kopja ta” dak li jghid l-artikolu 438
tal-Kodi¢i Kriminali baga” ma pprezenta ebda eccezzjonijiet

preliminari.

3. Rat in-nota tal-e¢cezzjonijiet preliminari prezentata mill-akkuzat
Ismail HABESH nhar id-19 ta’” Dicembru 2017 fejn huwa ec¢¢epixxa

s-segwenti :

1. IIli stante li I-process verbal numru 743/2005, flimkien mal-atti tieghu
ezebiti fl-Atti tal-Istruttorja, m’humiex kollha ffirmati mill-Magistrat
Inkwirenti, dan jammonta ghall-irregolarita” fil-proceduri li ma tistax tigi
sanata u ghalhekk ghandu jigi sfilzat. Jigi umilment rilevat li huwa obbligu
tal-Avukat Generali li jezamina l-atti tal-process verbal qabel ma jigu
prezentati f'’kompilazzjoni, u f'kaz li jirrizultalu 1i hemm xi nuqqas, huwa
ghandu jirrinvija l-atti processwali lil dik il-Qorti permezz ta’ rinviju skont
l-artikolu 432 tal-Kodici Krimina, Kapitolu 9 tal-Ligijiet ta” Malta, fejn
jitlob lill-Magistrat Inkwirenti sabiex jirregolarizza tali nuqqas;

2. Illi inoltre jigi rilevat illi anke l-atti tal-kumpilazzjoni flimkien ma’
dokumenti ohra esebiti m’humiex kollha ffirmati mill-Magistrat illi
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kkonduca I-kumpilazzjoni, dan jammonta ghall-irregolarita” fil-proceduri
li ma tistax tigi sanata u ghalhekk ghandu jigi sfilzat. Jigi umilment rilevat
li huwa obbligu tal-Avukat Generali li jezamina l-atti tal-process
t'’kompilazzjoni, u f'kaz 1i jirrizultalu li hemm xi nuqqas, huwa ghandu
jirrinvija l-atti processwali lil dik il-Qorti permezz ta’ rinviju fejn jitlob lill-
Magistrat sabiex jirregolarizza tali nuqqas;

3. 1Illi inoltre jigi rilevat illi nonostante illi kien hemm bdil fil-Magistrat illi
mexxa l-kumpilazzjoni, u cioe’ mill-Magistrat Dr. Carol Peralta ghall-
Magistrat Dr. Donatella Frendo Dimech, ma kienx hemm I-ezenzjoni la
min-naha tad-Difiza u lanqas mill-Prosekuzzjoni ghall-htiega o meno jekk
iridux jergghu jittellghu jixhdu x-xhieda illi kienu telghu precedentament,
dan jammonta ghall-irregolarita” fil-proceduri li ma tistax tigi sanata. Jigi
umilment rilevat li huwa obbligu tal-Avukat Generali li jezamina l-atti tal-
process f'’kompilazzjoni, u f'’kaz 1i jirrizultalu li hemm xi nuqgas, huwa
ghandu jirrinvija l-atti processwali lil dik il-Qorti permezz ta” rinviju fejn
jitlob lill-Magistrat sabiex jirregolarizza tali nuqqas;

4. 1Illi inoltre jigi rilevat ukoll illi gieghed jigi mitlub l-isfilz tal-istqarrijiet
kollha rilaxxati mill-akkuzat u kwalunkwe referenza ghalihom matul il-
process (fosthom ix-xhieda tal-Ispetturi illi jaghmlu referenza ghal tali
stqarrijiet specjalment ix-xhieda tas-Supretendent Carmelo Bartolo), stante
li dawn ma ttiehdux b'mod regolari u dan a skorta ta’ diversi
gurisprudenza kemm lokali kif ukoll sentenzi barranin. Dan ghaliex il-
mankanza kemm tad-dritt tal-avukat u kemm ghal prezenza tal-avukat
tal-fiducja tal-akkuzat waqt linterrogatorju jilledi d-dritt tal-persuna
arrestata, llum akkuzat, kif sancit fl-artikoli 6(3)(c) tal-Konvenzjoni
Ewropeja tad-Drittijiet tal-Bniedem u l-artikolu 39 tal-Kostituzzjoni ta’
Malta;

5. Illi inoltre jigi rilevat ukoll illi gieghed jigi mitlub l-isfilz tal-istqarrijiet
kollha rilaxxati mix-xhieda tal-Prosekuzzjoni u kwalunkwe referenza
ghalihom matul il-process (fosthom ix-xhieda guramentata illi taw
quddiem il-Magistrat Inkwerenti u anke x-xhieda taghhom bil-gurament
quddiem il-Magistrat illi sema’ 1-kumpilazzjoni peress illi waqt tali xhieda
giet mogqrija lilhom l-istqarrija taghhom jew bicciet minnha), stante li dawn
ma ttiehdux b’'mod regolari u dan a skorta ta’ diversi gurisprudenza kemm
lokali kif ukoll sentenzi barranin. Dan ghaliex il-mankanza kemm tad-dritt
tal-avukat u kemm ghal prezenza tal-avukat tal-fiducja tal-akkuzat waqt
linterrogatorju jilledi d-dritt tal-persuna interrogate kif sancit fl-artikoli
6(3)(c) tal-Konvenzjoni Ewropeja tad-Drittijiet tal-Bniedem u l-artikolu
39 tal-Kostituzzjoni ta” Malta;

6. Illi inoltre gieghed jintalab l-isfilz tal-vetturi Vauxhall Astra ta’ lewn

iswed bin-numru ta’ registrazzjoni CAJ 107, Van Mazda ta” lewn kannella
bin-numru ta’ registrazzjoni GAB 324 u Ford Escort ta” lewn ahmar bin-
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numru ta’ registrazzjoni MAT 308 u kwalunkwe konstatazzjoni u/jew
rapport illi sar fuq tali vetturi stante illi meta gew elevati mill-Pulizija hadd
ma kien prezenti lanqas fl-aghar ipotezi l-persuna li f'isimha din il-vettura
kienet registrata. Illi jigi rilevat illi 1-ebda awtorita gudizzjarja ma kienet
prezenti meta gew elevate tali I-imsemmija vetturi. Illi jidher illi dawn il-
vetturi gew elevati taht l-awtorita tal-Inkwirenti, fejn kienu prezenti biss 1-
Ufficjali tal-Pulizija li investigaw dan il-kaz u lufficjali tax-xena tar-reat
nominati fl-inkjesta magisterjali li hadu hsieb jiffotografaw il-process
kollu ta’l-elevazzjoni u t-tehid tal-vettura gewwa lgaraxx tal-laboratorju
forensiku. Illi izda l-esponent jirrileva illi 1-ebda awtorita” gudizzjarja u
lanqas il-persuna li f'isimha dawn il-vetturi kienu registrati ma kienu
prezenti meta gew elevati l-imsemmija vetturi. Illi ghalhekk huwa car u
evidenti illi meta gew elevati l-vetturi surreferiti kien hemm tali mankanzi
liema mankanzi jmorru kontra l-ispirtu tal-ligi stante illi c-chain of evidence
ma nzammitx u ghalhekk qieghed jintalab l-isfilz tal-istess vetturi u
kwalunkwe konstatazzjoni u/jew rapport illi sar fuq tali vetturi;

7. 1lli sussidjarjament u minghajr pregudizzju l-esponent gieghed jitlob I-
isfilz tad-dokumenti esebiti a fol 88-92 tal-atti tal-kumpilazzjoni stante illi
mhemmx ix-xhieda bil-gurament ta’ min ipprezentahom u lanqas biss
jirrizulta minn ipprezenta tali dokumenti u ghalhekk tali dokumenti
ghandhom jigu sfilzati;

8. Illi sussidjarjament u minghajr pregudizzju, r-relazzjoni ulterjuri tal-
espert Dr. Mario Scerri u x-xhieda bil-gurament tieghu fejn ikkonstata u
ezamina lill-akkuzat Ismael Habesh ghandha tigi sfilzata stante illi huwa
qatt ma kellu nomina relattiva jew ulterjuri sabiex jezamina lill-akkuzat;

9. Illi sussidjarjament u minghajr pregudizzju, r-relazzjoni, ix-xhieda bil-
gurament u l-prezentazzjoni ta” kwalunkwe document mit-tabib Dr. Mark
Rosso ghandha tigi sfilzata stante illi huwa gatt ma kellu nomina relattiva
sabiex jezamina lill-akkuzat;

10.Salv eccezzjonijiet ulterjuri permessi mill-Ligi.

4. Semghet it-trattazzjoni tal-partijiet relattivament ghall-dawn 1-

eccezzjonijiet preliminari;

Ikkunsidrat
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. L-ewwel zewgt eccezzjonijiet sejrin jigu trattati flimkien.

. Illi huwa minnu li a fol 545, 554 sa 557, 566 sa 568, 573 sa 576, 581 sa
590, 772 sa 776, 853 sa 857, 948 sa 952 u 954 sa 959 ma hemmx il-
firem tal-Magistrat. Fit-Tieni Volum tal-Proces Verbal tal-inkjesta
magisterjali bin-numru 39/2005 hemm dok JA - ir-relazzjoni ta’

PS602 Jonathan Attard - li ma gietx iffirmata mill-Magistrat.

. L-akkuzat jargumenta li n-nuqqas ta’ firma tal-Magistrat minn fuq
dawn id-dokumenti jammonta ghal irregolarita fil-procedura li ma

kienetx tista’ tigi sanata u b’hekk dawk l-atti kellhom jigu sfilzati.

. L-artikoli tal-Kodi¢i Kriminali li jirregolaw dan il-punt jghidu hekk:

395. L-ezami tax-xhieda u tal-imputat ghandu jigi iffirmat mill-magistrat.

396. Kull dokument migjub matul il-kompilazzjoni ghandu jigi kontro-
firmat mill-magistrat, u notament ta” din il-produzzjoni ghandu jitnizzel
fuq id-dokument stess mir-registratur jew mill-uffi¢jal li jaghmel floku.

. Dawn iz-zewgt artikoli jehtiegu 1-firem tal-Magistrat fl-ezami tax-
xiehda u dak tal-imputat nonche fuq kull dokument migjub matul
il-kompilazzjoni. II-Qorti tqis li ghan princ¢ipali wara dan ir-
rekwizit huwa sabiex tigi garantita l-awtenticita ta’ dawk l-atti
b’'mod li meta l-process jghaddi mill-fazi Istruttorja ghal quddiem
il-Guri, il-Gurati jkollhom mohhhom mistrieh 1i dak li hemm
registrat fl-atti jkun awtentikament intqal jew gie prezentat mill-

imputat jew xhud skont il-kaz.
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10.L-artikolu 395 tal-Kodi¢i Kriminali jghid li I-ezami tax-xiehda u tal-
imputat ghandhom jigu ffirmati mill-Magistrat. Imbaghad I-
artikolu 396 jghid li d-dokumenti migjuba fil-kompilazzjoni
ghandhom jigu kontro-firmati mill-Magistrat. Ghaliex fit-395 tghid
firmati u fit-396 tghid kontro-firmati? Hemm xi differenza bejn

firma u kontrofirma fil-kuntest attwali?

11.11-Ligi hija sa certu punt siekta - ghajr dak imsemmi mill-artikolu
597(4) tal-Kodic¢i Kriminali. Fit-test tal-Kodic¢i Kriminali originali
kien hemm distinzjoni bejn l-artikoli 395 u 396. Maz-zmien din id-
distinzjoni i¢¢ajpret. Originarjament min kien jaghmel stqarrija -
imputat dagskemm xhud - kellu 1-obbligu li hu stess jiffirma fuq id-
dokument li fuqu l-ezami jkun gie registrat. Fil-fatt l-artikolu 395

tal-Kodi¢i Kriminali, originarjament, kien jghid hekk :

357. Gli esami dei testimonii e dell'imputato saranno sottoscritti
dall’esaminato, o qualora non sapesse scrivere saranno da lui segnati con
una marca di sua mano; saranno poi anche contrassegnati dal magistrato.
Se l'esaminato non potesse o non volesse sottoscrivere o segnare il suo
esame, tale circostanza sara’ espressamente certificata in pie’ dell’esame dal
magistrato, e il testimonio, che non volesse sottoscrivere o segnare, potra’
essere dalla stessa corte punito come reo di disprezzo dell’autorita della
corte.

358. Ogni documento che venisse presentato nel corso della istruzione sara’

contrassegnato dal magistrato, e certificatane sullo stesso la esibizione dal
registratore o dall’ufficiale che ne facesse le veci.

12.Jigifieri originarjament fiz-zewgt ¢irkostanzi imsemmija f'dawn 1-

artikoli jirrizulta li r-rwol tal-magistrat kien dak li jaghmel
contrassegno tad-dokumenti jew tax-xiehda li tkun giet prodotta u

ma kienx hemm distinzjoni bejniethom.
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13.Gara pero li permezz tal-artikolu 1 tal-Ordni fil-Kunsill tal-1899, 1-
artikolu 357, illum 395 gie emendat bil-mod kif insibu illum il-
gurnata. Il-bidla li minn contrassegno ghal segno issa saret minhabba
l-fatt li fl-artikolu 357 ma kienx aktar ser ikun hemm il-htiega ta’
sottoskrizzjoni tal-imputat jew tax-xhud. Issa r-ricezzjoni tal-ezami
tal-imputat u tax-xiehda bdew jigu awtentikati mill-Magistrat - bil-

garanzija tal-firma tieghu u mhux aktar kontrassenjat minnu.

14.Dan huwa differenti mix-xenarju taht l-artikolu 396 tal-Kodici
Kriminali. Dawk id-dokumenti li jkunu gew prezentati matul il-
kors tal-istruttorja - minn terzi - kien jehtigilhom li jkunu
kontrassenjati mill-Magistrat - in kwantu kienu prodotti minn

haddiehor.

15.L-iskop ahhari wara din l-emenda introdotta bl-artikolu 1 tal-Ordni
fil-Kunsill tal-1899 kienet dupli¢i billi titnaqqas il-burokrazija u fil-
kontemp tibqa” prezervata l-awtenticita ta” dak li jkun qieghed jigi

mistqarr u miktub fl-atti, bil-garanzija tal-firma tal-Magistrat.

16.Issa f'dan il-kaz jirrizulta li l-ezami tax-xhieda u tal-imputat gie
ffirmat mill-Magistrat. Ma hemm ebda difett hemmhekk, u ma
hemm ebda bazi ghal nullita kif altrimenti setghet tirrizulta minn

¢erta gurisprudenza.l

1 Ara f'dan is-sens Ir-Repubblika ta’ Malta vs. Saviour Azzopardi et, de¢iza minn din il-Qorti
presjeduta mill-Imhallef Joseph Galea Debono nhar it-13 ta” Lulju 2006.
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17.Veru li hemm certi pagni msemmija aktar il-fuq li ma gewx iffirmati
mill-Magistrat. Ir-rekwizit tal-firem tal-Magistrat fuq l-ezami tax-
xiehda, tal-imputat u d-dokumenti huwa rekwizit li johrog mill-
istess  Ligi. B’hekk in-nuqqas t'osservanza jgib mieghu

konsegwenzi.

18.Kif gie ritenut minn din il-Qorti tal-Appelli Kriminali, kollegjalment
komposta, fil-procedura fl-ismijiet Ir-Repubblika ta’ Malta vs.
Simon Xuereb tat-22 t' April 2004 : -

I1li una volta li gie konstatat dan l-izball, forsi idealment is-soluzzjoni kienet
tkun 1li dawn l-atti jintbaghtu lura lill-Qorti tal-Magistrati (Malta) bhala
Qorti Istruttorja, biex jigi sanat id-difett billi ssir id-debita rettifika jew
korrezzjoni fl-intestatura, izda dan issa mhux legalment possibbli li jsir
ghaliex, kif gie ritenut mill-Qorti tal-Appell Kriminali (Superjuri -
Kolleggjali) fl-appell “Ir-Repubblika ta” Malta vs. Ann-Elizabeth sive
Anabel Ebejer” [28.2.1985], “L-ebda irregolarita™ u Il-ebda difett fl-atti tal-
kumpilazzjoni ma jista” jkollhom bhala konsegwenza taghhom ir-rinviju ta’ l-atti
mill-Qorti Kriminali lill-Qorti Istruttorja biex tigi regolarizzata l-pozizzjoni, isir
dak 1i kellu jsir u ma sarx, jew sanat id-difett. Irregolarita” jew difett fl-atti tal-
kumpilazzjoni jistghu iwasslu biss ghall-eskluzzjoni tal-prova li ma tkunx
tirrizulta konformi mall-precett tal-ligi, jew inkella ghan-nullita” ta’ l-att tal-
akkuza , wara debita eccezzjoni bil-forma w fl-istadju opportun fil-kazijiet previsti
mill-ligi.”

19.L-artikolu 597(4) u (5) tal-Kodic¢i Kriminali jittratta r-rekwiziti
essenzjali ghall-validita” tal-att t'akkuza fis-sens li dan 1-att ma jistax
jigi attakkat minhabba xi difett fl-atti kumpilatorji, b’e¢¢ezzjoni ta’
dawk ir-rekwiziti hemmhekk imsemmija.? F'dan il-kaz ma

jirrizultax 1i hemm dawk l-estremi.

2 L-artikolu 597(4) jghid hekk :
L-att tal-akkuza ma jistax jigi attakkat minhabba difetti fl-atti tal-kompilazzjoni, u l-akkuzat lanqas ma jista’ jitlob
li; minhabba xi wiehed minn dawk id-difetti, il-kawza ma tghaddix "ilquddiem fuq dak l-istess att ta” akkuza, hlief jekk
dak id-difett ikunjikkonsisti fin-nuqqas ghal kollox tar-rapport tal-uffi¢jal tal-Pulizija jew tal-ezami tal-imputat jew tad-
decizjoni li tiddikjara lil-imputat ghandu jitqieghed taht att ta’ akkuza, inkella fir-rifjut tal-qorti istruttorja, minghajr
raguni tajba, li tisma’ 1-provi migjubin mill-imputat; bla hsara dejjem tal-jedd tal-akkuzat u tal-Avukat Generali li jopponi
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20.1lli imhadna I-prin¢ipji aktar il-fuq imsemmija, din il-Qorti jidhrilha
li minkejja li fil-ligi originali xhud kien kompartecipi fl-attribuzzjoni
tal-awtenticita tax-xiehda tieghu u tad-dokument ezebit bis-
sottoskrizzjoni tieghu - maghquda mal-kontrofirma tal-magistrat,
illum il-gurnata, bl-emendi li kienu saru msemmija aktar il-fugq, il-
Ligi illum tvesti l-garanzija tal-awtentic¢ita tad-dokument fil-

kontrofirma tal-Magistrat Inkwirenti.

21.11li b’hekk din il-Qorti sejra tilqa” l-ewwel u t-tieni e¢¢ezzjoni fis-
sens li sejra tordna li dawk il-pagni fil-process li ma jirrizultawx
li huma ffirmati mill-Magistrat Inkwirenti, in kwantu mhux
il-process, safejn tali dokumenti setghu jservu ta” prova. Dan
pero bl-ebda mod ma ghandu jinftiehem li b’xi mod jeskludi 1-
produccibilita u ammissibbilita ta” dawk ix-xiehda - li t-
traskrizzjoni tax-xiehda taghhom jew tad-dokumenti prodotti
minnhom setghu gew milquta u sflizati minn din is-sentenza -
matul il-Guri u dan peress li fl-ahhar mill-ahhar il-process penali

proprju ghad irid jigi ¢elebrat quddiem il-Gurija.

Ikkunsidrat

li jingieb fil-kawza xi att li ma jkunx maghmulskont il-ligi, u li jkun irid jingieb sabiex bih issir xi prova.L-inkompetenza
tal-qorti istruttorja ratione loci ma ggibx nullita ta” att ta” akkuza.

(5) Langas ma jista” att ta’ akkuza jigi attakkat ghall-inkompetenza tal-qorti li ghamlet il-kompilazzjoni, minhabba li
I-kompilazzjoni kien imissha ssir mill-Qorti tal-Magistrati (Malta) umhux mill-Qorti tal-Magistrati (Ghawdex) jew mill-
Qorti tal-Magistrati (Ghawdex) u mhux mill-Qorti tal-Magistrati (Malta).
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22.1lli kwantu ghat-tielet e¢¢ezzjoni, 1-akkuzat jilmenta li minkejja li
kien hemm il-bdil fil-Magistrat li mexxa I-kompilazzjoni ma kienx
hemm l-ezenzjoni la minn naha tad-Difiza u l-anqas minn naha tal-
Prosekuzzjoni ghall-htiega o meno jekk riedux li jergghu jittellghu
jixhdu xhieda li jkunu gja xehdu precedentement. L-akkuzat sahaq
li dan jammonta ghal irregolarita insanabbli fil-proceduri in kwantu
1-Avukat Generali nagas milli jara li tali difett jigi sanat matul il-kors

tal-istruttorja, haga li evidentement ma ghamilx.

23.Din il-Qorti ma tagbilx ma dan I-argument. Minn natura tieghu dan
il-kaz huwa prosegwibbli biss quddiem din il-Qorti bil-pro¢cedura
tal-Guri.  Ir-rwol tal-Qorti tal-Magistrati (Malta) bhala Qorti
Istruttorja f'dan il-kaz huwa 1li tigbor u tahzen il-provi li
eventwalment ghad iridu jigu prodotti quddiem il-Guri. Huwa I-
Guri li jrid jiddeciedi dwar il-kwistjoni tal-fatt wara li jkun sema’
lix-xiehda viva voce u ra” d-dokumenti u l-ezebiti prodotti u jkun
gharbel l-istess. F’dan il-kuntest, ikun inutli, jekk mhux ukoll hela
ta” hin prezzjuz jekk il-Qorti tal-Magistrati (Malta) bhala Qorti
Istruttorja tkun mehtiega tadotta l-procedura msemmija mill-
akkuzat fin-nota tieghu - meta dik il-Qorti ma tkunx adita li hi stess

tiddeciedi fuq il-meritu.

24 L-iskop princ¢ipali tal-procedura invokata mill-akkuzat huwa li
t'dawk il-kazijiet li jaqghu fil-kompetenza estiza tal-Qorti tal-
Magistrati - u fejn allura dik il-Qorti tkun tista’ jigi vestita bis-setgha
li tiddeciedi I-meritu tal-kaz - il-Magistrat sedenti jkun f'qaghda i,

bhala regola, jerga jisma’ lix-xiehda li jkunu diga nstemghu mill-
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Magistrat precedenti u dan sabiex il-Magistrat il-gdid ikun f'qaghda
li jaghmel evalwazzjoni tajba tax-xiehda tal-istess xhieda, inter alia
skont il-kriterja msemmija fl-artikoli 637 u 638 tal-Kodic¢i Kriminali.

F'dak il-kuntest zviluppat il-prassi invokata mid-Difiza f’'dan il-kaz.

25.Din il-prassi, bazata fuq ezigenzi ta’ pratticita u speditezza fid-
determinazzjoni tal-procedura quddiem il-Qorti tal-Magistrati
(Malta) giet elaborata wkoll in vista ta” dak mistqarr fis-sentenza I1-
Pulizija vs. Joseph Bartolo dec¢iza mill-Qorti tal-Appell Kriminali
presjeduta mill-Imhallef Vincent De Gaetano nhar id-9 ta’

Settembru 1999 fejn gie deciz is-segwenti :

3. II-Qorti tal-Magistrati bhala qorti ta' prim istanza kienet obbligata li tisma' "fil-
qorti u wviva voce" (Art. 646(1) tal-Kap. 9) ix-xhieda mressqa kemm mill-
prosekuzzjoni kif ukoll mid-difiza. Dan isir sabiex il-gudikant -- f'dan il-kaz il-

magistrat li jippronunzja s-sentenza -- jaghmel il-valutazzjoni tieghu tal-provi
skond 1-Artikoli 637, 638 u 639 tal-Kodici Kriminali, u, billi japplika 1-ligi ghall-
fatti kif jirrisultawlu, jiddeciedi dwar il-htija 0 meno tal-imputat. Wiehed mill-
kriterji l-aktar importanti sabiex il-gudikant jasal ghall-konkluzzjoni tieghu dwar
x'jemmen jew x'ma jemminx minn dak li jghid xhud hu dak ta' "l-imgieba,
kondotta u karattru tax-xhud" (Art. 637) minn fuq il-pedana tax-xhieda. Biex dan

il-kriterju jkun jista'jigi applikat hu evidenti li -magistrat ghandu jisma' b'widhejh
u jara b'ghajnej lix-xhud jiddeponi. Naturalment il-ligi tipprovdi wkoll ghal certi
eccezzjonijiet fejn il-gudikant, anke fil-Qorti tal-Magistrati bhala qorti ta' prim
istanza, jista' joqghod fuq deposizzjonijiet migjuba bil-miktub, bhal, per ezempju,
fil-kaz ta' certifikati ta' tobba akkumpanjati minn affidavit (Art. 646(7)). Pero' r-
regola hi li lI-gudikant tal-prim istanza ghandu jisma' hu ix-xhieda biex ikun

verament f'posizzjoni li jaghti gudizzju skond il-ligi. Il-posizzjoni hi differenti

meta I-Qorti tal-Magistrati ma tkunx qed tagixxi bhala qorti ta' prim istanza, jew
meta tkun ged tagixxi bhala Qorti Istruttorja biex tiddeciedi biss jekk hemmx kaz
prima facie skond l-Artikolu 401(2) tal-Kap. 9, jew meta tkun qed tagixxi bhala
Qorti Rimandanti fi proceduri ta' estradizzjoni. Kwantu ghal din il-Qorti, cioe'
ghall-Qorti ta' 1-Appell Kriminali, il-posizzjoni dwar is-smigh ta' xhieda giet
imfissra b'mod car fis-sentenza preliminari tat-23 ta' Lulju, 1999 fil-kawza fl-
ismijiet Il-Pulizija v. Bartolomeo Micallef u Isabella Micallef, ghal liema
sentenza ged issir referenza a skans ta' ripetizzjoni
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26.Din hija I-logika wara dik il-procedura imsemmija mill-akkuzat fin-
nota tieghu li pero ma ghandhiex titqgies applikabbli ghall-kuntest
ta’ dan il-kaz fejn il-Qorti tal-Magistrati ma tkunx sejra tiehu

konjizzjoni tal-meritu tal-kaz u tippronunzja s-sentenza.

27.Ghaldagqstant it-tielet ec¢ezzjoni sejra tigi michuda.

Ikkunsidrat

28.Din il-Qorti rat 1li l-akkuzat irrilaxxja sensiela ta’ stqarrijiet li
inghataw fid-9 t'April 2005; 10 t'April 2005; 15 t'April 2005; 17
t' April 2005; 23 t’ April 2005; 20 ta” Frar 2009 u 19 ta’ Frar 2013;

29 1lli kwantu ghal dawk l-istqarrijiet li gew rilaxxjati gabel id-dhul fis-
sehh tal-emendi li kienu introdotti bl-Att III tal-2002 fl-10 ta” Frar
2010, din il-Qorti jidhrilha 1i ghandha timxi in linea ma dak deciz
mill-Qorti tal-Appell Kriminali (Superjuri) fil-kawza fl-ismijiet Ir-
Repubblika ta” Malta vs. Ronnie (Ronald) Azzopardi deciza fid-29
ta” Mejju 20198 fejn gie ritenut is-segwenti :

53. Illi l-appellant iganqgal f'dan l-istadju l-eccezzjoni dwar in-nuqqas ta’
valur probatorju tal-istqarrijiet minnu rilaxxjati lill-pulizija a tempo vergine
meta kien gie arrestat u interrogat. Jibda biex jinghad illi I-appellant qatt
ma ammetta r-responsabbilta” tieghu ghal dan I-event kriminuz u dejjem
cahad l-involviment tieghu. Huwa ndubitat madanakollu illi fiz-zmien li
kien gie mitkellem mill-pulizija, huwa ma kienx inghata d-dritt li
jikkonsulta ma" avukat tal-ghazla tieghu billi 1-ligi applikabbli {f'dak iz-
zmien dan il-jedd kienet tipprekludieh.

3 Fejn allura kien issa maghruf l-ezitu tas-sentenza tal-QEDB fl-ismijiet Beuze vs Belgium deciza mill-
Grand Chamber fid-9 ta” Novembru 2018.
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54. 1lli I-appellant ghandu ragun f'dan l-ilment minnu imganqgal u dan fid-
dawl tal-izviluppi legali kif ukoll gurisprudenzjali in materja f'"dawn 1-
ahhar snin. Illi sa ftit ilu din il-Qorti (kif diversament komposta) rega’
sahget il-principju ta’ dritt illi stqarrija rilaxxjata minghajr il-jedd tal-
persuna suspettata tikkonferixxi mal-avukat tal-fiducja taghha hija leziva
tad-dritt tieghu ghal smigh xieraq u kwindi ghandha tigi skarata bhala

prova in atti!>". 1li allura ghalkemm il-gurati fiz-zmien li kien celebrat il-
guri inghataw direzzjoni mill-Imhallef sabiex jiehdu kont tat-twegibiet
moghtija fl- istqarrijiet rilaxxjati mill-appellant, madanakollu minn dak iz-
zmien il-posizzjoni legali u gurisprudenzjali inbidlet, in linea mad-
decizjonijiet moghtija mill-Qorti Ewropeja dwar id-Drittijiet tal-Bniedem
b’uhud minn dawn id-decizjonijiet sahansitra inghataw fil-konfront ta’
Malta :
“7. Brevement rakkontata is-sitwazzjoni qabel 1-2002, fil-kwistjoni tal-
istqarrija fil-pre trial stage, persuna arrestata ma kellha ebda jedd ghall-
xi forma ta’ assistenza legali sakemm iddum arrestata inkluz waqt 1-
interrogatorju. L-Att III tal-2002 imbaghad introduca fis-sistema legali
taghna forma ta’ dritt ta’ assistenza legali billi ta il-jedd li persuna
arrestata tkun intitolata titkellem wicc imm’wicc jew bit- telefon ma’
avukat jew prokuratur legali ghal mhux aktar minn siegha zmien ex
artikolu 355 AT tal-Kap 9. Dan il-jedd ma dahalx fis-sistema legali taghna
minghajr skossi ghaliex 1- artikolu 355 AU imbaghad holoq id-dritt tal-
inferenza, igifieri, li f'kaz fejn l-arrestat ikun utilizza d-dritt li jikkonsulta
mal- legali tieghu, ikun naqas milli jsemmi fatti li ragonevolment ikun
mistenni li jsemmi, 1-Qorti, allura fi stadju wara l-pre trial stage, “tista
taghmel dawk l-inferenzi minn dan in-nuqqas bhala jidhru xierqa, liema
inferenzi ma jistghux wahedhom jitqiesu bhala prova ta’ htija izda
jistghu jitqiesu bhala li jammontaw ghal korroborazzjoni ta’” kull xhieda
ta’ htija tal- persuna akkuzata jew imputata”. Dan kien ifisser illi ma
tistghax issir tali inferenza f'dak il-kaz li l-persuna arrestata tghazel li ma
tghamilx uzu mill-jedd ghall-assistenza legali. Mqabbla dawn il-
provvedimenti mad-Direttiva numru 2013/48/EU tal-Parlament Ewropew
u tal-Kunsill dwar id- dritt ghall-assistenza legali waqt l-arrest, kien
hemm lok ghal- dibattitu dwar kemm il-provvedimenti tal-Kap 9
jirrispekkjaw d-dritt ghall-assistenza legali moghti lill-arrestat tenut kont
ukoll illi dan id-dritt, kif ezistenti dakinhar taht il-ligi taghna, kien ristrett
ghal siegha qabel l-interrogatorju u b’hekk kien jeskludi 1-jedd tal-
presenza tal-avukat waqt l-istess interrogatorju. F'dak l-istadju l-arrestat
kien soggett ghal- mistoqsijiet diretti u suggestivi bir-risposti taghhom,
anke jekk jghazel li ma jwegibx, bit-traskrizzjoni tieghu tkun
eventwalment esebita fil-proceduri kontrih fejn ikun meqjus innocenti
sakemm pruvat mod iehor. Tajjeb li jkun rilevat ukoll illi 1-Att III tal-2002
ma dahalx fis-sehh qabel is-sena 2010;
8. Gara, izda, illi 1-Att LI tal-2017 biddel 1-Artikolu 355AT u I- Artikoliu
355 AU meta dahal fil-kodici id-dritt tal-assistenza legali kif postulat fid-
Direttiva 2013/48 EU. Dawn l-emendi dahlu fis-sehh permezz tal-Avviz

415 Ir-Repubblika ta” Malta vs Rio Micallef et.
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Legali 401/2016, igifieri ferm wara 1-ghoti tal-ewwel sentenza. Tajjeb li
jinghad ukoll illi bis-sahha tal-Avviz Legali 102/2017 maghmulha taht il-
Kodici Kriminali, kienu introdotti fis-sistema legali taghna ir-
Regolamenti dwar il-procedura waqt I-interogazzjoni ta’ persuni
suspettati u persuni akkuzati;

Illi ghalhekk l-evoluzzjoni tad-dritt ta” assistenza legali, kompriz allura 1-
enuncjazzjonijiet tal-Qorti Kostituzzjonali jista” jkun ekwiparat ma’ bdil

fil-ligi... 16°

55. Tenut kont tal-fatt illi l-istqarrijiet esebiti in atti gew rilaxxjati mill-
appellant gabel 1-2010, u allura fiz-zmien meta d-dritt ghall-assistenza
legali kien kompletament inezistenti, din il-Qorti ma tistax hlief tiskarta 1-
istqarrijiet rilaxxjati mill-appellant meta tigi biex taghmel 1l-evalwazzjoni
mill-gdid tal-provi fl-aggravju lilha devolut marbut mal-apprezzament tal-
provi.

30.1lli din is-sentenza tibni fuq il-logika ta’ sentenza ohra moghtija
mill-Qorti Kostituzzjonali fl-ismijiet Il-Pulizija vs. Clayton
Azzopardi tat-13 ta’ Frar 2017 fejn inter alia intqal hekk :

L-argument tal-Avukat Generali huwa ghalhekk logiku u ragonevoli, u I-
qorti tagbel illi f'"dan l-istadju ghadu ma sehh ebda ksur tal-jedd ghal smigh
xieraq. Madankollu, kif osservat fil-kaz ta” Malcolm Said, il-qorti xorta hija
tal-fehma li ma jkunx ghaqli li 1-proc¢ess kriminali jithalla jitkompla bil-
produzzjoni tal-istqarrija tal-attur ukoll jekk, kif josserva Il-Avukat
Generali, ma jidher li hemm xejn kompromettenti ghall-attur fiha. Il-qorti
tasal ghal din il-konkluzjoni fid-dawl tal-posizzjoni li hadet il-Qorti
Ewropea fil-kaz ta” Borg. Ghalhekk, ghalkemm ghadu ma sehh ebda ksur
tal-jedd ghal smigh xieraq, fi¢-cirkostanzi huwa xieraq illi, kif qalet l-ewwel
gorti, ma jsir ebda uzu mill-istqarrija fil-process kriminali sabiex, meta 1-
process kriminali jintemm, ma jkunx tnigges b’irregolarita li tista” twassal
ghal konsegwenzi bhal dawk fil-kaz ta’ Borg.

31.Din il-Qorti jidhrilha li kwantu ghall-istqarrijiet rilaxxjati qabel id-
dhul fis-sehh tal-Att III tal-2002 u l-konsegwenti emendi li bdew
jaghtu lok ghal forma t’assistenza legali, problema principali kienet

il-projbizzjoni sistemika li kienet tezisti fil-Ligi Maltija fejn ebda

516 Repubblika ta” Malta vs Rio Micallef, David Tabone u Darren James Vella - Appell 14/2013/1 dec¢iza
mill- Qorti tal-Appell Kriminali Superjuri, deciza nhar it-3 ta” April 2019.
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forma t'assistenza legali ma kienet permessa qabel jew wagqt
interrogatorju mill-Pulizija jew forzi perposti ghaz-zamma tal-ordni

til-pajjiz.

32.Is-sentenzi ta” Beuze v. Belgium® u Farrugia v. Malta’ xi ftitjew wisq
irrilassaw il-posizzjoni rigida gia adottata minn Borg v. Malta® u
kazijiet ohra fejn il-QEDB qgieset il-ksur awtomatiku tal-jeddijiet tal-
bniedem bhala rizultat ta’ projbizzjoni sistemika tal-jedd ghal
assistenza legali gabel jew waqt interrogazzjoni. In-nuqqas ta’
linejarita stretta fil-posizzjoni tal-QEDB fuq dan il-punt waslet ukoll
ghal interpretazzjonijiet differenti mill-Qrati domesti¢i. Din tista’
tkun rifless ta® posizzjonijiet ideologici differenti li joqltu l-punt
legali sollevati bl-e¢¢ezzjoni preliminari f'dan il-kaz. Kif jigri spiss,
dawn is-sentenzi mhux dejjem ikunu unanimi; u bosta drabi jkun
hemm opinjonijiet dissenzjenti esperessa minn xi whud mill-
Imhalfin li jiffurmaw parti minn dik il-Qorti. Fil-kuntest tal-materja
legali dibattuta opinjonijiet dissenzjenti ma huma xejn sorprendenti
minhabba t-tensjonijiet ideologici li jolqtu dawn il-punti legali u li
waslu ghal konkluzjonijiet differenti fuq l-istess punti legali matul

dawn l-ahhar snin.

33.Jirrizulta li s-sentenza Azzopardi aktar il-fuq imsemmija inghatat
madwar sitt xhur wara s-sentenza Beuze, izda giet pronunzjata biss
tmint ijiem gabel ma giet moghtija s-sentenza Farrugia. Jibqa’ pero

I-fattli Farrugia v. Malta kien jittratta kaz kriminali li kien gie deciz,

6 QEDB, Grand Chamber, 9 ta” Novembru 2018.
" QEDB, Third Section, 4 ta’ Gunju 2019.
8 QEDB, 12 ta’ Jannar 2016.
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mentri dan in disamina huwa kaz kriminali li ghad irid jigi celebrat.
B’hekk din il-Qorti ghadha fi stadju li tista” tqis i¢-¢irkostanzi
partikolari u tevalwa l-prin¢ipiji li jitnisslu minn din il-kazistika tal-

QEDB u tapplikaha b’'mod konkret ghall-kaz in kwistjoni.

34.Fis-sentenza tal-Qrati Kostituzzjonali fl-ismijiet Graziella Attard
vs. L-Avukat Generali® f'dec¢izjoni moghtija allura kemm wara
Beuze kif ukoll wara Farrugia v. Malta, dik il-Qorti ¢cahdet l-appell
tal-Avukat Generali wara li rriteniet 1i anki jekk ma jirrizultax ksur
tad-drittijiet ta” smiegh xieraq fid-dawl tal-linji gwida ta’ Farrugia,
bhala salvagwardja ma kienx ikun ghagqli li (partikolarment fid-
dawl tal-inkonsistenzi fis-sentenzi tal-Qorti Ewropeja li kien johloq
element ta” imprevedibbilita” - kif kienu jirrizultaw il-posizzjonijiet
konfliggenti bejn il-kaz Borg u l-kaz Beuze) l-process kriminali
jithalla jitkompla bil-produzzjoni tal-istqarrija moghtija minn
Attard lill-Pulizija minhabba 1i fi¢-¢irkostanzi, in-nuqqas ta’
ghajnuna ta’ avukat ma kienx nuqqas li ma jista’ jkollu ebda
konsegwenza ta’ pregudizzju ghall-attri¢i, aktar u aktar meta fl-
istqarrija ammettiet sehemha fir-reat. F'dak il-kaz l-akkuzata ma
kienetx inghatat l-opportunita li titkellem ma avukat qabel ma bdiet

l-interrogazzjoni mill-Pulizija.

35.F'dan l-isfond c¢irkostanzjali,’® anke fid-dawl tal-evoluzzjoni

relattivament asimettrika tal-gurisprudenza lokali u dik tal-QEDB

9 Deciza fis-27 ta’ Settembru 2019.
10 Kemxejn differenti minn Farrugia v. Malta,
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fuq il-punti msemmija aktar il-fuq, ma jkunx ghagqli li f'dan I-istadju,
jsir uzu mill-istqarrijiet imsemmija u li gew rilaxxjati mill-akkuzat
fic-cirkostanzi fattwali u legali prevalenti bejn 1-2005 u 1-2009 u li
s’issa jifformaw parti mill-process kriminali. Dan ukoll sabiex, meta
l-process kriminali jkun intemm, ma jkunx jista’ jinghad li gie
mnigges b’xi irregolarita li tista’ twassal ghal xi konsegwenzi fuq il-

konkluzjonijiet li jkunu ttiehdu fi tmiem il-kaz, ikunu xi jkunu.

Ikkunsidrat

36.11li pero s-sitwazzjoni legali u gurisprudenzjali regolanti I-
ammissibilita u l-uzu eventwali li jista” jsir mill-istqarrija rilaxxjata
fid-19 ta” Frar 2013 hija differenti minn dik li ti¢c¢cirkonda dawk 1-

istqarrijiet rilaxxjati bejn 1-2005 u 2009.

37 .Meta saret din l-istqarrija fid-19 ta” Frar 2013 kienu lahqu dahlu fis-
sehh l-emendi bl-Avviz Legali 35 tal-2010 fejn allura issa I-Ligi ma
tistax tinghad li kienet tipprovdi ghal projbizzjoni sistemika tal-jedd
tal-assistenza legali li twassal ghal vjolazzjoni awtomatika tal-
jeddijiet ta” smiegh xieraq. Il-Ligi issa giet li tipprovdi ghal forma t’
assistenza legali, li ghalkemm ma kienetx testendi ghall-presenza
tal-Avukat anke matul il-kors tal-interrogatorju, zgur li issa kienet
taghti l-jedd tal-ghazla lil min ikun sejjer jigi interrogat mill-Pulizija
Ezekuttiva sabiex ikun jista’ jiftah ghajnejh u jiehu parir jekk

ghandux jitkellem u xjista” jghid u ma jghidx u x’konsegwenzi jkun
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hemm kemm jekk jikkopera u kemm jekk le - kemm jekk jitkellem

u kemm jekk jibga” sieket u ma jwegibx ghal kollox jew in parti.

38.F’dan il-kaz, jirrizulta ¢ar li fid-19 ta’ Frar 2013, l-akkuzat ghazel li
jirrifjuta dak il-jedd ta” assistenza legali kif kien dak iz-zmien li gie
moghti lilu.

39.1l-kuntest legali differenti minn dak prevalenti fis-snin 2005 u 2009
irrifletta ruhu wkoll fil-mod kif uhud minn dawn il-Qrati bdew
jikkunsidraw il-kwistjoni li tolqot l-ammissibbilta” u l-uzu fil-
proceduri kriminali ta” dawk l-istqarrijiet li kienu gew rilaxxjati
wara d-dhul fis-sehh f1-2010 tal-Att I1I tal-2002 - b’'mod spe¢jali ghal
dawk il-kazijiet li kien ghad irid jigi ¢elebrat il-proc¢ess kriminali
fihom, u b'mod partikolari wara li inghataw is-sentenzi Beuze u

Farrugia aktar il-fuq imsemmija.

40.Analizi dettaljata tac-cirkostanzi kollha tal-kaz li jsawru kemm: il-
persuna tal-akkuzat kif ukoll tal-fatti u l-ambjenti kollha li
jiccirkondaw il-kaz nonche l-investigazzjoni u l-process s’issa jsiru

importanti hafna, aktar minn qatt qabel.

41.Qabel xejn jigi rilevat li fix-xiehda tieghu l-Ispettur Christopher
Pullicino jikkonferma li huwa kien assista ghall-interrogazzjoni tal-
akkuzat Habesh fid-19 ta’ Frar 2013 flimkien mal-Ispettur Louise
Calleja.
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42.Inoltre, gabel ma din l-istqarrija bdiet tigi rilaxxjata l-akkuzat
inghata twissija fis-sens li “M’intix obbligat li titkellem sakemm ma

tkunx tixtieq titkellem, imma dak li tghid jista’ jingieb bi prova”.

43.1zjed minn hekk a fol 206 giet prezentata dikjarazzjoni, ukoll
iffirmata mill-akkuzat Habesh, 1i kienet tghid hekk :

Wara li jiena Ismael Habesh gejt arrestat in konnessjoni ma reat ta” omicidju
volontarju li sehh f’April 2005 gewwa 1-Marsa u xi reati ohra li jistghu
johorgu matul il-kors ta” din l-investigazzjoni u gejt infurmat minn Spettur
Chris Pullicino li jien ghandi 1-jedd, jekk hekk nitlob, 1i qabel ma ssirli xi
interrogazzjoni nithalla kemm jista” jkun malajr nikkonsulta privatament
ma’ avuvat jew prokuratur legali, wicc imb’wicc jew bit-telefon, ghal mhux
aktar minn siegha zmien, gieghed niddikjara li jiena gieghed nirrinunzja
milli nezercita” dan id-dritt.

44.Din id-dikjarazzjoni l-akkuzat ghamilha fis-1300 tad-19 ta” Frar
2013. L-istqarrija rilaxxjata minnu saret imbaghad fl-istess jum fit-
1515 u spiccat fil-1640. Jigifieri l-akkuzat kellu wkoll hin bizzejjed
biex jekk irid, jibdel l-idea tieghu u jaghzel li jkun assistit minn
avukat. Izda evidentement l-akkuzat ma biddilx hsiebu u ghazel
liberament li ma jiehux il-parir legali tal-avukat qabel gie mitlub li

jirrilaxxja l-istqarrija tieghu tad-19 ta’ Frar 2013.

45.Inoltre, ghalkemm wara li rrilaxxja dik l-istqarrija l-akkuzat ghazel
li ma jiffirmahhiex, fl-ahhar taghha hemm imnizla dikjarazzjoni
ohra li tghid 1i :

niddikjara li din ghamiltha jien volontarjament u ma gietx imgheghla
b’theddid jew biza, jew b’weghediet jew twebbil ta” xi vantaggi, u wara li
giet mogqrija lili naghzel li ma niffirmax.

Page 26 of 57



46.Ma jirrizultax li din id-dikjarazzjoni giet b’xi mod attakkata mill-
akkuzat - ghajr hlief ghall-ilment tieghu relattivament ghall-fatt li
issa qieghed jikkontendi li ma kellux l-assistenza legali u li dan il-

fatt jallega li kien jilledilu 1-jeddijiet tieghu ta” smiegh xieraq.

47.Issa fl-appell kriminali fl-ismijiet Il-Pulizija vs. Timothy Joseph
Agius, deciz fil-21ta” Lulju 2020, il-Qorti tal-Appell Kriminali (Sede
Inferjuri) taghat sentenza dettaljata hafna fejn ghamlet esposizzjoni
tal-kazijiet l-aktar recenti li jolqtu aspetti kemm legali kif ukoll
dawk li jolqtu l-jeddijiet tal-bniedem dwar materji legali simili ghal
dawk in ezami f'dan il-kaz, li hadet ¢erta posizzjoni. Imbaghad fl-
appell kriminali fl-ismijiet II-Pulizija vs. Simon Camilleri maqtugh
fis-7 ta Mejju 2020, gie deciz is-segwenti :

31.1lli wiehed mill-aggravji princ¢ipali tal-appellant jittratta I-
inammissibbilita tal-istqarrija rilaxxjata minnu lill-Pulizija. II-
gurisprudenza l-aktar recenti kemm tal-Qrati Maltin, kif ukoll il-Qorti
Ewropea dwar id-Drittijiet tal-Bniedem (il-Qorti Ewropea) dwar din il-
materja zviluppat diversi prin¢ipji regolaturi dwar meta jigu riskontrati
b’allegazzjonijiet ta” ksur tad-drittijiet minhabba n-nuqqgas tal-access
ghall-avukat. Fis-sentenza Beuze vs Belgium (para 120 - 130)!1 il-Qorti
Ewropea iddikjarat illi I-obbligu tal-assitenza legali japplika mill-
mument meta’ persuna tkun “charged with a criminal offence’ u dan skond
it-tifsira indikata fl-artikolu 6(3) tal-Konvenzjoni Ewropea (para 129).12

32. Madankollu skond l-istess sentenza dik il-Qorti stabbiliet illi :
In the light of the nature of the privilege against self-incrimination and the right to
remain silent, the Court considers that in principle there can be no justification for
a failure to notify a suspect of these rights. Where a suspect has not, however, been

1 Deciza fid-9 ta” Novembru 2018 mill-Qorti Ewropea ghall-protezzjoni tad-Drittijiet tal-Bniedem,
applikazzjoni no. 71409/10.
12Artikolu 6(3) :
Everyone charged with a criminal offence has the following minimum rights:
(a) to be informed promptly, in a language which he understands and in detail, of the nature and cause of the accusation
against him;
(b) to have adequate time and the facilities for the preparation of his defence;
(c) to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay
for legal assistance, to be given it free when the interests of justice so require;
(d) to examine or have examined witnesses against him and to obtain the attendance and examination of witnesses on
his behalf under the same conditions as witnesses against him;
(e) to have the free assistance of an interpreter if he cannot understand or speak the language used in court.
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so notified, the Court must examine whether, notwithstanding this failure, the
proceedings as a whole were fair. Immediate access to a lawyer able to provide
information about procedural rights is likely to prevent unfairness arising from the
absence of any official notification of these rights. However, where access to a
lawyer is delayed, the need for the investigative authorities to notify the suspect of
his right to a lawyer, his right to remain silent and the privilege against
self-incrimination takes on particular importance (see Ibrahim and Others, cited
above, § 273, and case-law cited therein).”

33. Jigifieri li skond din is-sentenza tal-Grand Chamber tal-Qorti Ewropea, 1-

34.

eskluzjoni tat-twissija lil dak li jkun bid-dritt tieghu li jkun assistit minn
avukat ma ggibx maghha awtomatikament il-konsegwenza tal-ksur ta’
smiegh xieraq jew l-inammissibilita ta” evidenza migbura f’dak l-istadju.
Biex jitqies integrat ksur tal-jeddijiet fundamentali tal-bniedem il-Qorti
tkun trid tistharreg il-procedura kollha kif tkun giet applikata f'dak il-
kaz partikolari b’'mod shih; u huwa wara li ssir l-analizi ta’ dan 1-
ezercizzju globali li 1-Qorti tkun tista” tghid jekk il-procedura segwita
kienetx thares il-jeddijiet ta” smiegh xieraq jew le.

Fl-istess sentenza inghad illi apparti certu istanzi indikati fejn il-
prezenza attiva u mhux astratta tal-avukat tkun mehtiega :

the Court has indicated that account must be taken, on a case-by-case basis, in
assessing the overall fairness of proceedings, of the whole range of services
specifically associated with legal assistance: discussion of the case, organisation of
the defence, collection of exculpatory evidence, preparation for questioning,
support for an accused in distress, and verification of the conditions of detention
(see Hovanesian v. Bulgaria, no. 31814/03, § 34, 21 December 2010; Simons, cited
above, § 30; A.T. v. Luxembourg, cited above, § 64; Adamkiewicz, cited above, § 84;
and Dvorski, cited above, §§ 78 and 108)’.

35.Din is-sentenza stharrget il-princ¢ipji rizultanti mill-kaz Salduz vs

Turkey. Biss f'Beuze il-Qorti Ewropea irrikonoxxiet li sussegwentement
l-istess Qorti kienet hadet approc¢ inqas assolutista. Fil-fatt qalet hekk :

138. The Salduz judgment also demonstrated that the application on a “systematic
basis”, in other words on a statutory basis, of a restriction on the right to be assisted
by a lawyer during the pre-trial phase could not constitute a compelling
reason (ibid., § 56). In spite of the lack of compelling reasons in that case, the Court
nevertheless analysed the consequences, in terms of overall fairness, of the
admission in evidence of statements made by the accused in the absence of a lawyer.
It took the view that this defect could not have been cured by the other procedural
safeguards provided under domestic law (ibid., §§ 52 and 57-58).

139. The stages of the analysis as set out in the Salduz judgment - first looking at
whether or not there were compelling reasons to justify the restriction on the right
of access to a lawyer, then examining the overall fairness of the proceedings - have
been followed by Chambers of the Court in cases concerning either statutory
restrictions of a general and mandatory nature, or restrictions stemming from case-
specific decisions taken by the competent authorities.

140. In a number of cases, which all concerned Turkey, the Court did not, however,
address the question of compelling reasons, and neither did it examine
the fairness of the proceedings, but found that systematic restrictions on the right
of access to a lawyer had led, ab initio, to a violation of the Convention (see, in
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particular, Dayanan, cited above, § 33, and Boz v. Turkey, no.2039/04, § 35, 9
February 2010). Nevertheless, in the majority of cases, the Court has opted for a less
absolute approach and has conducted an examination of the overall fairness of the
proceedings, sometimes in summary form (see, among other authorities, Cark¢:
v. Turkey (no. 2), no. 28451/08, §§ 43-46, 14 October 2014), and sometimes in greater
detail (see, among other authorities, A.T. v. Luxembourg, cited above, §§ 72-75).

141. Being confronted with a certain divergence in the approach to be followed,
in Ibrahim and Others the Court consolidated the principle established by the Salduz
judgment, thus confirming that the applicable test consisted of two stages and
providing some clarification as to each of those stages and the relationship between
them (see [brahim and Others, cited above, §§ 257 and 258-62).

36. Sabiex dan jigi stabbilit, il-Qorti rriteniet is-segwenti:
(a) Concept of compelling reasons

142. The criterion of “compelling reasons” is a stringent one: having regard to the
fundamental nature and importance of early access to legal advice, in particular at the
suspect’s first police interview, restrictions on access to a lawyer are permitted only in
exceptional circumstances, must be of a temporary nature and must be based on an
individual assessment of the particular circumstances of the case (see Salduz, cited
above, §§ 54 in fine and 55, and Ibrahim and Others, cited above, § 258). A finding of
compelling reasons cannot stem from the mere existence of legislation precluding the
presence of a lawyer. The fact that there is a general and mandatory restriction on the
right of access to a lawyer, having a statutory basis, does not remove the need for the
national authorities to ascertain, through an individual and case-specific assessment,
whether there are any compelling reasons.

143. The Court has also explained that where a respondent Government have
convincingly demonstrated the existence of an urgent need to avert serious adverse
consequences for life, liberty or physical integrity in a given case, this can amount to a
compelling reason to restrict access to legal advice for the purposes of Article 6 of the
Convention (see Ibrahim and Others, cited above, § 259, and Simeonovi, cited above,
§117).

(B) The fairness of the proceedings as a whole and the relationship between the two
stages of the test

144. In Ibrahim and Others the Court also confirmed that the absence of compelling
reasons did not lead in itself to a finding of a violation of Article 6. Whether or not there
are compelling reasons, it is necessary in each case to view the proceedings as a whole
(see Ibrahim and Others, cited above, § 262). That latter point is of particular importance
in the present case, since the applicant relied on a certain interpretation of the Court’s
case-law on the right of access to a lawyer (see paragraph 97 above) to the effect that
the statutory and systematic origin of a restriction on that right sufficed, in the absence
of compelling reasons, for the requirements of Article6 to have been breached.
However, as can be seen from the [brahim and Others judgment, followed by
the Simeonovi judgment, the Court rejected the argument of the applicants in those
cases that Salduz had laid down an absolute rule of that nature. The Court has thus
departed from the principle that was set out, in particular, in the Dayanan case and
other judgments against Turkey (see paragraph 140 above).

145. Where there are no compelling reasons, the Court must apply very strict scrutiny

to its fairness assessment. The absence of such reasons weighs heavily in the balance
when assessing the overall fairness of the criminal proceedings and may tip the balance
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towards finding a violation. The onus will then be on the Government to demonstrate
convincingly why, exceptionally and in the specific circumstances of the case, the
overall fairness of the criminal proceedings was not irretrievably prejudiced by the
restriction on access to a lawyer (see Ibrahim and Others, cited above, § 265).

146. The Court further emphasises that where access to a lawyer was delayed, and
where the suspect was not notified of the right to legal assistance, the privilege against
self-incrimination or the right to remain silent, it will be even more difficult for the
Government to show that the proceedings as a whole were fair (ibid., § 273 in fine).

147. Lastly, it must be pointed out that the principle of placing the overall fairness of
the proceedings at the heart of the assessment is not limited to the right of access to a
lawyer under Article 6 § 3 (c) but is inherent in the broader case-law on defence rights
enshrined in Article 6 § 1 of the Convention (see the case-law on Article 6 § 1 cited in
paragraph 120 above).

148. That emphasis, moreover, is consistent with the role of the Court, which is not to
adjudicate in the abstract or to harmonise the various legal systems, but to establish
safeguards to ensure that the proceedings followed in each case comply with the
requirements of a fair trial, having regard to the specific circumstances of each accused.

149. As the Court has already observed, subject to respect for the overall fairness of the
proceedings, the conditions for the application of Article 6 §§ 1 and 3 (c) during police
custody and the pre-trial proceedings will depend on the specific nature of those two
phases and on the circumstances of the case.

() Relevant factors for the overall fairness assessment

150. When examining the proceedings as a whole in order to assess the impact of
procedural failings at the pre-trial stage on the overall fairness of the criminal
proceedings, the following non-exhaustive list of factors, drawn from the Court’s case-
law, should, where appropriate, be taken into account (see Ibrahim and Others,cited
above, § 274, and Simeonovi, cited above, § 120):

(a) whether the applicant was particularly vulnerable, for example by reason of age or
mental capacity;

(b) the legal framework governing the pre-trial proceedings and the admissibility of
evidence at trial, and whether it was complied with - where an exclusionary rule
applied, it is particularly unlikely that the proceedings as a whole would be considered
unfair;

(c) whether the applicant had the opportunity to challenge the authenticity of the
evidence and oppose its use;

(d) the quality of the evidence and whether the circumstances in which it was obtained
cast doubt on its reliability or accuracy, taking into account the degree and nature of
any compulsion;

(e) where evidence was obtained unlawfully, the unlawfulness in question and, where
it stems from a violation of another Convention Article, the nature of the violation
found;

(f) in the case of a statement, the nature of the statement and whether it was promptly
retracted or modified;

(g) the use to which the evidence was put, and in particular whether the evidence
formed an integral or significant part of the probative evidence upon which the
conviction was based, and the strength of the other evidence in the case;

(h) whether the assessment of guilt was performed by professional judges or lay
magistrates, or by lay jurors, and the content of any directions or guidance given to the
latter;

(i) the weight of the public interest in the investigation and punishment of the
particular offence in issue; and
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(j) other relevant procedural safeguards afforded by domestic law and practice.

37. L-istess princ¢iplji gew applikati f’sentenza ohra ta’ din il-Qorti fil-kawza

38.

39.

40.

fl-ismijiet Farrugia Carmel Joseph vs Malta fejn a bazi ta’ dawn il-

principji I-Qorti kkonkludiet illi
while very strict scrutiny must be applied where there are no compelling reasons to
justify the restriction on the right of access to a lawyer, the Court, in the specific
circumstances of the case, finds that having taken into account the combination of
the various above-mentioned factors, despite the lack of procedural safeguards
relevant to the instant case, the overall fairness of the criminal proceedings was not
irretrievably prejudiced by the restriction on access to a lawyer.

Illi f'dan il-kaz, jirrizulta li qabel ma l-appellant gie mitkellem mill-
Pulizija, kemm fit-28 ta’ Gunju 2015 kif ukoll I-ghada, huwa kien inghata
twissija mill-Ispettur Joseph Mercieca. Nhar it-28 ta’ Gunju l-ispettur
Mercieca, fil-prezenza ta’” PC Donatello Cortis l-appellant kien inghata
d-dritt li jikkonsulta mal-avukat Dr. Victor Bugeja, avulat ghall-
ghajnuna legali, wara li l-legali mixtieq minnu, Dr. Leon Bencini ma
kienx gieghed jiehu telefonati. Matul l-istess jum, qabel ma ttiehdet 1-
istqarrija minghandu l-appellant gie wkoll imwissi li ma kienx obbligat
li jitkellem sakemm ma jkunx jixtieq li jitkellem; li dak li jghid jista’
jingieb bi prova; madanakollu jekk ma jkun irid jghid xejn, jew jonqos li
jsemmi xi fatt, il-Qorti jew il-gudikant jistghu jaslu ghal regola
t'inferenza li tammonta ghal prova korroborattiva, jekk matul il-process
huwa jressaq difiza li tkun ibbazata fuq xi fatt li ma jkunx semma matul
l-interrogazzjoni. L-istess twissijiet inghatawlu I-ghada, 29 ta’ Gunju
2015 mill-ispettur Mercieca fil-prezenza tal-Ispettur Kylie Borg. Anke
din id-darba l-appellant ghazel li jitkellem mal-Avukat Victor Bugeja
gabel ma sarlu l-interrogatorju.

Fiz-zmien meta sehh dan il-kaz, u ¢ioe fis-sena 2015, il-ligi Maltija kienet
ghadha ma tistipulax b’'mod c¢ar illi kull min ikun mizmum ghandu
awtomatikament jinghata acc¢ess ghall-avukat. Infatti l-artikolu 355AT
tal-Kodici Kriminali qabel I-emendi kien jinqara kif gej:
355AT. (1) Bla hsara ghad-disposizzjonijiet tas-subartikolu (3), persuna li tkun
arrestata u qed tinzamm taht il-kustodja tal-Pulizija f'xi Ghassa jew f'xi post iehor
ta’ detenzjoni awtorizzat ghandha, jekk hija hekk titlob, tithalla kemm jista” jkun
malajr tikkonsulta privatament ma’ avukat jew prokuratur legali, wic¢ imb'wice jew
bit-telefon, ghal mhux iktar minn siegha Zzmien. Kemm jista” jkun malajr qabel ma
tibda tigi interrogata, l-persuna taht kustodja ghandha titgharraf mill-Pulizija bid-
drittijiet li ghandha taht dan is-subartikolu.

Kwindi jidher illi sabiex jiskatta dan id-dritt skond il-ligi applikabbli fi
zmien mertu ta” dan il-kaz, il-persuna ikkoncernata kellha tkun arrestata
u fil-kustodja tal-pulizija fl-ghassa jew post iehor ta’ detenzjoni. Is-

13 Dec¢iza nhar 1-4 ta’ Gunju 2019 mill-Qorti Ewropea tad-Drittijiet tal-Bniedem, Applikazzjoni no.

63041/13.
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sentenzi hawn fuq citati jistghu japplikaw fir-rigward ta’ dan il-kaz
sabiex jigi stabbilit jekk fil-mument meta l-appellant ghamel dawk id-
dikjarazzjonijiet mal-Pulizija, kienx hemm xi lezjoni tad-drittijiet tieghu.
Minn dawn is-sentenzi jirrizulta car li s-sempli¢i eskluzjoni ta” dan id-
dritt ma jwassalx necessarjament ghalbiex il-Qorti tiskarta I-prova li tkun
inkisbet; izda din il-Qorti trid tqis it-totalita” tal-process kriminali mehud
kontra l-appellant sabiex tistabbilixxi jekk kienx hemm xi nuqqas li bih
l-appellant setgha kien pregudikat ghal dak li jirrigwarda is-sejbien ta’
htija tieghu.

41. Skond il-prin¢ipji ravvizati fis-sentenza Beuze il-Qorti Ewropea elenkat
numru ta’ fatturi illi ghandhom jitqiesu mill-Qorti filwaqt li tkun qed
tistabilixxi dan, u senjatament :

(@) il-vulnerabblita tal-persuna koncernata minhabba l-eta’ jew
minhabba inkapacita mentali;

(b) l-istruttura legali li jirregola 1-proceduri pre-trial u l-amissibilta” tal-
provi matul process gudizzarju li fl-eventwalita” tal-applikazzjoni ta” xi
regola li teskludi dan id-dritt, huwa difficli li jitqies bhala ingusta;

(c) jekk l-appellant kellux l-opportunita li jisfida l-awtenti¢ita tal-provi
mressqa kontra tieghu;

(d) il-kwalita ta’ provi kontrih u jekk hemmx dubbju dwar l-attendibilita’
taghhom minhabba I-mod kif dawn gew akkwistati;

(e) jekk il-provi gew ottjenuti illegaliment, jekk dan jipprovjenix minn xi
vjolazzjoni ohra ta” artikolu iehor tal-Konvenzjoni Ewropea u n-natura
ta’ din il-vjolazzjoni;

(f) fil-kaz ta’ stqarrija, jekk din giex prontament rtirata jew mibdula;

(g) il-mod kif l-provi ntuzaw u partikolarment jekk dawn il-provi
kkostitwewx parti integrali jew sinjifikanti tal-provi probatorji li a bazi
taghha l-appellant ikun instab hati u s-sahha ta” provi ohrajn fil-kaz;

(h) jekk il-kunsiderazzjonijiet dwar il-htija sarux minn imhallef jew
magistrat professjonali jew minn gurija popolari u fl-ahhar kaz u jekk
applikabbli, I-estent tad-direzzjoni u I-linji gwida moghtija lilhom dwar
l-istess;

(i) Il-piz tal-interess pubbliku fil-kors tal-investigazzjoni u l-piena tar-
reat in kwistjoni u finalment;

(j) Proceduri protettivi ohrajn relevanti offruti skond il-ligi domestika
jew prattika tal-pajjiz li jkun.

48.Fl-appell kriminali Il-Pulizija vs. Anthony McKay deciz fit-18 ta
Gunju 2020, intqal ukoll is-segwenti :

43. 11li fir-rigward ta” dawn l-istqarrijiet issir referenza ghall-gurisprudenza
aktar recenti dwar din il-materja, b'mod partikolari Ir-Repubblika ta’
Malta vs. Martino Aiello dec¢iza fis-27 ta’ Marzu 2020 mill-Qorti
Kostituzzjonali, li ¢¢itat u hadnet ukoll dak imsemmi fis-sentenza Beuze
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vs. Belgium (para 120 - 130).14 F'din is-sentenza Beuze tal-Qorti Ewropea
fi Strasburgu iddikjarat illi l-obbligu tal-assitenza legali tapplika mill-
mument meta persuna tkun ‘charged with a criminal offence’ u dan skond
it-tifsira indikata fl-artikolu 6(3) tal-Konvenzjoni Ewropea (para 129).15
Madankollu skond l-istess sentenza dik il-Qorti stabbiliet illi:-
In the light of the nature of the privilege against self-incrimination and the right to
remain silent, the Court considers that in principle there can be no justification for
a failure to notify a suspect of these rights. Where a suspect has not, however, been
so notified, the Court must examine whether, notwithstanding this failure, the
proceedings as a whole were fair. Immediate access to a lawyer able to provide
information about procedural rights is likely to prevent unfairness arising from the
absence of any official notification of these rights. However, where access to a
lawyer is delayed, the need for the investigative authorities to notify the suspect of
his right to a lawyer, his right to remain silent and the privilege against
self-incrimination takes on particular importance (see Ibrahim and Others, cited
above, § 273, and case-law cited therein).

44 Jigifieri l-eskluzjoni tad-dritt tal-assistenza legali ma tfissirx
awtomatikament illi I-procedura adoperata tkun ritenibbli inamissibbli
jew illi d-drittijiet fundamentali ta’ dak li jkun ikunu gew
awtomatikament lezi. Biex jigi deciz jekk u safejn dawn il-jeddijiet ta’
smiegh xieraq ikunu gew mittiefsa wiehed irid ihares lejn il-procedura
imhadma b’'mod globali u shih u jara jekk din kienetx wahda gusta.

45. In oltre skond l-istess sentenza inghad illi apparti ¢ertu istanzi indikati
fejn il-presenza attiva u mhux astratta tal-avukat tkun mehtiega : -

the Court has indicated that account must be taken, on a case-by-case basis, in
assessing the overall fairness of proceedings, of the whole range of services
specifically associated with legal assistance: discussion of the case, organisation of
the defence, collection of exculpatory evidence, preparation for questioning,
support for an accused in distress, and verification of the conditions of detention
(see Hovanesian v. Bulgaria, no. 31814/03, § 34, 21 December 2010; Simons, cited
above, § 30; A.T. v. Luxembourg, cited above, § 64; Adamkiewicz, cited above, § 84;
and Dvorski, cited above, §§ 78 and 108)’.

46. Infatti din is-sentenza taghmel referenza wkoll ghal dak li rrizulta mill-
kaz ta” Salduz vs Turkey fejn irrispettivament mill-linji gwida moghtija
minnha, sostniet illi 1-Qorti Ewropeja sussegwentement ghal din is-
sentenza, hadet approc¢c¢ inqas assolutista ghall-effetti ta” dan in-nuqqas

14 Delivered on the 9th November 2018 by the ECtHR application number 71409/10.

5Article 6(3) of the European Convention states:
Everyone charged with a criminal offence has the following minimum rights:
(a) to be informed promptly, in a language which he understands and in detail, of the nature and cause of the
accusation against him;
(b) to have adequate time and the facilities for the preparation of his defence;
(c) to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay
for legal assistance, to be given it free when the interests of justice so require;
(d) to examine or have examined witnesses against him and to obtain the attendance and examination of witnesses on
his behalf under the same conditions as witnesses against him;
(e) to have the free assistance of an interpreter if he cannot understand or speak the language used in court.
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tal-assistenza legali : and has conducted an examination of the overall fairness
of the proceedings, sometimes in summary form and sometimes in greater deal’.

49.Fl-appell kriminali II-Pulizija vs. Maximilian Ciantar, de¢iz fis-27

ta Frar 2019 il-Qorti tal-Appell Kriminali irriteniet :

Illi gjaldarba 1-Qorti ser tghaddi biex tikkonferma d-decizjoni appellata u
kwindi anke dik il-parti fejn 1-Ewwel Qorti sejset ir-reita’ ukoll fuq I-
istqarrija rilaxxjata mill-appellant, hija tal-fehma li ghandha taghmel is-
segwenti osservazzjonijiet, ghalkemm l-appellant qatt ma ikkontesta I-valur
probatorju tal-istqarrija rilaxxjata minnu lill-pulizija. Dan ghaliex il-qrati ta’
kompetenza penali taghna, u dan abbazi tad-decizjonijiet tal-Qorti
Kostituzzjonali'® u d-direzzjoni hemmhekk moghtija, ged jiehdu il-linja illi
dawk l-istqarrijiet rilaxxjati mill-persuna suspettata u sussegwentement
akkuzata wara l-emedni li dahhlu fis-sehh fil-ligi fis-sena 2010, kienu ged
jigu skartati bhala prova in atti, u dan ghaliex ghalkemm moghtija il-jedd li
jiehdu parir minn ghand avukat qabel jigu interrogati, izda ma kellhomx il-
jedd li ikollhom l-avukat prezenti maghhom matul it-tehid tal-istqarrija u
dan wara lemendi li dahhlu fis-sehh ghal Kodici Kriminali permezz tal-Att
LI tal-2016 li inkorporaw fil-ligi taghna dak imfassal bid-Direttiva
2013/48/UE tal-Parlament Ewropew u tal-Kunsill tat-22 ta” Ottubru 2013
dwar id-dritt tal-acc¢ess ghal avukat fi proceduri kriminali u fi proc¢eduri tal-
mandat ta’ arrest Ewropew. Dan ghad-differenza ta” dawk l-istqarrijiet fejn
il-persuna akkuzata ma kenitx tigi moghtija dan il-jedd ghal kollox fejn
allura hemmbhekk il-lezjoni tirrizulta inkonfutabbilment.

Ili din il-Qorti hassbet fit-tul qabel ma wasslet ghad-decizjoni taghha f'dan
il-kaz u dan ghaliex l-appellant ghalkemm ikkonsulta mal-avukat tal-
fiducja tieghu Dr. Joseph Brincat, madanakollu dan l-avukat ma kienx
prezenti mieghu imbaghad meta giet rilaxxjata l-istqarrija ghaliex il-ligi
f'dak iz-zmien dan ma kenitx tippermettieh. Illi ghalkemm il-qrati, inkluza
din il-Qorti kif diversament ippresjeduta, ged jiehdu il-linja li jiskartaw tali
prova mill-atti u dan anke meta dan ma jigix mitlub minn ebda wahda mill-
partijiet u dan sabiex b’hekk ma tinsorgiex il-biza” ta’ xi lezjoni ghad-dritt
ta’ smigh xieraq, din il-Qorti madanakollu hija tal-fehma illi ghandha timxi
b’iktar kawtela u cirkospezzjoni iktar u iktar wara decizjoni moghtija
millQorti Ewropeja dwar id-Drittijiet tal-Bniedem fil-kaz - Philippe Beuze
vs Belgium (71409/10) deciza mill-Grand Chamber recentement fid-09 ta’
Novembru 2018 li regghet qallbet il-kriterji imfassla fid-decizjoni ta” Salduz
u ohrajn u dan ghalkemm sabet li f'dan il-kaz kien sehh vjolazzjoni tal-
artikolu 6 tal-Konvenzjoni. Illi f'din iddecizjoni il-Qorti Ewropeja regghet
addottat il-kriterju tal-“overall fairness of the proceedings” sabiex jigi
mistharreg jekk sehhitx xi lezjoni ghad-dritt tas-smigh xieraq. II-Qorti ser

16 See Bartolo Christopher vs Avukat Generali et decided on the 05/10/2018 and II-Pulizija vs Aldo
Pistella - decided on the 14th December 2018.
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tirriproduci in extenso din id-decizjoni u dan sabiex jigi imfisser ahjar
ilkonkluzjonijiet milhuga minnha. Qalet hekk il-Qorti Ewropeja f'din id-
decizjoni:

“(a) Preliminary comments

114. The Court observes, by way of introduction, that the Grand Chamber
has already had occasion, in a number of cases, to rule on the right of access to a
lawyer under Article 6 §§ 1 and 3 (c) of the Convention (see, as recent examples,
Dvorski v. Croatia [GC], no. 25703/11, ECHR 2015; Ibrahim and Others, cited above;
and Simeonovi, cited above).

115. In the present case, as can be seen from paragraphs 3 and 90 above, the
applicant complained first that he had not had access to a lawyer while in police
custody and, in addition, that even once he had been able to consult with a lawyer,
his lawyer could not assist him during his police interviews or examinations by the
investigating judge or attend a reconstruction of events.

116. The applicant’s complaints concern statutory restrictions on the right
of access to a lawyer, the first alleged restriction being of the same nature as that
complained of in the Salduz judgment. It should be pointed out that, further to that
judgment, the Grand Chamber provided significant clarification on the right of
access to a lawyer in its [brahim and Others judgment, even though the restriction
complained of in the latter case was not one of a general and mandatory nature. The
present case thus affords the Court an opportunity to explain whether that
clarification is of general application or whether, as claimed by the applicant, the
finding of a statutory restriction is, in itself, sufficient for there to have been a breach
of the requirements of Article 6 §§ 1 and 3 (c).

117. The present case also raises questions concerning the content and scope
of the right of access to a lawyer. The Court observes that, since the Salduz judgment,
its case-law has evolved gradually and that the contours of that right have been
defined in relation to the complaints and circumstances of the cases before it. The
present case thus affords an opportunity to restate the reasons why this right
constitutes one of the fundamental aspects of the right to a fair trial, to provide
explanations as to the type of legal assistance required before the first police
interview or the first examination by a judge. It also allows the Court to clarify
whether the lawyer’s physical presence is required in the course of any questioning
or other investigative acts carried out during the period of police custody and that
of the pre-trial investigation (as conducted by an investigating judge in the present
case).

118. Those questions will be examined in the light of the general principles
set out below.

(b) General principles

(i) Applicability of Article 6 in its criminal aspect

119. The Court reiterates that the protections afforded by Article 6 §§ 1 and 3

(c), which lie at the heart of the present case, apply to a person subject to a
“criminal charge”, within the autonomous Convention meaning of that term. A
“criminal charge” exists from the moment that an individual is officially notified by
the competent authority of an allegation that he has committed a criminal offence,
or from the point at which his situation has been substantially affected by actions
taken by the authorities as a result of a suspicion against him (see Ibrahim and Others,
cited above, § 249, and Simeonovi, cited above, §§ 110-11, and the caselaw cited
therein).

(ii) General approach to Article 6 in its criminal aspect
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120. The fairness of a criminal trial must be guaranteed in all circumstances.
However, what constitutes a fair trial cannot be the subject of a single unvarying rule
but must depend on the circumstances of the particular case (see [brahim and Others,
cited above, § 250). The Court’s primary concern, in examining a complaint under
Article 6 § 1, is to evaluate the overall fairness of the criminal proceedings

121. As the Court has found on numerous occasions, compliance with the
requirements of a fair trial must be examined in each case having regard to the
development of the proceedings as a whole and not on the basis of an isolated
consideration of one particular aspect or one particular incident, although it cannot
be ruled out that a specific factor may be so decisive as to enable the fairness of the
trial to be assessed at an earlier stage in the proceedings. In evaluating the overall
fairness of the proceedings, the Court will take into account, if appropriate, the
minimum rights listed in Article 6 § 3, which exemplify the requirements of a fair
trial in respect of typical procedural situations which arise in criminal cases. They
can be viewed, therefore, as specific aspects of the concept of a fair trial in criminal
proceedings in Article 6 § 1 (see, for example, Salduz, cited above, § 50;Al-Khawaja
and Tahery, cited above, § 118; Dvorski, cited above, § 76; Schatschaschwili, cited above,
§ 100; Blokhin, cited above, § 194; and Ibrahim and Others, cited above, § 251).

122. Those minimum rights guaranteed by Article 6 § 3 are, nevertheless,
not ends in themselves: their intrinsic aim is always to contribute to ensuring the
fairness of the criminal proceedings as a whole (see Ibrahim and Others, cited above,
§§ 251 and 262, and Correia de Matos, cited above, § 120).

(iii) Right of access to a lawyer

123. The right of everyone “charged with a criminal offence” to be
effectively defended by a lawyer, guaranteed by Article 6 § 3 (c), is one of the
fundamental features of a fair trial (see Salduz, cited above, § 51, and Ibrahim and
Others, cited above, § 255).

(a) Starting-point of the right of access to a lawyer

124. Where a person has been taken into custody, the starting-point for the
right of access to a lawyer is not in doubt. The right becomes applicable as soon as
there is a “criminal charge” within the meaning given to that concept by the Court’s
case-law (see paragraph 119 above) and, in particular, from the time of the suspect’s
arrest, whether or not that person is interviewed or participates in any other
investigative measure during the relevant period (see Simeonovi, cited above, §§ 111,
114 and 121).

(B) Aims pursued by the right of access to a lawyer

125. Access to a lawyer at the pre-trial stage of the proceedings also
contributes to the prevention of miscarriages of justice and, above all, to the
fulfilment of the aims of Article 6, notably equality of arms between the investigating
or prosecuting authorities and the accused (see Salduz, cited above, §§ 5354; Blokhin,
cited above, § 198; Ibrahim and Others, cited above, § 255; and Simeonovi, cited above,
§112).

126. The Court has acknowledged on numerous occasions since the Salduz
judgment that prompt access to a lawyer constitutes an important counterweight to
the vulnerability of suspects in police custody. Such access is also preventive, as it
provides a fundamental safeguard against coercion and illtreatment of suspects by
the police (see Salduz, cited above, § 54; Ibrahim and Others, cited above, § 255; and
Simeonovi, cited above, § 112).

127. The Court has also recognised that the vulnerability of suspects may
be amplified by increasingly complex legislation on criminal procedure, particularly
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with regard to the rules governing the gathering and use of evidence (see Salduz,
cited above, § 54, and Ibrahim and Others, cited above, § 253).

128. Lastly, one of the lawyer’s main tasks at the police custody and
investigation stages is to ensure respect for the right of an accused not to incriminate
himself (see Salduz, cited above, § 54; Dvorski, cited above, § 77; and Blokhin, cited
above, § 198) and for his right to remain silent.

129. In this connection, the Court has considered it to be inherent in the
privilege against self-incrimination, the right to remain silent and the right to legal
assistance that a person “charged with a criminal offence”, within the meaning of
Article 6, should have the right to be informed of these rights, without which the
protection thus guaranteed would not be practical and effective (see Ibrahim and
Others, cited above, § 272, and Simeonovi, cited above, § 119; the complementarity of
these rights had already been emphasised inJohn Murray v. the United Kingdom, 8
February 1996, § 66, Reports of Judgments and Decisions 1996-1; Brusco v. France, no.
1466/07, § 54, 14 October 2010; and Navone and Others, cited above, §§ 73-74).
Consequently, Article 6 § 3 (c) of the Convention must be interpreted as
safeguarding the right of persons charged with an offence to be informed
immediately of the content of the right to legal assistance, irrespective of their age or
specific situation and regardless of whether they are represented by an officially
assigned lawyer or a lawyer of their own choosing (see Simeonovi, cited above, § 119).

130. In the light of the nature of the privilege against self-incrimination and
the right to remain silent, the Court considers that in principle there can be no
justification for a failure to notify a suspect of these rights. Where a suspect has not,
however, been so notified, the Court must examine whether, notwithstanding this
failure, the proceedings as a whole were fair. Immediate access to a lawyer able to
provide information about procedural rights is likely to prevent unfairness arising
from the absence of any official notification of these rights. However, where access
to a lawyer is delayed, the need for the investigative authorities to notify the suspect
of his right to a lawyer, his right to remain silent and the privilege against self-
incrimination takes on particular importance (see Ibrahim and Others, cited above, §
273, and case-law cited therein).

(y) Content of the right of access to a lawyer

131. Article 6 § 3 (c) does not specify the manner of exercising the right of
access to a lawyer or its content. While it leaves to the States the choice of the means
of ensuring that it is secured in their judicial systems, the scope and content of that
right should be determined in line with the aim of the Convention, namely to
guarantee rights that are practical and effective (see Ocalan v. Turkey [GC], no.
46221/99, § 135, ECHR 2005-1V; Salduz, cited above, § 51; Dvorski, cited above, § 80;
and Ibrahim and Others, cited above, § 272).

132. Assigning counsel does not in itself ensure the effectiveness of the
assistance he or she may afford an accused (see Ocalan, cited above, § 135;
Sakhnovskiy v. Russia[GC], no. 21272/03, § 95, 2 November 2010; and M v. the
Netherlands, no. 2156/10, § 82, 25 July 2017), and to that end, the following minimum
requirements must be met.

133. First, as the Court has already stated above (see paragraph 124),
suspects must be able to enter into contact with a lawyer from the time when they
are taken into custody. It must therefore be possible for a suspect to consult with
his or her lawyer prior to an interview (see Brusco, cited above, § 54, and A.T. v.
Luxembourg, cited above, §§ 86-87), or even where there is no interview (see
Simeonovi, cited above, §§ 111 and 121). The lawyer must be able to confer with his
or her client in private and receive confidential instructions (see Lanz v. Austria,
no. 24430/94, § 50, 31 January 2002; Ocalan, cited above, § 135; Rybacki v. Poland, no.
52479/99, § 56, 13 January 2009; Sakhnovskiy, cited above, § 97, and M v. the
Netherlands, cited above, § 85).
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134. Secondly, the Court has found in a number of cases that suspects have
the right for their lawyer to be physically present during their initial police
interviews and whenever they are questioned in the subsequent pre-trial
proceedings (see Adambkiewicz v. Poland, no. 54729/00, § 87, 2 March 2010; Brusco,
cited above, § 54; Mader v. Croatia, n0.56185/07, §§ 151 and 153, 21 June 2011; §ebalj
v. Croatia, no. 4429/09, §§ 256-57, 28 June 2011; and Erkapic v. Croatia, no. 51198/08,
§ 80, 25 April 2013). Such physical presence must enable the lawyer to provide
assistance that is effective and practical rather than merely abstract (see A.T. v.
Luxembourg, cited above, § 87), and in particular to ensure that the defence rights of
the interviewed suspect are not prejudiced (see John Murray, cited above, § 66, and
Ocalan, cited above, § 131).

135. The Court has found, for example, that depending on the specific
circumstances of each case and the legal system concerned, the following restrictions
may undermine the fairness of the proceedings:

(@) a refusal or difficulties encountered by a lawyer in seeking access to
the criminal case file, at the earliest stages of the criminal proceedings or during the
pre-trial investigation (see Moiseyev v. Russia, no. 62936/00, §§ 217-18, 9 October
2008; Sapan v. Turkey, no. 17252/09, § 21, 20 September 2011; and contrast A.T. v.
Luxembourg, cited above, §§ 79-84);

(b) the non-participation of a lawyer in investigative measures such as
identity parades (see Laska and Lika v. Albania, nos. 12315/04 and 17605/04, § 67, 20
April 2010) or reconstructions (see Savas v. Turkey, no. 9762/03, § 67, 8 December
2009; Karadag v. Turkey, no. 12976/05, § 47, 29 June 2010; and Galip Dogru v. Turkey,
no. 36001/06, § 84, 28 April 2015).

136. In addition to the above-mentioned aspects, which play a crucial role in
determining whether access to a lawyer during the pre-trial phase has been practical
and effective, the Court has indicated that account must be taken, on a case-by-case
basis, in assessing the overall fairness of proceedings, of the whole range of services
specifically associated with legal assistance: discussion of the case, organisation of
the defence, collection of exculpatory evidence, preparation for questioning, support
for an accused in distress, and verification of the conditions of detention (see
Hovanesian v. Bulgaria, no. 31814/03, § 34, 21 December 2010; Simons, cited above, §
30; A.T. v. Luxembourg, cited above, § 64; Adamkiewicz, cited above, § 84; and Dvorski,
cited above, §§ 78 and 108).

(iv) Relationship between the justification for a restriction on the right of access to a
lawyer and the overall fairness of the proceedings

137. The principle that, as a rule, any suspect has a right of access to a
lawyer from the time of his or her first police interview was set out in the Salduz
judgment (cited above, § 55) as follows:

“...in order for the right to a fair trial to remain sufficiently “practical and effective’
..., Article 6 § 1 requires that, as a rule, access to a lawyer should be provided as from
the first interrogation of a suspect by the police, unless it is demonstrated in the light
of the particular circumstances of each case that there are compelling reasons to
restrict this right. Even where compelling reasons may exceptionally justify denial
of access to a lawyer, such restriction - whatever its justification - must not unduly
prejudice the rights of the accused under Article 6 ... The rights of the defence will
in principle be irretrievably prejudiced when incriminating statements made during
police interrogation without access to a lawyer are used for a conviction.”

138. The Salduz judgment also demonstrated that the application on a
“systematic basis”, in other words on a statutory basis, of a restriction on the right
to be assisted by a lawyer during the pre-trial phase could not constitute a
compelling reason (ibid., § 56). In spite of the lack of compelling reasons in that case,
the Court nevertheless analysed the consequences, in terms of overall fairness, of the
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admission in evidence of statements made by the accused in the absence of a lawyer.
It took the view that this defect could not have been cured by the other procedural
safeguards provided under domestic law (ibid., §§ 52 and 5758).

139. The stages of the analysis as set out in the Salduz judgment - first
looking at whether or not there were compelling reasons to justify the restriction on
the right of access to a lawyer, then examining the overall fairness of the proceedings
- have been followed by Chambers of the Court in cases concerning either statutory
restrictions of a general and mandatory nature, or restrictions stemming from case-
specific decisions taken by the competent authorities.

140. In a number of cases, which all concerned Turkey, the Court did not,
however, address the question of compelling reasons, and neither did it examine the
fairness of the proceedings, but found that systematic restrictions on the right of
access to a lawyer had led, ab initio, to a violation of the Convention (see, in
particular, Dayanan, cited above, § 33, and Boz v. Turkey, no. 2039/04, § 35, 9 February
2010). Nevertheless, in the majority of cases, the Court has opted for a less absolute
approach and has conducted an examination of the overall fairness of the
proceedings, sometimes in summary form (see, among other authorities, Cark¢: v.
Turkey (no. 2), no. 28451/08, §§ 43-46, 14 October 2014), and sometimes in greater
detail (see, among other authorities, A.T. v. Luxembourg, cited above, §§ 72-75).

141. Being confronted with a certain divergence in the approach to be
followed, in Ibrahim and Others the Court consolidated the principle established
by the Salduz judgment, thus confirming that the applicable test consisted of two
stages and providing some clarification as to each of those stages and the
relationship between them (see Ibrahim and Others, cited above, §§ 257 and 258-62).

(a) Concept of compelling reasons

142. The criterion of “compelling reasons” is a stringent one: having regard
to the fundamental nature and importance of early access to legal advice, in
particular at the suspect’s first police interview, restrictions on access to a lawyer are
permitted only in exceptional circumstances, must be of a temporary nature and
must be based on an individual assessment of the particular circumstances of the
case (see Salduz, cited above, §§ 54 in fine and 55, and Ibrahim and Others, cited above,
§ 258). A finding of compelling reasons cannot stem from the mere existence of
legislation precluding the presence of a lawyer. The fact that there is a general and
mandatory restriction on the right of access to a lawyer, having a statutory basis,
does not remove the need for the national authorities to ascertain, through an
individual and case-specific assessment, whether there are any compelling reasons.

143. The Court has also explained that where a respondent Government
have convincingly demonstrated the existence of an urgent need to avert serious
adverse consequences for life, liberty or physical integrity in a given case, this can
amount to a compelling reason to restrict access to legal advice for the purposes of
Article 6 of the Convention (see Ibrahim and Others, cited above, § 259, and Simeonovi,
cited above, § 117).

(B) The fairness of the proceedings as a whole and the relationship between the two
stages of the test

144. In Ibrahim and Others the Court also confirmed that the absence of
compelling reasons did not lead in itself to a finding of a violation of Article 6.
Whether or not there are compelling reasons, it is necessary in each case to view the
proceedings as a whole (see Ibrahim and Others, cited above, § 262). That latter point
is of particular importance in the present case, since the applicant relied on a certain
interpretation of the Court’s case-law on the right of access to a lawyer (see
paragraph 97 above) to the effect that the statutory and systematic origin of a
restriction on that right sufficed, in the absence of compelling reasons, for the
requirements of Article 6 to have been breached. However, as can be seen from the
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Ibrahim and Others judgment, followed by the Simeonovi judgment, the Court
rejected the argument of the applicants in those cases that Salduz had laid down
an absolute rule of that nature. The Court has thus departed from the principle
that was set out, in particular, in the Dayanan case and other judgments against
Turkey (see paragraph 140 above).

145. Where there are no compelling reasons, the Court must apply very
strict scrutiny to its fairness assessment. The absence of such reasons weighs
heavily in the balance when assessing the overall fairness of the criminal
proceedings and may tip the balance towards finding a violation. The onus will then
be on the Government to demonstrate convincingly why, exceptionally and in the
specific circumstances of the case, the overall fairness of the criminal proceedings
was not irretrievably prejudiced by the restriction on access to a lawyer (see Ibrahim
and Others, cited above, § 265).

146. The Court further emphasises that where access to a lawyer was
delayed, and where the suspect was not notified of the right to legal assistance, the
privilege against self-incrimination or the right to remain silent, it will be even more
difficult for the Government to show that the proceedings as a whole were fair (ibid.,
§ 273 in fine).

147. Lastly, it must be pointed out that the principle of placing the overall
fairness of the proceedings at the heart of the assessment is not limited to the right
of access to a lawyer under Article 6 § 3 (c) but is inherent in the broader case-law
on defence rights enshrined in Article 6 § 1 of the Convention (see the case-law on
Article 6 § 1 cited in paragraph 120 above).

148. That emphasis, moreover, is consistent with the role of the Court,
which is not to adjudicate in the abstract or to harmonise the various legal systems,
but to establish safeguards to ensure that the proceedings followed in each case
comply with the requirements of a fair trial, having regard to the specific
circumstances of each accused.

149. As the Court has already observed, subject to respect for the overall
fairness of the proceedings, the conditions for the application of Article 6 §§ 1 and
3(c) during police custody and the pre-trial proceedings will depend on the specific
nature of those two phases and on the circumstances of the case.

(y) Relevant factors for the overall fairness assessment

150. When examining the proceedings as a whole in order to assess the
impact of procedural failings at the pre-trial stage on the overall fairness of the
criminal proceedings, the following non-exhaustive list of factors, drawn from the
Court’s case-law, should, where appropriate, be taken into account (see Ibrahim and
Others, cited above, § 274, and Simeonovi, cited above, § 120):

(@) whether the applicant was particularly vulnerable, for example by
reason of age or mental capacity;
(b) the legal framework governing the pre-trial proceedings and the

admissibility of evidence at trial, and whether it was complied with - where an
exclusionary rule applied, it is particularly unlikely that the proceedings as a whole
would be considered unfair;

() whether the applicant had the opportunity to challenge the
authenticity of the evidence and oppose its use;
(d) the quality of the evidence and whether the circumstances in which it

was obtained cast doubt on its reliability or accuracy, taking into account the degree
and nature of any compulsion;

(e) where evidence was obtained unlawfully, the unlawfulness in
question and, where it stems from a violation of another Convention Article, the
nature of the violation found;

) in the case of a statement, the nature of the statement and whether it
was promptly retracted or modified;
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(8) the use to which the evidence was put, and in particular whether the
evidence formed an integral or significant part of the probative evidence upon which
the conviction was based, and the strength of the other evidence in the case; (h)
whether the assessment of guilt was performed by professional judges or lay
magistrates, or by lay jurors, and the content of any directions or guidance given to
the latter;

(i)the weight of the public interest in the investigation and punishment of the
particular offence in issue; and

(jother relevant procedural safeguards afforded by domestic law and practice.”

Issa maghmula allura dawn il-konsiderazzjonijiet fejn gew imfassla il-
kriterji li ghandhom jigu ezaminati f'kull kaz ghalih u dan anke fejn allura
tezisti restrizzjoni generali fil-ligi dwar id-dritt tal-access ghall-avukat, bil-
Qorti Ewropeja titbieghed mill-insenjament tramandat fil-kaz ta” Salduz, din
il-Qorti taghmel is-segwenti osservazzjonijiet fuq il-kaz taht il-lenti taghha.

Illi ghalkemm illum kif inghad il-ligi regghet giet emendata u dan sabiex
jigi fis-sehh fil-ligi domestika d-dritt komunitarju fir-rigward u sabiex ukoll
ir-restrizzjoni sistematika dwar id-dritt ghall-avukat jigi regolat,
madanakollu fiz-zmien meta giet rilaxxjata l-istqarrija tal-appellant kien
hemm dritt, ghalkemm wiehed iktar ristrett, tal-persuna suspettata biex
tikkonferixxi mal-avukat tal-fiducja taghha fil-hin precedenti I-
interrogatorju mill-pulizija. Illi allura din il-Qorti fid-dawl tal-
pronunzjament surriferit tal-Qorti Ewropeja tad-Drittijiet tal-Bniedem ma
tistax a priori tiskarta stqarrija ta” persuna li tkun inghatat 1-jedd tikkonsulta
ma’ avukat gabel ma tigi interrogata, izda fejn l-avukat taghha ma kienx
prezenti filwaqt tal-interogazzjoni, u dan ghaliex allegatament jista” jkun
hemm lezjoni tad-dritt taghha ghal smigh xieraq, billi kif mistqarr f'dan il-
pronunzjament kull kaz irid jitqies ghalih u cioe” allura billi jigi mistharreg
t'kull kaz individwalment jekk bil-fatt illi I-persuna akkuzata ma kellhiex I-
avukat prezenti wagqt it-tehid tal-istqarrija dan setax impinga fuq is-smigh
xieraq iktar ‘il quddiem tul il-proceduri penali istitwiti kontra taghha.

Din il-Qorti ma ghandhiex funzjonijiet kostituzzjonali u allura ma
ghandhiex il-poter tistharreg jekk ikunx sehh lezjoni tad-dritt ta” smigh
xieraq jew jekk potenzjalment dan jistax isehh u dan f'kaz fejn xi forma ta’
assistenza legali tkun giet moghtija. Ma tistax il-Qorti ta” kompetenza penali
tiddeciedi a priori illi bil-fatt wahdu illi fiz-zmien li I-persuna akkuzata tkun
giet interrogata ma kellhiex il-jedd ikollha l-avukat prezenti maghha dan
awtomatikament kien vjolattiv tal-jedd taghha ghal smigh xieraq meta I-
Qorti Ewropeja issa qed tidderigi il-qrati domestici jindagaw jekk
ilproceduri fl-intier taghhom kenux gusti fil-konfront tal-akkuzat bit-test
allura li irid jigi segwiet fuq zewg binarji u cioe’:

1. the existence of compelling reasons for the right to be witheld

2. the overall fairness of the proceedings.
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Jinghad biss f’dan il-kaz illi I-appellant kien abbilment assistit tul dawn il-
proceduri kriminali istitwiti kontra tieghu. Fl-ebda mument tul il-proceduri
ma jqanqgal il-kwistjoni dwar il-valur probatorju tal-istqarrija minnu
rilaxxjata biex b’hekk il-Qorti ghandha quddiemha prova li qatt ma giet
ikkontestata. Illi maghdud dan madanakollu 1-Qorti tosserva li lI-appellant
kien ikkonsulta mal-avukat tal-fiducja tieghu qabel ma gie interrogat. F'dak
iz-zmien huwa kellu sitta u ghoxrin sena u diga" kellu irregistrati kontra
tieghu hdax-il kundanna biex b’hekk ma jistax jitqies li kien bniedem
vulnerabbli. L-appellant qatt ma jikkontendi illi hu jew l-avukat tieghu ma
gewx mgharrfa mill-pulizija dwar in-natura tal-akkuzi migjuba fil-konfront
tieghu jew tal-provi li I-pulizija kellhom f'idejhom. Fuq kollox dak mistqarr
millappellant fl-istqarrija minnu rilaxxjata huwa biss korroborazzjoni ta’
dak li jikkontendu 1-vittmi billi dawn kienu x-xhieda ewlenija f'dan il-kaz
meta jistqarru li gharfu lill-appellant bhala wiehed mill-hallelin.

Illi finalment ghalkemm il-ligi f'dak iz-zmien ma kenitx tippermetti lill-
avukat li jkun prezenti waqt it-tehid tal-istqarrija, madanakollu ghandu
jinghad illi I-ligi kif inhi illum ma tantx toffri dik l-assistenza effettiva bil-
fatt illi I-avukat ikun prezenti malpersuna suspettata waqt li din tkun ged
tigi interrogata bil-proviso ghall-artikolu 355AUA (8)(c) tal-Kodici Kriminali
jiddisponi hekk:

“Id-dritt tal-avukat li jipparte¢ipa b’'mod effettiv ma ghandux jinftiehem
bhala dritt tal-avukat li jostakola l-interrogazzjoni jew li jissuggerixxi
twegibiet jew reazzjonijiet ohra ghall-interrogazzjoni u kull mistoqsija
jew rimarka ohra mill-avukat ghandha, hlief f’¢irkostanzi eécezzjonali,
issir wara li 1-Pulizija Ezekuttiva jew awtorita ohra investigattiva jew
awtorita gudizzjarja jkunu ddikjaraw li ma ghandhomx aktar
mistoqsijiet.” Fil-fatt minn qari tad-Direttiva tal-Unjoni Ewropeja dwar id-
Dritt tal-assistenza legali, ghalkemm din giet tramandata kwazi kelma
b’kelma fil-ligi taghna, madanakollu dana I-proviso ma jirriaffigura imkien
fl-artikolu 3 tad-Direttiva, li gie trasportat fl-artikolu 355AUA tal-Kodici
Kriminali.

Maghmula dawn il-konsiderazzjonijiet ghalhekk din il-Qorti ma issib 1-
ebda mottiv li jista” igieghlha titbieghed mill-fehma milhuga mill-Ewwel
Qorti li strahet fuq ixxiehda tal-vittmi f'dan il-kaz abbinata mal-istqarrija
rilaxxjata mill-appellant u dan sabiex sejset is-sejbien ta’ htija fil-konfront
tieghu.

Ghal dawn il-motivi din il-Qorti, taqta” u tiddeciedi billi tichad l-appell ta’
Maximilian Ciantar u konsegwentement tikkonferma l-ewwel sentenza
moghtija mill-Qorti tal-Magistrati (Malta) nhar id-29 ta” Novembru 2017 fl-
intier taghha.
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50.I1lli fl-gurisprudenza Maltija l-aktar recenti dwar din il-materja,
b'mod partikolari Ir-Repubblika ta’ Malta vs. Martino Aiello
dec¢iza fis-27 ta’ Marzu 2020 mill-Qorti Kostituzzjonali, i¢citat u
hadnet ukoll dak imsemmi fis-sentenza Beuze vs. Belgium (para 120
-130).17 F’'Beuze gie ritenut li 1-obbligu tal-assitenza legali japplika
mill-mument meta persuna tkun ‘charged with a criminal offence’ u
dan skond it-tifsira indikata fl-artikolu 6(3) tal-Konvenzjoni
Ewropea (para 129).1# Madankollu skond l-istess sentenza dik il-
Qorti stabbiliet illi:-

In the light of the nature of the privilege against self-incrimination and the
right to remain silent, the Court considers that in principle there can be no
justification for a failure to notify a suspect of these rights. Where a suspect
has not, however, been so notified, the Court must examine whether,
notwithstanding this failure, the proceedings as a whole were fair.
Immediate access to a lawyer able to provide information about procedural
rights is likely to prevent unfairness arising from the absence of any official
notification of these rights. However, where access to a lawyer is delayed,
the need for the investigative authorities to notify the suspect of his right
to a lawyer, his right to remain silent and the privilege against
self-incrimination takes on particular importance (see Ibrahim and Others,
cited above, § 273, and case-law cited therein).

17 Dec¢iza nhar id-9 ta” Novembru 2018 mill-Qorti Ewropeja ghall-protezzjoni tad-Drittijiet tal-
Bniedem, applikazzjoni no. 71409/10.
18Artikolu 6(3) tal-Konvenzjoni Ewropeja jaqra hekk :
Everyone charged with a criminal offence has the following minimum rights:
(a) to be informed promptly, in a language which he understands and in detail, of the nature
and cause of the accusation against him;
(b) to have adequate time and the facilities for the preparation of his defence;
(c) to defend himself in person or through legal assistance of his own choosing or, if he has not
sufficient means to pay for legal assistance, to be given it free when the interests of justice so
require;
(d) to examine or have examined witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against him;
(e) to have the free assistance of an interpreter if he cannot understand or speak the language
used in court.
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51.Jigifieri l-eskluzjoni tad-dritt tal-assistenza legali ma tfissirx
awtomatikament illi I-procedura adoperata tkun ritenibbli
inamissibbli jew illi d-drittijiet fundamentali ta” dak li jkun ikunu
gew awtomatikament lezi. Biex jigi deciz jekk u safejn dawn il-
jeddijiet ta” smiegh xieraq ikunu gew mittiefsa wiehed irid ihares
lejn il-procedura imhadma b'mod globali u shih u jara jekk din

kienetx wahda gusta.

52.In oltre skond l-istess sentenza inghad illi apparti certu istanzi
indikati fejn il-presenza attiva u mhux astratta tal-avukat tkun
mehtiega : -

the Court has indicated that account must be taken, on a case-by-case basis,

in assessing the overall fairness of proceedings, of the whole range of
services specifically associated with legal assistance: discussion of the case,
organisation of the defence, collection of exculpatory evidence, preparation
for questioning, support for an accused in distress, and verification of the
conditions of detention (see Hovanesian v. Bulgaria, no. 31814/03, § 34, 21
December 2010; Simons, cited above, § 30; A.T. v. Luxembourg, cited above,
§ 64; Adamkiewicz, cited above, § 84; and Dvorski, cited above, §§ 78 and
108)".

53.Infatti din is-sentenza taghmel referenza wkoll ghal dak li rrizulta
mill-kaz ta” Salduz vs Turkey fejn irrispettivament mill-linji gwida
moghtija minnha, sostniet illi -QEDB sussegwentement ghal din is-
sentenza, hadet approc¢¢ ingas assolutista ghall-effetti ta” dan in-
nuqgqas tal-assistenza legali : and has conducted an examination of the
overall fairness of the proceedings, sometimes in summary form and

sometimes in greater deal’.
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54. Inoltre sabiex dan jigi stabbilit, il-Qorti ghamlet riferenza ghall-
paragrafu 150 tas-sentenza Beuze dwar xi kriterja trid izzomm
quddiem ghajnejha meta tezamina l-proceduri b’'mod shih sabiex
tkun tista” tevalwa l-impatt li xi nuqqasijiet procedurali fil-pre-trial
stage jista” jkollhom fuq il-kuncett tal-overall fairness of the criminal
proceedings u rribadiet il-kriterja u fatturi mhux ezawrjenti mehuda
mill-kazistika tal-QEDB li jridu jigu kunsidrati u li diga gew
imsemmija aktar il-fuq meta din il-Qorti ¢c¢itat mill-appell kriminali

inferjuri Ciantar.

55.L-istess principlji gew applikati f’sentenza ohra tal-istess Qorti fil-
kawza fl-ismijiet Farrugia vs. Malta fejn in bazi ghal dawn il-
principji dik il-Qorti kkonkludiet illi :

while very strict scrutiny must be applied where there are no compelling
reasons to justify the restriction on the right of access to a lawyer, the Court,
in the specific circumstances of the case, finds that having taken into
account the combination of the various above-mentioned factors, despite
the lack of procedural safeguards relevant to the instant case, the overall
fairness of the criminal proceedings was not irretrievably prejudiced by the
restriction on access to a lawyer.

Ikkunsidrat

56.11li gqabel inghatat l-istqarrija 1i ttiehdet mill-akkuzat fis-sena 2013 -
fejn allura l-akkuzat inghata d-dritt ghall-access ghall-avukat,
ghalkemm mhux waqt l-interrogazzjoni - wara li l-appellant
inghata l-possibilita li jikkonsulta ma avukat u huwa irrifjuta li jkun

assistit legalment.
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57.L-appellant jirrizulta li ghandu fedina penali li tindika li hu gieli
xellef dufrejgh mal-Gustizzja u tressaq il-Qorti diversi drabi. Huwa
jirrizulta li kien ukoll gie misjub hati diversi drabi t'offizi kriminali
minn dawn il-Qrati. L-appellant ma kienx t'eta tenera ma gie
interrogat in konnessjoni ma dan il-kaz. Ma jirrizultax li l-appellant
kien f'xi posizzjoni partikolarment vulnerabbli meta huwa gie
mitkellem mill-Pulizija jew li kellu xi impediment mentali li

jirrendih vulnerabbli.

58.Meta gie biex jigi mitkellem mill-Pulizija huwa mhux biss gie
moghti l-jedd li jikkomunika mal-avukat tal-fidu¢ja tieghu qabel jigi
mitkellem - skont il-Ligi vigenti dak iz-zmien - izda wkoll gie
mwissi bid-dritt tieghu li jibqa” sieket izda li dak 1i jghid jitnizzel bil-

miktub u li jingieb bi prova.

59.Ma jirrizultax li f'dan il-kaz 1-Pulizija akkwistaw evidenza kontra I-
Ligi u t-tehid ta” dawn l-istqarrijiet sar regolarment skont il-Ligi
vigenti f'dak iz-zmien. Di piu’ ma jirrizultax li I-appellant qajjem,
in limine litis, xi Iment dwar il-mod ta’ kif tali stqarrijiet gew mehuda
mill-Pulizija jew xi irregolaritajiet jew abbuzi minnhom matul it-

tehid tal-istess.

60.Mill-kontenut tal-istqarrija ma hemmx informazzjoni li fiha nnifisha
setghet twassal ghall-inkriminazzjoni tieghu ghar-reati l-aktar serji
u dan peress illi hu ¢ahad l-involviment tieghu fil-qtil ta” Simon
Grech. Mill-banda l-ohra bl-ebda mod ma jista” jinghad li dawn 1-

istqarrijiet setghu kienu l-bazi unika jew princ¢ipali li fugha 1-
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akkuzat jista’ jigi misjub hati mill-Guri. Kwindi, din il-Qorti mhix
tal-fehma li hemm bazi legali ghaliex din l-istqarrija ghandha titqies

inammissibbli.

61.Apparti minn hekk, kif intqal il-fuq, il-kontenut tal-istqarrija f'dawn
il-proceduri ftit li xejn isservi sabiex titfa” pern fuq il-htija 0 meno
tal-akkuzat ghar-reat tal-omic¢idju volontarju, li Zgur huwa r-reat 1-
aktar serju f'dan il-kaz. Jekk xejn hemm provi ohra fil-process li
fughom il-Prosekuzzjoni tista’ tibbaza l-kaz taghha meta tigi biex

titlob li l-akkuzat jigi misjub hati mill-Guri.

62.B’hekk il-Qorti ma tqisx li l-istqarrija rilaxxjata fit-13 ta” Frar 2013
ghandha tigi skartata ghax jekk jigri dan, il-Guri jkun gieghed jigi

mc¢ahhad minn evidenza li hija rilevanti ghal dan il-kaz.

63.Ghaldaqstant il-Qorti sejra tilqa” in parti r-raba’ eé¢cezzjoni fis-
sens li tordna li l-istqarrijiet kollha maghmula mill-akkuzat fl-
2005 u f1-2009 jigu sfilzati; filwaqt li kull riferenza li ssir ghal
dawn l-istqarrijiet minn kwalunkwe xhud ghandha tigi mhasra u

ma tigix murija lill-Gurati.

64.1zda l-istqarrija rilaxxjata mill-akkuzat fid-19 ta’” Frar 2013
ghandha tigi ritenuta bhala prova ammissibbli u produc¢ibbli bi
prova fil-Guri; dagskemm ghandhom jigu ritenuti ammissibbli u

producibbli bi prova riferenzi li issa setghu saru fiha mill-

akkuzat fit-twegibiet tieghu ghal dikjarazzjonijiet li huwa

ghamel precedentement u kull riferenza li saret minn xi xhud

iehor dwar dawk il-fatti li l-akkuzat semma fl-istqarrija tieghu
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anke b’riferenza ghal fatti msemmija minnu precedentement izda

li gew imsemmija fl-istgarrija tad-19 ta’ Frar 2013. Biss kull

riferenza li ssir f'din l-istqarrija dwar meta l-akkuzat iltaqa” mal-
ko-akkuzat fil-Habs ta” Kordin jew kull riferenza li ssir ghall-dik
il-Facilita jew ghall-kondotta kriminali precedenti tal-akkuzat

fiha ghandha tigi wkoll imhasra.

Ikkunsidrat

65.11li I-hames e¢cezzjoni titratta talba ghall-isfilz tal-istqarrijiet kollha
rilaxxjati mix-xiehda tal-Prosekuzzjoni u kull referenza maghmula
ghalihom peress li dawn kienu ittiehdu minghajr ma kien gie offrut
id-dritt tal-assistenza legali kemm qabel kif ukoll waqt I-

interrogatorju.

66.11li dwar dan l-akkuzat ma ghandux ragun. Qabel xejn starrijiet ta’
terzi persuni jservu ghal fini ta” kontroll. Ix-xiehda tax-xhieda viva
voce fil-Guri tibga” dejjem il-posizzjoni ewlenija mehtiega mill-Ligi.
Biss minbarra dan, anke fejn stqarrijiet guramentati jistghu iservu
ta” prova fi proceduri kriminali, din il-Qorti tagbel ma dak mistqarr
mill-Qorti Kostituzzjonali fis-sentenza fl-ismijiet Il-Pulizija wvs.

Clayton Azzopardi tat-13 ta’ Frar 2017 fejn intqal :

14. Il-kwistjoni 1i trid tindirizza din il-qorti hawnhekk hija jekk l-istqarrija
tax-xhud ewlieni fil-kaz tal-attur - u cioe Maria Assunta Vella - hijiex
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valida u jekk tistax tintuza bhala prova kontra I-attur u dan minhabba I-fatt
li l-istess stqarrija ttiehdet mill-pulizija waqt l-interrogazzjoni ta’ Maria
Assunta Vella minghajr ma’ din kellha l-opportunita sabiex tikkonsulta ma’
avukat tal-fiduc¢ja taghha waqt l-interrogazzjoni.

15. Dan it-tip ta’ ilment dwar stqarrija ta’ xhud diga kien trattat fissentenza
moghtija minn din il-Qorti fil-25 ta’ Jannar 2013 fl-ismijiet “Mario Borg v.
Kummissarju tal-Pulizija et. F'dik il-kawza Mario Borg kien ilmenta, inter
alia, dwar il-fatt li x-xhieda ewlenin li xehdu fil-proc¢eduri kriminali kontra
tieghu ma kellhomx ac¢cess ghal assistenza legali u ghalhekk dak in-nuqqas
kellu riperkussjonijiet fil-proceduri filkonfront tieghu. Din il-qorti kienet
qalet hekk:

»Ghalkemm mhux necessarjament huwa I-kaz illi, kif qalet I-ewwel qorti, “F'kaz ta’
stqarrija li tinghata lill-pulizija, hi biss il-persuna 1i taghmel l-istqarrija 1i ghandu
jkollha d-dritt 1i tilmenta li ma kellhiex access ghall-avukat u tinvoka ksur tal-
artikolu 6 tal-Konvenzjoni” - ghax jista’ jkun illi min jaghmel listqarrija ma jkollux
access ghal qorti u ghalhekk ma jistax jitlob rimedju, izda xorta jibqa” I-fatt illi 1-
istqarrija tkun ittiehdet b’abbuz u ghalhekk ma tkunx tiswa bhala xiehda - fil-kaz
tallum iz-zewg xhieda li ghamlu l-istqarrija kellhom kull fakolta li jikkontestawha
izda mhux biss ma ghamlux hekk anzi regghu tennew dak li qalu f'xiehda hielsa
quddiem il-qorti. Mela jekk min ghamel listqarrija ma c¢ahadhiex u ma
ikkontestahiex u ma Imentax li ttiehdet b’abbuz ghalkemm kellu kull fakolta li
jaghmel hekk b’access hieles ghal qorti, dik l-istqarrija ghandha titqies bhala xiehda
ammissibbli.«

16. Din il-qorti adottat dan l-istess ragunament fis-sentenza taghha

moghtija fil-25 ta’ Jannar 2013 fl-ismijiet Il-Pulizija v. Patrick Spiteri fejn

kienet qalet hekk:
»37. Dawn l-aggraviji, fil-fehma ta’” din il-qorti, huma rizultat ta” malintiz pjuttost
mifrux illi min hu akkuzat b'reat ghandu xi dritt fondamentali illi ma tithalla
titressaq ebda xiehda li tista’” b’ xi mod tkun ta’ hsara ghalih, bhallikieku ghandu d-
dritt ukoll illi f kull kaz jinstab mhux hati u illi lequality of arms tfisser illi 1-
prosekuzzjoni tigi m¢ahhda mill-mezzi biex tipprova l-kaz taghha. »... ... ...
»39....... ... matressqet ebda provailli Galea u Cachia Imentaw li dawk l-istqarrijiet
ittiehdu bi ksur ta” xi jedd taghhom, u ghalhekk aktar u aktar ma jistax jinghad illi
dik l-istqarrija hija illecita meta min jaghmilha ma jilmentax bi ksur ta” xi jedd
tieghu.
»40. Mela l-premessa ta’ Spiteri illi I-istqarrijiet ta” Galea u ta’ Cachia huma
awtomatikament illeciti ghax ma sarux bl-ghajnuna ta” avukat hija hazina u kull
argument mibni fuq dik il-premessa huwa nec¢essarjament hazin ukoll.«

17. Applikati dawn il-princ¢ipji ghall-kaz tal-lum, din il-qorti hija tal-fehma
li I-fatt wahdu li l-istqarrija ta” Maria Assunta Vella li ttiehdet waqt 1-
interrogazzjoni taghha ttiehdet minghajr ma” kienet assistita minn avukat
ma jfissirx, b’dagshekk, li kien hemm ksur tad-dritt tas-smigh xieraq tal-
attur. Fl-ewwel lok, ix-xhud Maria Assunta Vella li ghamlet l-istqarrija
kellha kull fakolta li tikkontestaha izda mhux biss m’ghamlitx hekk anzi
regghet tenniet dak li qalet f'xiehda hielsa quddiem il-qorti. La Maria
Assunta Vella - il-persuna li ghamlet l-istqarrija - ma ¢ahdithiex u ma
kkontestathiex u ma Imentatx li ttiehdet bi ksur tal-jeddijiet fondamentali
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taghha - ghalkemm kellha kull fakolta li taghmel hekk b’a¢cess hieles ghall-
gorti - dik l-istqarrija ghandha titqies bhala xiehda ammissibbli. Fit-tieni
lok, fil-proc¢eduri kriminali kontra tieghu lattur ghandu I-fakoltajiet kollha
li jaghtuh il-jedd ghal smiegh xieraq, fosthom I-equality of arms;
partikolarment, jista” jaghmel il-kontroezami lix-xhud Maria Assunta Vella
biex b’hekk isostni bl-ahjar mod id-difiza tieghu.

18. Ghal dawn ir-ragunijiet dan l-ewwel aggravju li ressaq l-attur huwa
michud.

67.Ghaldagstant din il-Qorti sejra tichad il-hames ec¢¢ezzjoni.

Ikkunsidrat

68.Is-sitt eccezzjoni titratta talba ghall-isfilz tal-vetturi CAJ 107, GAB
324 u MAT 308 u kwalunkwe kostatazzjoni jew rapport maghmul
fuq dawn il-vetturi minhabba li l-akkuzat jghid li meta dawn gew
elevati mill-Pulizija meta hadd ma kien prezenti l-anqas fl-aghar
ipotezi I-persuna li f'isimha din il-vettura kienet registrata, u ebda
awtorita gudizzjarja ma kienet prezenti meta dawn gew elevati.
Dan kien imur kontra l-ispirtu tal-Ligi in kwantu ma gietx

mizmuma ¢-“chain of evidence”.

69.11li kif mistqarr mill-akkuzat stess, f'dan il-kaz il-vetturi de quo gew

elevati taht I-awtorita tal-Magistrat Inkwirenti. Ix-xoghol svolt mill-
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Utfigjali tal-Pulizija jew is-Scene of Crime Officers kien qieghed isir

f'dan l-ambitu u taht dik l-awtorita.

70.Din il-Qorti ssegwi dak mghallem mill-Qorti tal-Appell Kriminali,
kollegjalment komposta fis-sentenza taghha fl-ismijiet Ir-
Repubblika ta’ Malta vs. Mark sive Marco Pace tat-3 ta” Novembru
2016 fejn eccezzjoni preliminari kwazi identika ghal dik imresqa

t'dan il-kaz kienet giet deciza bil-mod segwenti :

17. It-tieni aggravju jirrigwarda t-tieni eccezzjoni fejn l-appellant
jippretendi l-isfilz tal-vettura MMX-625. Mir-relazzjoni tas-scene-of-crime
officers u mix-xiehda ta” l-Ispettur Christopher Pullicino 8 jirrizulta li din
il-vettura giet elevata taht l-awtorita" tal-Magistrat Inkwirenti. Barra minn
hekk mid-deskrizzjoni li jaghtu s-scene-of-crime officers fir-relazzjoni
taghhom kif anke rapportat in parte fis-sentenza appellata, hu evidenti li
ttiehdu l-prekawzjonijiet sabiex jinzamm i¢-chain of evidence. Bhalma
ghamlet l-ewwel Qorti, qed issir referenza wkoll ghall-artikolu 357 tal-
Kodi¢i Kriminali dwar id-doveri talPulizija Ezekuttiva meta tikxef
dokumenti. Kwantu ghall-ilment ta’ l-appellant li ma kinux prezenti la 1-
awtorita® gudizzjarja u lanqas il-persuna suspettata, issir referenza ghal
dak li ntqal dwar l-ewwel e¢¢ezzjoni.

71.Fil-fatt ir-referenza li geghda ssir hawnhekk mill-Qorti tal-Appell

Kriminali ghas-sentenza tal-Qorti Kriminali hija s-segwenti :

12. L-appellant lanqas ma jista’ jirnexxi fl-ilment tieghu dwar il-parti -ohra
ta’ l-ewwel e¢cezzjoni rigward l-elevazzjoni ta” samples ta” tajn, minghajr
processverbal u minghajr ac¢ess u mhux fil-presenza tal-persuni li l-pulizija
kienet ged tissuspetta f'dan ir-reat. L-esperti gew debitament nominati
mill-Magistrat Inkwirenti b’digriet tat-3 ta” Dicembru 2004.7 L-esperti tax-
xena tar-reat (sceneof-crime officers) wettqu l-inkarigu taghhom skont dik
in-nomina. Ghalhekk huma elevaw u ppreservaw kull evidenza forensika,
u hejjew ir-relazzjoni taghhom (Dok. XF a fol. 663) fejn spjegaw b’'mod
dettaljat ix-xoghol 1li kienu ghamlu sabiex jigi preservat ic¢-chain of
evidence.

13. L-appellant jilmenta, pero’, li dan ix-xoghol ma sarx fil-presenza ta’ min
kien suspettat. L-ewwelnett jinghad illi fi stadju ta’ investigazzjoni ta’
delitt, mhux dejjem ikun hemm mill-ewwel persuna suspettata. Fi
kwalunkwe kaz, il-preservazzjoni ta’ provi trid issir without delay.
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Imbaghad f'dan il-kaz, ix-xoghol sar fil-kuntest ta’ inkjesta magisterjali.
Tista” hawn issir referenza ghal dak li ntqal fl-Appell Kriminali (Sede
Inferjuri) fis-sentenza fl-ismijiet Il-Pulizija v. Joseph Ignatius Fenech
moghtija fil-21 ta” Mejju 2008:

“Issa, il-periti jigu maghzulin mill-Qorti jew mill-Magistrat Inkwirenti f'dawk
ilkazijiet li fihom ikun jehtieg hila jew sengha specjali. Huma maghzulin minn fost
nies 1i I-Qorti jew il-Magistrat Inkwirenti jidhrilhom li ghandhom il-kompetenza
necessarja fil-qasam li fih tkun mehtiega dik il-hila jew sengha specjali. Certu xoghol
irid isir f'laboratorji attrezzati biex isiru l-esperimenti u l-analizi li jkun hemm
bzonn. Ghalhekk persuna suspettata jew imputata jew akkuzata ma tistax
tippretendi li tkun prezenti waqt li qeghdin isiru tali esperimenti jew analizi li
normalment jirrikjedu hinijiet twal ta” xoghol u koncentrazzjoni u anke ta’ stennija.

“Imbaghad id-dritt ta’ persuna imputata jew akkuzata 1li tkun prezenti
ghallproceduri kriminali tfisser precizament hekk, il-prezenza taghha wagqt il-
proceduri kriminali fejn ikollha dritt tikkontrolla kemm lix-xhieda kif ukoll il-periti.
Lartikolu 653(1) tal-Kap. 9 tal-Ligijiet ta” Malta fil-fatt jipprovdi li: ‘Il-periti, meta
jispiccaw ix-xoghol u l-esperimenti li titlob il-professjoni jew is-sengha taghhom,
ghandhom jaghmlu bil-fomm jew bil-miktub ir-rapport taghhom, skond id-
direzzjonijiet tal-Qorti.” Inoltre s-subartikolu (2) jipprovdi li: ‘Irrapport ghandu
f’kull kaz isemmi l-fatti u c-cirkostanzi li fughom il-periti jkunu ibbazaw il-fehma
taghhom.” Barra minn hekk l-artikolu 655 jghid: “Kull wahda mill-partijiet, il-qorti,
u, fil-kazijiet ta” kompetenza tal-Qorti Kriminali, kull wiehed mill-gurati, jistghu
jitolbu mill-periti tifsir ahjar fuq ir-rapport taghhom, kif ukoll fuq dak li jidhrilhom
li jista” jaghmel aktar cara I-fehma tal-periti.” B'dan il-mod l-imputat jew l-akkuzat
ghandu I-mod kif jista” jikkontrolla x-xoghol 1i jkun sar mill-periti. Izda l-ligi tmur
oltre u tissalvagwardja lill-imputat jew l-akkuzat billi tipprovdi fl-artikolu 656: ‘Min
ghandu jiddecidi mhux marbut li joqghod ghall-fehma tal-periti kontra I-
perswazjoni tieghu.’

72.Anke f'dan il-kaz jirrizulta li l-esperti gew mahtura fl-ambitu tal-

inkjesta magisterjali kondotta. Ix-xiehda tal-esperti u s-Scene of

Crime Officers juru li ttiehdu l-prekawzjonijiet sabiex jinzamm ic¢-

chain of custody fir-rigward tal-evidenza migbura u analizzata.

73.Din l-e¢cezzjoni ghalhekk sejra wkoll tigi michuda.

Ikkunsidrat
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74.111i s-seba’ eccezzjoni titratta talba ghall-isfilz tad-dokumenti ezebiti
a fol 88 sa 92 tal-atti tal-kompilazzjoni in kwantu ma hemmx ix-

xiehda bil-gurament ta’ min ipprezenta dawn id-dokumenti.

75.111i din il-Qorti rat li fil-verbal a fol 86 jirrizulta li inter alia kienu
xehdu Maria Theresa Camilleri u Dr. Ali Safraz, li huma l-esperti li
fil-fatt jirrizulta li rredigew id-dokumenti a fol 88 sa 92 tal-atti
kompilatorji. Ghalkemm verament ma hemmx ir-registrazzjoni tax-
xiedha ta’ dawn iz-zewgt esperti hemm ir-relazzjoni taghhom

immedjatament wara l-verbal tal-udjenza li jikkonferma 1li dawn

xehdu.

76.Fi kwalunkwe kaz jigi rilevat li Profs. Marie Therese Camilleri
Podesta u Dr. Ali Safraz kienu wkoll xehdu fl-atti tal-inkjesta
magisterjali a fol 330 et seq fejn kienu wkoll ezebew kopja tar-

relazzjoni necroscopika taghhom hemmbhekk.

77 Jifdlilhom issa, bhax-xiehda l-ohra imharkin, li jixhdu matul il-kors
tal-Guri.

78.Din l-e¢¢ezzjoni sejra ghalhekk tigi wkoll mi¢huda.

Ikkunsidrat

79 1111 t-tminn e¢¢ezzjoni hija li r-relazzjoni ulterjuri ta” Dr. Mario Scerri

u x-xiehda bil-gurament tieghu fejn ezamina lill-akkuzat Ismael
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Habesh ghandha tigi sfilzata in kwantu huwa qatt ma kellu dik in-

nomina.

80.11li din il-Qorti rat li n-nomina ta’ Dr. Mario Scerri kienet saret
originarjament a fol 12 tal-atti tal-inkjesta magisterjali fejn in-
nomina tieghu kienet wahda generika fis-sens li gie mahtur bhala
espert forensiku. Huwa fil-fatt espleta l-inkariku tieghu fil-qasam

specifiku tieghu ta” espert fil-medic¢ina forensika.

81.B’'mod partikolari jirrizulta wkoll mir-relazzjoni tieghu a fol 343 tal-
Proces Verbal li huwa kien wettaq ir-relazzjoni tieghu fuq ordni tal-
Magistrat Dottor Abigail Lofaro li skontu kienet awtorizzatu sabiex
jezamina u jaghmel il-konstatazzjonijiet forensici rilevanti u jirrelata
dwar griehi fuq il-persuna ta’ Ismail Habesh. Dr. Scerri jtenni dan
meta huwa xehed bil-gurament a fol 147 fl-atti tal-istruttorja fejn fuq
domanda jekk dan l-ezami ghamlux fuq ordni ta” magistrat huwa
wiegeb li: Dak dejjem b’ordni tal-istess Qorti tal-Magistrat Lofaro u qabel

ma ezaminajtu widdibtu...

82.1lli dak mistqarr minn Dr. Mario Scerri bil-gurament tieghu isib
korroborazzjoni fil-pagna 7 tal-Ewwel Volum tal-Proces Verbal fejn
fid-9 t’ April 2005 - ¢joe fl-istess jum li fih sar 1-ezami mediko-legali
fuq il-persuna ta” Habesh - kien sar rikors mill-Ispettur Louise
Calleja fejn din, inter alia talbet li kien mehtieg li jigu c¢certifikati 1-
griehi li nstabu fuq il-persuna ta’ Ismael Habesh. Fil-fatt fl-istess
dokument jirrizulta li a calce hemm indikat bil-linka l-isem tal-

esperti li kellhom jigu mahtura mill-Magistrat in virtu ta” dik it-talba
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li kienet saret. Wiehed mill-esperti kien Dr. Mario Scerri li ismu
jidher miktub fuq dak id-dokument. Dr. Mario Scerri fil-fatt

jirrizulta li imbaghad espleta l-inkarigu li gie moghti lilu.

83.Din l-e¢cezzjoni ghalhekk sejra tigi michuda.

Ikkunsidrat

84.11li 1-ahhar ec¢ezzjoni hija talba ghall-isfilz tar-relazzjoni u x-xiehda
tat-tabib Dr. Mark Rosso in kwantu l-akkuzat jilmenta li dan ma

kellux nomina sabiex ikun jista” jezamina lill-akkuzat.

85.11li hemm gbil bejn il-partijiet li t-Tabib Mark Rosso ma kienx gie
mahtur bhala espert tekniku matul l-inkjesta magisterjali. Dan it-

Tabib xehed dwar dak li huwa kkonstata meta kien invista lil Ismael

Habesh nhar id-9 t’ April 2005 £it-1530.

86.Din il-Qorti tagbel mat-tezi tad-Difiza li dan it-tabib ma jistax jigi
meqjus li huwa xi perit li jista” jaghti opinjoni teknika. Izda mill-
banda l-ohra ma tagbilx mad-Difiza li x-xiehda tieghu ghandha tigi
skartata sempliciment ghaliex huwa ma kienx gie mahtur bhala
espert tekniku. Semmai, huwa jista” jixhed bhala xhud ordinarju
b’riferenza ghal dak li huwa ra u kkonstata b’xi wiehed mis-sensi
tieghu izda ma jkunx jista’ jaghti l-opinjoni teknika tieghu fir-

rigward dak konstatat.

87.Din id-disa’ e¢¢ezzjoni kif formulata ghalhekk sejra tigi michuda.
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Decide

Ghal dawn il-motivi din il-Qorti filwaqt li qeghda tichad it-tielet, il-

hames, is-sitt, is-seba’, it-tminn u d-disa’ e¢¢ezzjonijiet.

Fil-kontemp tilqga” l-ewwel u t-tieni eccezzjonijiet fis-sens li sejra
tordna li dawk il-pagni fil-process li ma humiex iffirmati mill-
Magistrat Inkwirenti, in kwantu mhux konformi mal-precett tal-Ligi,
jigu eskluzi bhala prova minn dan il-process, safejn tali dokumenti
setghu jservu ta’ prova. Dan pero bl-ebda mod ma ghandu jinftiehem
li b’xi mod jeskludi I-produc¢¢ibilita u ammissibbilita ta” dawk ix-
xiehda - li t-traskrizzjoni tax-xiehda taghhom jew tad-dokumenti
prodotti minnhom setghu gew milquta u sflizati minn din is-sentenza
- matul il-Guri u dan peress li fl-ahhar mill-ahhar il-process penali
proprju ghad irid jigi ¢elebrat quddiem il-Gurija billi x-xiehda tax-

xhieda tinstema’ viva voce.

Inoltre tilqa’ in parti r-raba’ e¢¢ezzjoni fis-sens li tordna li l-istqarrijiet
kollha maghmula mill-akkuzat £1-2005 u f1-2009 jigu sfilzati; filwaqt li
kull riferenza li ssir ghal dawn l-istqarrijiet minn kwalunkwe xhud

ghandha tigi mhasra u ma tigix murija lill-Gurati.

Izda l-istqarrija rilaxxjata mill-akkuzat fid-19 ta” Frar 2013 ghandha tigi
ritenuta bhala prova ammissibbli u produ¢ibbli bi prova fil-Guri;
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daqskemm ghandhom jigu ritenuti ammissibbli u produc¢ibbli bi prova

riferenzi li issa setghu saru fiha mill-akkuzat fit-twegibiet tieghu ghal

dikjarazzjonijiet li huwa ghamel precedentement u kull riferenza li

saret minn xi xhud iehor dwar dawk il-fatti li l-akkuzat semma fl-

istgarrija tieghu anke b’riferenza ghal fatti msemmija minnu

precedentement izda li gew imsemmija fl-istgarrija tad-19 ta’ Frar 2013.

Biss kull riferenza li ssir f’din l-istqarrija dwar meta l-akkuzat iltaqa’
mal-ko-akkuzat fil-Habs ta” Kordin jew kull riferenza li ssir ghall-dik
il-Facilita jew ghall-kondotta kriminali precedenti tal-akkuzat fiha
ghandha tigi wkoll imhasra.

Tordna lir-Registratur, Qrati u Tribunali Kriminali sabiex iwettaq din

l-ordni sa qabel ma jibda’ s-smiegh tal-kawza quddiem il-Gurati.

Il-kawza qed tigi differita “sine die” sakemm ikun de¢iz xi appell
eventwali u/jew sakemm imissha t-turn taghha biex tinstema” quddiem

din il-Qorti bil-gurati, skond jekk isirx appell minnha jew le.

Sadattant l-akkuzat jibqa” jgawdi mill-istess kondizzjonijiet ghal dak

li jirrigwarda I-helsien mill-arrest.

Aaron M. Bugeja,
Imhallef
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