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I. Preliminari



Rat ir-rikors li kien prezentat fid-9 ta” Ottubru 2018 li jagra :-

Illi r-rikorrent, u kif ukoll is-socjeta’ P&A Baldacchino Ltd. huma
konvenuti fil-kawza fl-ismijiet : George (I.D. no. 374856M) u Rita
Zammit vs Emanuel Agius (I.D. no. 0039463M) u Paul Baldacchino
f ismu proprio, u b 'digriet tas-16 ta Dicembru 2011 il-Qorti awtorizzat
il-legittimazzjoni tal-atti f isem Georgina Baldacchino bhala werrieta ta’
Paul Baldacchino, ukoll ghan-nom ta’ P&A Baldacchino Limited
(C29173) [Appell Superjuri Nru: 1175/2007].

Illi din il-kawza giet deciza mill-Qorti ta Prim "Istanza fil-21 ta’
Gunju 2013 u minn din is-sentenza gew intavolati zewg appelli, wiehed
minnhom mir-rikorrenti odjern.

Illi ghalhekk il-kawza msemmija tinsab fi stadju ta’ appell, u hija
riappuntata ghal-lum 9 ta’ Ottubru 2018.

Illi s-socjeta’ esponenti saret taf ricentement u fil-mori tal-appell
illi kif diga inghad fiha hemm, bhala socjeta " konvenuta, is-socjeta’ P&A
Baldacchino Ltd (C29173), li din is-socjeta’ giet ‘struck off’ mir-
Registratur tal-Kumpanniji fis-sena 2014.

Illi minhabba din is-sitwazzjoni, [-appelli fug imsemmija ma
jistghux jipprosegwu.

Illi a tenur tal-Artikolu 300B tal-Kap. 386 tal-Ligijiet ta' Malta, ir-
rikorrenti bhala persuna interessata ghandu kull interess li I-isem ta’
din il-kumpannija jigi restitwit fuq ir-registru, kif ukoll li I-process tal-
istralc jerga' jinfetah u dana billi fiz-zewg appelli fuq indikati, fosthom
dak intavolat mir-rikorrenti, hemm bhala socjeta’ konvenuta s-socjeta’
P&A Baldacchino Ltd.

Illi r-rikorrenti jirrileva wkoll li huwa qatt ma gie nformat li kien
ghaddej il-process ta " likwidazzjoni tas-socjeta” konvenuta, nonostante
li kien ben mgharuf mid-diretturi tal-istess socjeta’ konvenuta illi kien
hemm il-proceduri fuqg imsemmija ghadhom pendenti.



Illi dan hu I-uniku rimedju li ghandu r-rikorrenti fic-cirkostanzi, u
dana billi ai fini ta " integrita” ta’ gudizzju u anke ta’ eventwali sentenza
li r-rikorrenti jista ® fil-proceduri suindikati jottjeni a favur tieghu, hemm
il-htiega li I-isem ta "’ din is-socjeta’ P&A Baldacchino Ltd tigi restitwita
fir-Registru tal-Kumpanniji.

Illi I-agir tal-likwidatur u kif ukoll tad-diretturi waqt I-istralc tas-
socjeta’ intimata huwa wiehed vizzjat bi frodi jew b "illegalita ta’ natura
materjali, kif ser jigi ppruvat wagqt il-provi u t-trattazzjoni tal-kawza.

Ghaldagstant ir-rikorrenti umilment jitlob i, previa kull
dikjarazzjoni ohra necessarja u opportuna, ghar-ragunijiet sovra
indikati, din I-Onorabbli Qorti joghgobha :

1. Tiddikjara illi t-thassir tas-socjeta~ P&A Baldacchino Ltd mir-
registru tal-kumpanniji sar b mod vizzjat bi frodi jew b illegalita’ ta’
natura materjali jew ghal ragunijiet ohra li jirrizultaw lil din I-Onorabbli
Qorti.

2. Tordna a tenur tal-Artikolu 300B tal-Att Dwar il-Kumpanniji
[Kap 386] li isem is-socjeta’ P&A Baldacchino Ltd jkun restitwit fir-
registru tal-kumpanniji.

3. Tordna i I-istralc in konnessjoni mas-socjeta’ P&A
Baldacchino Ltd jerga' jinfetah ghal dawk ir-ragunijiet u ghal dak iz-
zmien li din I-Onorabbli Qorti tispecifika fid-decizjoni taghha, u kif ukoll
li din I-Onorabbli Qorti ghandha taghti dawk id-direttivi u timpani dawk
il-kondizzjonijiet li jidhrilha xieraq.

Salv kull provvediment iehor li joghgobha taghti din |-Onorabbli
Qorti skont il-ligi.

Bl-ispejjez u bl-ingunzjoni tal-intimati in subizzjoni.

Rat il-lista tax-xhieda u I-elenku ta’ dokumenti li kienu prezentati
mar-rikors promotur.



Rat ir-risposta li pprezenta |-intimat Registratur tal-Kumpanniji fit-
16 ta” Novembru 2018 li tagra hekk :-

Illi in kwantu ghall-meriti fattwali tal-kawza, peress illi I-esponent
Registratur tal-Kumpanniji mhuwiex edott mill-fatti kollha kif dikjarat
mir-rikorrent, huwa jirrimetti ruhu ghall-provi u ghall-gudizzju ta’ dina
I-Onorabbli Qorti.

Illi l-esponent jixtieq umilment jigbed [-attenzjoni ta’ din I-
Onorabbli Qorti illi I-kumpannija in kwistjoni kienet giet ikkancellata
minn fuq ir-registru per konsegwenza ta ' rizoluzzjoni ghax-xolijiment u
stralc konsegwenzjali mehuda mill-azzjonisti taghha stess.

Illi ghaldagstant I-istralc u I-kancellament kien wiehed volontarju
ai termini tal-Artikoli kollha relevanti skont [-Att.

Illi fid-dokumenti |li gew konsenjati lilu ghar-registrazzjoni, ir-
Registratur ma sab ebda cirkostanza li tindika xi possibilita’ ta’ mala
fede jew illegalita’ ohra u ghalhekk huwa mexa b mod korrett u diligenti
meta rregistra d-dokumenti in kwistjoni.

Illi wara illi rregistra tali dokumenti, I-esponent kompla sabiex ai
termini tal-Artikolu 401 tal-Att ippubblika avviz illi jghid illi jekk ebda
persuna ma toggezzjona fi zmien tliet xhur mill-pubblikazzjoni, I-isem
tal-kumpanija P&A Baldacchino Ltd (C29173) kien sejjer jigi mhassar
minn fuq ir-Registru.

Illi r-rikorrent inghata bizzejjed zmien sabiex kemm qgabel u kif
ukoll wara [|-pubblikazzjoni tal-avviz fuq imsemmi jinforma lir-
Registratur tal-Kumpanniji bl-oggezzjoni tieghu ghat-thassir tal-isem
tal-kumpannija in kwistjoni minn fuq ir-registru izda dan baga’
inadempjenti.

Illi I-esponent umilment jissolleva illi seta’ ma kienx wiehed mill-
legittimi kontraditturi fil-proceduri odjerni. Dan meta wiehed jinnota illi
I-bazi ta’ dan il-kaz huwa wiehed ta’ dizgwid intern u personali bejn il-
partijiet.



Illi minghajr pregudizzju ghas-suespost [-esponent mhuwiex
joggezzjona ghat-talba kif maghmula mir-rikorrent u ghaldagstant
Jixtieq jissolleva illi lest li jogghod ghal kull decizjoni jew ordni illi dina I-
Onorabbli Qorti jidhrilha xieraq u opportun, f gieh [-ezigenzi ta’
gustizzija, illi taghti fic-cirkostanzi partikolari ta’ dan il-kaz.

Illi I-konvenut Registratur m "ghandux jinzamm responsabbli ghal
ebda spejjez gudizzjarji konnessi ma’ dan il-kaz.

Rat ir-risposta li pprezenta I-intimat Raymond Ciantar fit-26 ta’
Dicembru 2018 li tagra hekk :-

Illi t-talbiet rikorrenti huma infondati fil-fatt u fid-dritt u ghandhom
jigu respinti bl-ispejjez kontra I-istess rikorrenti ghas-segwenti
ragunijiet :

1. Li in limine litis it-talbiet imressga huma superfluwi u dan
minhabba i fil-konfront tal-istess socjeta’ P & A Baldacchino Ltd ma
tressqu I-ebda proceduri mir-rikorrenti, jirrizulta li I-flus ttiehdu minn
Paul Baldacchino personalment u di piu " kif verbalizzat quddiem il-Qorti
tal-Appell fis-27 ta’ Novembru 2018 kull ammont li kien jew seta’ kien
dovut mill-intimati Baldacchino thallas fil-mori tal-proceduri Appell. [Dok
PAB 1).

2. Li minghajr pregudizzju ghall-eccezzjoni preliminari u in
subordinazzjoni ghall-istess ma hemm [-ebda ness legali ghal din I-
azzjoni minhabba li I-procedura tal-istralc segwiet skrupolozament I-
proceduri rikjesti mil-Ligi u ma kien bl-ebda mod ivvizjat bi frodi jew
b illegalita’ ta natura materjali u li :

e [-proceduri rikjesti skont il-ligi saru kollha.
e [-avvizi pubblici saru kollha.

o fil-kotba tal-kumpannija ma rrizultax lil-likwidatur li la r-r-
rikorrenti jew I-intimati kienu kredituri tal-istess kumpannija.

e li la r-rikorrenti u langas il-konjugi Zammit ma ressqu
pretensjoni fil-konfront tal-kumpannija skont il-ligi fit-termini
rezi pubblici mil-likwidatur.



e [|i I-ahwa Baldacchino kienu mietu fil-mori u hadd ma gibed |-
attenzjoni tal-likwidatur dwar il-kawza pendenti.

e i I-likwidatur wettaq it-tfittxija fis-sistema gudizzjarja biss ma
telghet I-ebda procedura li indikat li I-kumpannija kienet parti
fi procedura gudizzjarja u dan minhabba [-fatt li isem il-
kumpannija ma iffiguratx fl-okkju tal-kawza.

3. Li minghajr pregudizzju ghal dak eccepit precedentement il-
kumpannija giet mehlusa minn kull responsabbilta’ fin-negozju mertu
tal-proceduri 1175/2008.

4. Li ghall-integrita tal-gudizzju jistghu jinhatru kuraturi
deputati a tenur tal-artikolu 929 et seq tal-Kap 12 tal-Ligijiet ta’ Malta
sabiex jirrapprezentaw is-socjeta’ P & A Baldacchino stante i fi
kwalunkwe kaz ix-xoghol tal-likwidatur inghalag u hu ma ghadux
jokkupa din il-kariga.

5. Li ghal kull bwon fini jigi dikjarat li ma saret I|-ebda
distribuzzjoni lura lill-azzjonisti.

Rat il-lista tax-xhieda u I-elenku ta’ dokumenti li kienu prezentati
ma" din ir-risposta.

Semghet ix-xhieda u rat il-provi |-ohra li tressqu fil-kors tal-
kawza.

Rat illi I-kawza thalliet ghas-sentenza ghal-lum bil-fakolta™ i I-
partijiet jipprezentaw noti ta’ osservazzjonijiet.

Rat in-noti ta’ osservazzjonijiet li kienu prezentati.

Rat I-atti I-ohra tal-kawza.

II. Provi




Av. Dr. Claudette Fenech - in rapprezentanza tar-Registratur
tal-Kumpanniji - ipprezentat : i) il-public file tal-kumpannija de qua
(Dok MFSA1l) u i) l-unregistered documents relatatio mal-istess
kumpannija (Dok MFSA2).

Xehdet illi d-dissolution document, iI-B2 u I-Form L waslu ghand
ir-Registratur mill-audit firm KSI Malta.

Qalet illi saret notifika tar-rizenja tal-likwidatur minn dak li kien il-
likwidatur u cioe’ Dominic Chircop.

Imbaghad saret il-formula fejn kien komunikat lir-Registratur i I-
likwidatur il-gdid kien |-intimat Raymond Ciantar.

Mistogsija jekk ir-Registratur ghamilx verifiki dwar proceduri
gudizzjarji pendenti, ix-xhud wiegbet |li ma sarux verifiki f* dak s-sens.

Ipprecizat li I-ewwel dokumenti |i kienu prezentati lir-Registratur
dwar il-likwidazzjoni kellhom jintbaghtu lura ghaliex ma kienux konformi
mad-disposizzjonijiet tal-ligi. In segwitu rega’ kienu sottomessi. L-
ewwel darba li kienu prezentati kien fil-11 ta’ Dicembru 2008. Rega’
kienu prezentati fl-20 ta’ Jannar 2009. L-istriking off tal-kumpannija
saret fis-16 ta’ April 2014, ghaliex il-liquidation accounts kienu
prezentati fil-15 ta” Novembru 2013. Kienu scanned ghall- pubbliku fid-
9 ta’ Jannar 2014.

Kompliet tixhed illi I-istriking off tal-kumpannija sar billi kienu
sodisfatti r-rekwiziti tal-Artikolu 401 tal-Kap 386.

Randolph Baldacchino xehed illi ma kellux relazzjoni mal-
kumpannija P&A Baldacchino Limited meta din kienet kostitwita u
registrata. Missieru Paul Baldacchino (li miet fl-14 ta” Lulju 2010) kien
id-direttur u I-uniku azzjonista. Fi Frar 2008, sar direttur huh Neville
Baldacchino. Anke Neville Baldacchino miet. Qal li huwa sar direttur
ukoll u dan kien huh li issa mejjet ukoll. Hu sar direttur fI-20 ta™ Jannar
2009. Sar direttur sabiex ikun ta’ ghajnuna lill-familja u xejn izjed. Qal
li ma jiftakarx jekk f' dak il-perijodu kienx hemm kawzi pendenti. Kien
ihalli kollox f*idejn I-awditur Joseph Gauci.




Mistogsi jekk jafx li dakinhar li sar direttur kienx hemm risoluzzjoni
straordinarja biex tibda I-likwidazzjoni volontarja tal-kumpannija, huwa
wiegeb li kellu idea ta’ dan il-fatt. Pero™ qal ukoll li huwa ffirma kull
ma tah jiffirma Joseph Gauci.

Mistogsi jekk kienx jaf bl-intimat Raymond Ciantar, wiegeb illi ma
kienx jafu u tenna mill-gdid li Joseph Gauci kien jiehu hsi9eb ta" kollox.
Langas gatt ma sema b Dominic Chircop. Wara li kienet likwidata I-
kumpannija, huwa ma ha xejn minnha.

Stqarr li missieru gatt ma kien kellmu dwar negozju li kellu mar-
rikorrent. Langas jaf |i fit-3 ta’ Ottubru 2007 George Zammit kien
ipprezenta ittra ufficjali kontra missieru u kontra r-rikorrent. Langas ma
kien jaf b’ kawza li saret wara. Huwa ma kienx jaf x kien isir minn
missieru. Jekk saru xi hwejjeg huwa ma kienxc jaf bihom.

Kompla jixhed illi huwa sar direttur meta missieru kellu jerga" jigi
rikoverat |-isptar u wara li huh Neville kien miet. Sar direttur biex ighin.
Missieru baqa’ azzjonista u zamm ir-rapprezentanza legali u gudizzjarja
tal-kumpannija.

Mistogsi min ha d-decizjoni sabiex tigi xjolta |-kumpannija, huwa
wiegeb fis-sens b assunzjoni u cioe’ li d-decizjoni ttiehdet minn
missieru u minn Joseph Gauci.

Qal li huwa kien ikun prezenti ghal xi lagghat u ghal ohrajn ma
kienx ikun prezenti. Huwa kien jafda b ghajnejh maghluga kemm lil
missieru kif ukoll lil Joseph Gauci ; dan tal-ahhar kien jiehu hsieb il-
finanzi.

Fisser li huwa sar jaf bil-kawza mar-rikorrent xi sentejn wara I-
mewt ta’ missieru wara li ommu semmietlu xi haga. Wara li sar jaf bil-
kawza nkarika lill-Av. Chris Cilia sabiex jiehu hsieb hu. Fil-fatt Dr Cilia
mexxa lil ommu u lill-armla ta™ Neville.

Stqgarr illi huwa gatt ma kien prezenti ghal udjenzi fil-qorti. Langas
mar ikellem lill-Av. Cilia.



Joseph Gauci xehed illi huwa accountant, awditur u imsieheb fl-
audit firm KSI Malta.

Hejja |-liquidation accounts tal-kumpannija in kwistjoni u
ghaddiehom lill-intimat Ciantar li kien I-istralcjarju appuntat.

Qal illi bhala regola, gabel issir il-likwidazzjoni, jikkomunika mad-
direttur tal-kumpannija li jkun responsabbli. Fil-kaz tal-kumpannija in
kwistjoni, is-sitwazzjoni kienet differenti ghaliex iz-zewg diretturi li
kienu I-missier u I-iben mietu t-tnejn. Ghalhekk inhatar Randolph
Baldacchino bhala direttur biex tkun tista® ssir il-likwidazzjoni
ghalkemmm Randolph Baldacchino ma kien jaf xejn dwar il-kumpannija.

Stqgarr li d-decizjoni li jkun hemm voluntary winding up ittiehdet
mid-direttur wara konsultazzjoni mieghu. Ma kellux ikun hemm
diffikulta” biex il-process jimxi b heffa ghaliex il-kumpannija ma
kellhiex dejn.

Fisser illi huma ma kienux jafu bil-kawza ghalkemm saret ricerka
kemm fir-Registru tal-Qorti, u kif ukoll fir-Registru Pubbliku biex jaraw
kienx hemm xi ipoteka.

Mistogsi kif saret ir-ricerka fil-Qorti stqarr illi r-ricerka saret bil-
computer. Ma saret |-ebda ricerka formali fir-registru jew talba lir-
Registratur tal-Qorti.

Xehed illi I-Form B2 kienet preparata mill-avukati u ffirmata minn
Randolph Baldacchino.

Stgarr illi Paul Baldacchino kien I-uniku azzjonista ta’ P&A
Baldacchino Limited. Il-kumpannija saret klijenta tieghu ghal habta tal-
2006 ghalkemm Paul Baldacchino de proprio kien klijent tieghu qgabel.
II-kumpannija kienet topera fl-izvilupp tal-proprjeta. Huwa kien jaf bil-
progetti lit kun dahlet ghalihom il-kumpannija jew ghaliex Paul
Baldacchino kien ighaddilu d-dokumenti jew ghaliex kienu jiddiskutu I-
progetti flimkien.



Fisser li fI-20 ta™ Frar 2008, Paul Baldacchino marad gravement u
tah struzzjonijiet sabiex jahseb ghax-xoljiment u ghall-istralc tal-
kumpannija. Inhatar Neville iben Paul bhala direttur izda Neville miet
fid-19 ta’ Dicembru 2008. Wara Neville, inhatar it-tifel I-iehor bhala
direttur u cioe Randolph Baldacchino. Dakinhar stess li Randolph
Baldacchino sar direttur ghaddiet risoluzzjoni straordinarja sabiex |-
kumpannija titpogga fi stralc volontarju. Dakinhar il-kumpannija
ddikjarat li ma kienx hemm xi dejn partikolari u ma kienx hemm ravvizat
li kien hemm xi kawza kontra |-kumpannija.

Stqarr li bhala stralcjarju kien mahtur Dominic Chircop, li rrizenja
fil-14 ta’ Ottobru 2011. Warajh inhatar I-intimat Ciantar bhala
stralcjarju. Dan temm -inkarigu tieghu fit-2 ta’ Settembru 2013.

Xehed illi minn dak li seta’ jiftakar, il-proprjeta kollha li kienet giet
zviluppata mill-kumpannija kienet inbieghet, u Paul Baldacchino gatt ma
nfurmah li kien hemm xi kawzi pendenti.

Stqgarr illi hu ssorvelja x-xoghol kollu relatata max-xoljiment u |-
istralc tal-kumpannija. Kien hu |li ha hsieb il-hatra tal-istralcjarji,
Dominic Chircop I-ewwel, u I-intimat Ciantar warajh. L-istralc intemm
fis-16 ta” April 2014.

L-intimat Raymond Ciantar xehed illi kien ilu accountant ghal
dawn |-ahhar tletin/erbghin sena.

Xehed illi f'Ottubru 2011 kien kontrattat mid-ditta ta™ awdituri
KSI Malta (li fiha Joseph Gauci kien imsieheb) sabiex ikun stralcjarju tal-
kumpannija P&A Baldacchino Limited minflok il-likwidatur precedenti li
kien irrizenja. Huwa accetta.

Kompla jixhed illi meta sar hu stralcjarju, Paul Baldacchino u ibnu
Neville kienu diga™ mietu. Imbaghad sar direttur Randolph Baldacchino
li ddecieda li jgieghed il-kumpannija fi stralc. Mill-informazzjoni li gabar
mill-awdituri KSI Malta, billi Randolph Baldacchino ma setax ighid, il-
kumpannija kienet f* qaghda li taghmel id-declaration of solvency.

Fisser illi x-xoghol kollu relatat mal-istralc inkluzi |-liquidation
accounts sar minn KSI Malta.
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Stqarr illi fil-kors tal-istralc hadd ma kkomunika, hlief meta kien
cempillu Dr Michael Grech ftit gabel ma baghatlu ittra datata 17 ta” Lulju
2018. Lill-Av. Grech gallu sabiex jaghmel kuntatt direttament ma" KSI
Malta ghaliex huma kienu geghdin jiehdu hsieb x-xoghol kollu relatat
mal-likwidazzjoni.

Fisser illi Joseph Gauci ghaddielu dokumenti. Huwa ra dawk id-
dokumenti.

Xehed illi huwa sar jaf bil-kawza li kienet pendenti fil-qorti wara
li I-kumpannija kienet diga™ thassret mir-Registru tal-Kumpanniji. Avza
b dan lil Joseph Gauci li gallu li kien jaf b" kollox u li kien se jiehu hsieb
hu.

Stqgarr illi dwar l-iskema ta’ distribuzzjoni Itaga™ ma’ Joseph
Gauci. Tax-xoghol tieghu bhala stralcjarju thallas minghand KSI Malta

Xehed illi hu ma ghamel ebda ricerki safejn kien jirrigwarda I-
kumpannija. Langas ma ghamel verifiki dwar id-dokumenti li kien
ghaddielu Gauci. Kemm gaghad fuq il-kelma tieghu.

Mistogsi mill-gorti jekk fost id-dokumenti kienx hemm ricerki
notarili, wiegeb li ma rax ricerki u langas deherlu li kien hemm bzonn
isiru ricerki fir-Registru Pubbliku.

Fil-kontroezami, meta mistoqgsi mill-qorti “jekk is-Sur Gauci
immissja xi haga (dwar verifiki) se tkun immissjatha inti ukoll ?” wiegeb
: "Ezatt.” Kull ma ghamel hu kienu verifiki tax-xoghol li sar minn Joseph
Gauci.

Ir-rikorrent xehed illi fl-2002, hu u certu George Zammit kienu
waslu fi ftehim sabiex jixtru garage minghand P&A Baldacchino Ltd.
Kellhom ihallsu depozitu akkont tal-prezz tal-akkwist fllammont ta’ Lm
8,000. Id-depozitu thallas mhux bi flus izda b servizzi u materjal. L-
att tal-bejgh baga’ ma sarx u ghalhekk hu u Zammit kienu kredituri tal-
kumpannija venditrici. In segwitu thallas lura s-sehem tieghu tad-
depozitu fl-ammont ta’ Lm 4,000.
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Kompla jixhed illi fid-9 ta’ Novembru 2007, George Zammit
ipprezenta kawza kontra tieghu u kontra s-socjeta” venditrici fejn talab
il-hlas tas-somma ta” Lm 10,000 in kwantu ghal Lm 4,000 bhala
sehemu mid-depozitu li kien thallas lis-socjeta’ venditrici u in kwantu
ghal Lm 6,000 ghal konvenju iehor li kellu mal-istess kumpannija.

Stqgarr illi I-kawza kienet deciza favur ir-rikorrent fl-ewwel istanza.
Minn din is-sentenza sar appell. Intant is-socjeta’ venditrici thassret
mir-Registru tal-Kumpanniji. Ghalhekk saret din il-kawza.

Av. Dr. Chris Cilia xehed illi huwa l-avukat tal-konjugi Paul u
Georgina konjugi Baldacchino kif ukoll tal-kumpannija P&A Baldacchino
Limited fil-kawza in kwistjoni.

Xehed illi huwa sar jaf li din s-socjeta’ kienet giet xjolta fl-ewwel
dehra tal-kawza quddiem il-Qorti tal-Appell.

Sakemm saret Il-ewwel wudjenza fil-Qorti tal-Appell, Paul
Baldacchino kien lahaqg miet.

Mistogsi jekk kienx jaf bir-risoluzzjoni ghal stralc volontarju kienet
saret minn Randolph Baldacchino fil-20 ta’ Jannar 2009, wiegeb li ma
kellu I-ebda idea fir-rigward. Langas kien jaf li kien sar bdil fil-bord tad-
diretturi. Lill-intimat Ciantar ma kienx jafu.

II. L-Art 300B tal-Kap 386

Ir-rikorrent mexxa bl-istanza odjerna abbazi tal-Art 300B tal-
Kap 386 li kien dahal fl-Att dwar il-Kumpanniji bis-sahha tal-Att IV tal-
2003.

L-Art 300B huwa fost dawk id-disposizzjonijiet tal-Kap 386 li huma
nkluzi fis-Sub-Titolu III taht I-isem : “Disposizzjonijiet applikabbli ghal
Kull Xorta ta" Straic”.

1. Dritt
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Id-disposizzjoni tagra hekk :-

(1) Meta kumpannija tkun thassret minn fuqg ir-registru, kull
persuna interessata tista’ b rikors, titlob lill-Qorti biex tordna hi li I-
isem tal-kumpannija jkun restitwit fuqg ir-registru u li I-istralc jerga’
Jjinfetah.

(2) Meta, fug rikors maghmul taht is-subartikolu (1), il-Qorti
tkun sodisfatta li I-istralc u t-thassir tal-kumpannija jkun vizzjat bi frodi
jew b illegalita ta® natura materjali, il-Qorti tista tordna li I-isem tal-
kumpannija jkun restitwit fuq ir-registru u li I-istralc jerga " jinfetah ghal
dawk ir-ragunijiet u ghal dak iz-zmien |li I-Qorti tispecifika fid-decizjoni
taghha, u I-Qorti ghandha taghti dawk id-direttivi u timponi dawk il-
kondizzjonijiet li jidhrilha xieraq.

(3) II-Qorti ghandha tilga® t-talba biss jekk tkun sodisfatta li
dak ikun I-uniku rimedju li jkun hemm.

(4) Fid-decizjoni taghha I-Qorti ghandha wkoll tiddeciedi jekk I-
ordnijiet u d-direttivi taghha jkunux effettivi favur il-persuni kollha jew
jekk ghandhomx japplikaw limitatament ghal persuni specifiki indikati
fid-decizjoni.

(5) Ma jista' jsir ebda rikors taht dan I-artikolu wara li jghaddu
hames snin mid-data Ii fiha |-isem tal-kumpannija jkun thassar mir-
registru.

2. Ir-rekwiziti

Minn gari ta” din id-disposizzjoni, jirrizultaw dawn ir-rekwiziti :

a) Meta kumpannija tkun thassret minn fuq ir-registru, il-
persuna li b rikors taghmel talba lill-qorti sabiex tordna li I-isem tal-
kumpannija jkun restitwit fuq ir-registru u li l-istralc jerga’ jinfetah trid
tkun persuna interessata. [subartikolu 1 tal-Art 300B]

b) Il-qorti taghmel I-ordni li I-isem tal-kumpannija jkun
restitwit fuq ir-registru u l-istralc jerga" jinfetah jekk tkun sodisfatta li
[-istralc u t-thassir tal-kumpannija kien vizzjat :
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i) bi frodi ;
jew

ii) b’illegalita’ ta’ natura materjali [subartikolu 2 tal-Art
3008B]

C) Il-qorti ghandha tilga® t-talba biss jekk tkun sodisfatta li dak
ikun l-uniku rimedju li jkun hemm [subartikolu 3 tal-Art 300B]

d) Ir-rikors irid ikun prezentat sa zmien hames snin mid-data
li fiha I-isem tal-kumpannija jkun thassar mir-registru [subartikolu 5 tal-
Art 300B].

3. Dottrina

a) Maltija

Fil-Pag. 46-47 tal-Ewwel Volum ta’ Principles of Maltese
Company Law (Tieni Edizzjoni - MUP - 2019) Andrew Muscat
jaghmel dawn |-osservazzjonijiet dwar I-Art 300B :-

Prior to the introduction of article 3008, the Maltese Courts had in
a humber of cases tackled situations where a claim against a company
was not taken into account by the liquidator who proceeded to finalise
the winding up and have the company 's name struck off the register.
In these cases, the courts applied a remedy involving the effective
revival of the company.

It should be remarked that the courts have been willing to provide
such a remedy even where the omission by the liquidator to take into
account a pending claim against the company was purely inadvertent.
Article 300B, however, empowers the court to grant a remedy where it
is satisfied that "the winding up and striking off of the company has
been vitiated by fraud or illegality of a material nature . Would an
inadvertent omission constitute ‘illegality” ? A wide interpretation
ought to be afforded to the term ‘illegality *. A liquidator who, whether
negligently or fraudulently, fails to take into account a pending claim
will, it is submitted, have acted unlawfully. After all, in terms of general
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principles of law, a person who does not use the prudence, diligence and
attention of a bonus paterfamilias and causes damage as a result is
deemed to have acted unlawfully. Moreover a lugidator is clearly bound
by law to take into account all pending claims against a company and if
he fails to do so through negligence, imprudence or want of attention
he should also be deemed to have acted unlawfully.

b) Ingliza

Fil-Ligi Ingliza, il-procedura bhal dik tentata mir-rikorrent
hija maghrufa bhala restoration of dissolved companies to the
register.

Fl-Ingilterra I-procedura tahseb ghal administrative
restoration u ghal restoration by the court.

Il-materja kienet regolata bil-Companies Act 1985. Wara li
saret il-Companies Act 2006, tnehhew id-disposizzjonijiet li
kienu jirregolaw il-materja fil-Companies Act 1985, u gew
trasposti ghall-Companies Act 2006.

Il-ligi taghna ma jidhirx li tahseb ghal administrative
restoration.

Ghalhekk bhala gwida, tajjeb jekk inharsu lejn id-
disposizzjonijiet li minn Sec 1029 et seq tal-Companies Act 2006
jittrattaw restoration to the register by the court.

Guristi awtorevoli tad-dritt socjetarju Ingliz kellhom okkazjoni
jaghmlu analizi mirguma tal-ligi li tirregola I-procediment, I-iskop
tieghu, kif jithaddem u fejn ghandu jwassal.

Bhala introduzzjoni, il-Qorti sejra tirreferi ghal pag. 778 ta’
Sealy s Cases and Materials in Company Law (9th Edition - OUP -
2010) fejn jinghad hekk -
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Restoration of dissolved companies to the register may be
necessary if, for example, further assets are discovered, or someone
wishes to bring a damages claim for which the former company was
insured.

There are two procedures available for restoring companies to the
register :

An administrative procedure available when companies have been
incorrectly struck off as defunct under CA 2006 s 1000 or 1001 (see ii
and vii above) requiring application to the registrar by the company s
former directors or former members within six years of the date of
dissolution (CA 2006 s 1024)

and

A judicial procedure, requiring application to court (CA 2006 s
1029) in all other cases. The application may be made by a wide class
of people [s 1029(2)] and must generally be made within six years of
the dissolution of the company although there are various exceptions.
For example there is no time limit where the application is for the
purpose of bringing proceedings against the company for damages for
personal injury (s 1030 1). The court has wide powers to make
restoration including any case in which the court thinks it is just to do
so (s 1031 1 c)

CA 2006 ss 1024-1034 provide detailed rules on the pre-
conditions and consequences of the procedures, including special
supplementary rules dealing with company names and with restoration
of property that had vested in the Crown.

(sottolinear ta” din il-qorti)

Gower and Davies fil-Principles of Modern Company Law
(Eighth Edition - Sweet & Maxwell - 2008), wara li jirreferu ghall-
Companies Act 1985 u ghall-Companies Act 2006, jaghmlu analizi aktar
dettaljata tal-procedura fil-pag. 1232 et seq.

Ighidu hekk :-

A contrast between the death of an individual and that of a
company is that without divine intervention a dissolved company can be
resurrected.
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Following the CLR, the Act made two innovations in this area. First
it introduced a limited form of administrative restoration to the register
a result which had previously required a court order. Secondly a single
method of court restoration replaced the formerly existing two methods
which the courts had found some difficulty in making sense of and which
overlapped to a considerable extent.

Administrative restoration

The new form of administrative restoration applies only where the
company was dissolved by the Registrar under the provisions relating to
defunct companies. Thus it does not apply to either voluntary striking
off or to dissolution after winding up. The conditions for administrative
restoration to the register confine it to situations where the company
was carrying on business or in operation at the time it was struck. Thus
the main purpose of administrative restoration is to deal more cheaply
with reversing a stricking off, which, ideally, should not have ocurred in
the first place. For probably the same reason, the application for
restoration may be made only by a former director or former member
of the company, but no application for restoration may be made more
than six years after its dissolution. If any of the company s property is
vested in the Crown as bona vacantia, the Crown s representative must
consent and the applicant must offer to pay any costs of the Crown in
relation to the application and more importantly dealing with the
property during the period of dissolution. Finally the applicant must
deliver to the Registrar such documents as are necessary to bring the
company's public records up-to-date and to pay any penalties
outstanding at the time the company was dissolved.

If these conditions are met the Registrar is under a duty to restore
the company to the register. Notice of the decision must be given to
the applicant and the restoration takes effect when that notice is sent.
Public notice must be given of the restoration. The effect of restoration
is that the company is deemed to have continued in existence as if it
had not been struck off. However any consequential directions, if
necessary, for placing the company and all other persons in the position
(as nearly as possible) as they would have been in, had the company
not been struck off, are to be given, not by the Registrar, but by a court,
to which application may be made within three years of restoration.

Restoration by the court

The two court-based restoration methods previously provided
were contained sections 651 and 653 of the 1985 Act. The current
provisions are based on those of section 653, the somewhat simpler
procedure. The court-based procedure applies to all forms of dissolution
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and a much wider range of persons may apply for restoration. These
include not just former directors or members but any creditor of the
company at the time of dissolution, anyone who but for the dissolution
would have been in a contractual relationship with it, any person with a
potential legal claim against the company, any manager or trustee of an
employee pension fund, and the Secretary of State. This caters for a
much wider range of reasons for wanting to have the company restored
to the register, a common one being in order to sue or assert a right
against it. Normally such persons must act within six years of the date
of dissolution, but a claim for restoration in order to bring a claim for
damages for personal injury against the company may be made at any
time.

The court has power to order restoration if (a) in the case of
striking off of a defunct company, it was carrying on business or in
operation at the time ; (b) in the case of voluntary striking off, the
conditions for such a striking off were not complied with ; and (c) in any
other case the court thinks it just to do so. Restoration, if ordered, takes
effect from the time the court's order is delivered to the Registrar and
the Registrar must give publicity to the order in the usual way. The
effect of restoration by the court is the same as with administrative
restoration and the court may give the necessary directions to effect the
principle that the company should be treated as if never dissolved.
(sottolinear ta® din il-qorti)

4. Gurisprudenza tal-Qrati Maltin

Wara [-2009 il-pronunzjamenti tal-qrati taghna dwar rikorsi i
kienu ntavolati abbazi tal-Art 300B tal-Kap 386 kienu dawn :-

a) Mill-Prim  Awla tal-Qorti Civili

e 7ta’ Lulju 2011
Rik. Nru. 715/2010
Lay Lay Co. Limited vs Paul Darmanin et

e 23ta April 2013
Rik. Nru. 650/2011
Joseph Aquilina et vs Dr Edward Woods et

e 24 ta’ Marzu 2015
Rik. Nru. 780/2014
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A.X. Holdings Limited et vs Registratur tal-Kumpanniji
e 31 ta Jannar 2017

Rik. Nru. 541/2016
Charles Borg Barthet vs Registratur tal-Kumpanniji

b) Mill-Qorti Civili (Sezzjoni tal-Kummerc

e 28 ta Marzu 2019
Rik. Nru. 28/2018
Av. Jean-Pie Gauci Maistre noe vs Registratur tal-Kumpanniji

e 28ta’ Marzu 2019
Rik. Nru. 29/2018
Av. Jean-Pie Gauci Maistre noe vs Registratur tal-Kumpanniji

e Rik. Nru. 6/2019
Edward Micallef et vs X
30 ta’ Mejju 2019

e Rik. Nru. 24/2019
Ruth Magro vs Registratur tal-Kumpanniji
1 ta’ Settembru 2020

III. Konsiderazzjonijiet

Mill-elementi li jsawwru I-Art 300B tal-Kap 386, il-qorti
sejra tqis Il-ewwel il-kwalifika tal-“interess” Dbilli din
tikkostitwixxi pregudizzjali ta” dritt. Jekk ir-rekwizit ma
jirrizultax, ir-rikorrent ikun prekluz milli jipproponi I-azzjoni, u
I-procediment jieqaf hemm.

Skont is-subartikolu 1 tal-Art 300B, meta kumpannija tkun
thassret minn fuq ir-registru, kull persuna interessata tista’ taghmel
talba lill-qorti sabiex tordna li |-isem tal-kumpannija jkun restitwit fuq
ir-registru u li l-istralc jerga’ jinfetah.

F'Sec 1029(2) tal-Companies Act 2006, il-legislatur Ingliz

haseb ghal lista ta’ persuni li jistghu jintavolaw azzjoni ghal restoration
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by the court, fosthom : any other person appearing to the court to have
an interest in the matter.

Fil-kaz tal-Kap 386, il-legislatur Malti mar mill-ewwel ghall-
kwalifika ta" “kull persuna interessata”. 1l-frazi “persuna interessata”
mhijiex definita fil-ligi taghna.

Fl-ewwel eccezzjoni tieghu, I-intimat Ciantar jeccepixxi I-inutilita
tat-talbiet tar-rikorrent :-

e ghaliex fil-kawza fl-ismijiet : “"George Zammit et vs
Emmanuel Agius et” (Rik. Gur. Nru. 1175/2007 AE) |i
kienet deciza mill-Prim  Awla tal-Qorti Civili fil-21 ta’
Gunju 2013, li minnha sar appell, liema appell ghadu
pendenti, ir-rikorrent ma ressaq |-ebda proceduri kontra
P&A Baldacchino Ltd.

e ghaliex fl-udjenza tas-27 ta’ Novembru 2018 quddiem il-Qorti
tal-Appell sar verbal fis-sens illi kull ammont li kien jew seta’
kien dovut mill-intimati Baldacchino thallas fil-mori tal-
proceduri.

Ghall-kwistjoni tal-interess, il-paragrafu rilevanti huwa I-
ewwel wiehed.

Kumpannija tibga® tezisti sal-mument li isimha jithassar mir-
Registru tal-Kumpanniji. Meta |-isem jithassar, il-kumpannija titqgies
legalment dagslikieku kienet persuna “mejta” b differenza wahda
sostanzjali ghaliex waqt |i persuna “fisika” jkollha eredi, persuna
“morali” (bhal ma hija kumpannija) ma jistax ikollha “eredi”. Bil-
procedura skont I-Art 300B, kumpannija tkun “irxuxtata” jekk il-qorti
tkun sodisfatta li jissussistu r-rekwiziti li ssemmi I-ligi, liema rekwiziti
huma kumulattivi mhux alternattivi. Ghalhekk jekk ikun nieges mqar
element wiehed, [-azzjoni ma tirnexxix.

Il-procedura skont I-Art 300B hija specjali u eccezzjonali,
propju ghaliex tittratta I|-"irxuxtar” ta kumpannija li tkun
ghaddiet mix-xoljiment, ghall-istralc u finalment ghall-
procedura tat-thassir tal-isem. Ghalhekk f kull kaz il-qorti
ghandha turi kawtela u toqghod attenta li I-kaz ikun jinkwadra
ruhu fid-dettami tal-ligi halli b" hekk ikun skansat I-abbuz.
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Tajjeb jinghad illi anke li kieku l-intimat Ciantar ma ressagx I-
ewwel eccezzjoni, bil-mod kif kienet impostata, il-kwistjoni tal-interess
tar-rikorrent kienet tibga™ sollevabbli mill-qorti stess ex officio.

A skans ta’ ekwivoci, hekk geghda taghmel din il-gorti.

L-interess tal-persuna interessata skont is-subartikolu 1 tal-Art
300B ghandu jkun interess guridiku kif trid il-ligi fil-milja taghha.

Ghaliex I|-interess huwa rekwizit imprexxibbli ta® kull azzjoni
(inkluza dik odjerna), il-gorti m ghandhiex tkun “kwalunkwista” fl-
apprezzament ta’ x jikkostitwixxi I-interess ghall-fini ta™ dik I-azzjoni.

L-interess guridiku ma jkunx jissussisti jekk ikun
semplicement opportunista, imbaghad fi procediment specjali,
bhal ma huwa dak odjern, li kien kostitwit b " lex specialis u cioe"
I-Kap 386. L-interess ma jistax ikun ipotetiku imma jrid ikun
konkret. L-ghazla tal-azzjoni ma tistax tkun distakkata mill-
interess, ghaliex bl-azzjoni maghzula, ir-rikorrent irid jipprova li
kien jehtieg propju dik |I-azzjoni sabiex ihares id-dritt tieghu.

Fl-isfond ta’ dawn il-principji, il-qorti trid tqis il-fattispeci u c-
cirkostanzi partikolari tal-kaz sabiex taccerta jekk ir-rikorrent huwiex
persuna nteressata ghall-fini tal-ezercizju tal-azzjoni odjerna.

Ir-rikorrent jikkontendi li mexxa bl-azzjoni odjerna ghaliex I-appell
tieghu fil-kawza fl-ismijiet : “George Zammit et vs Emmanuel Agius et”
(Rik. Gur. Nru. 1175/2007 AE) : fuq riferita se jkun ippregudikat jekk |-
isem tal-kumpannija P&A Baldacchino Limited jibga® mhassar.
Jikkontendi wkoll li I-istralc tal-kumpannija kien vizzjat bi frodi jew
b illegalita’ materjali. Ghalhekk mar ghall-azzjoni skont I-Art 300B tal-
Kap 386.

Mill-mod kif kienu mpostati I-kawzali, fejn irid jasal ir-rikorrent u
I-ghamla ta’ azzjoni li ghazel sabiex jasal fejn irid huma kwistjonijiet
maghguna flimkien. Ghalhekk, anke sabiex jigi determinat ir-rekwizit
tal-interess, sejrin jigu trattati flimkien.
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Mill-bidu sal-ahhar fil-kawza tal-lum saret referenza, specjalment
mir-rikorrent, izda wkoll mill-intimat Ciantar, ghall-kawza fl-ismijiet :
"George Zammit et vs Emmanuel Agius et” (Rik. Gur. Nru. 1175/2007
AE). Ladarba saret referenza specifika ghal din il-kawza, il-gorti hadet
konjizzjoni gudizzjali (judicial notice) tal-atti ta’ dik il-kawza. Hadet
vizjoni partikolari : a) tas-sentenza li tat il-Prim " Awla tal-Qorti Civili fil-
21 ta’ Gunju 2013 ; b) tar-rikors tal-appell interpost mir-rikorrent
odjern ; u c) tar-rikors tal-appell li pprezentat Georgina Baldacchino de
proprio bhala eredi ta’ zewgha Paul Baldacchino.

Mill-atti jirrizultaw dawn il-fatti :-

L-atturi fil-kawza fuq riferita huma : George u Rita Zammit.

Il-konvenuti huma :

1 ir-rikorrent;
2 Paul Baldacchino f ismu propju;
3 Paul Baldacchino ghan-nom ta’ P&A Baldacchino Limited.

Billi Paul Baldacchino miet fil-mori tal-kawza, |-atti kienu trasfuzi
fil-persuna ta’ martu Georgina Baldacchino bhala eredi tieghu.

Minn qgari tal-occhio tal-kawza, ghalkemm jirrizulta kjarament i
P&A Baldacchino Limited kienet konvenuta, u in limine litis kienet
rapprezentata minn Paul Baldacchino, mhuwiex daqgstant car min kien
ir-rapprezentant tal-kumpannija wara I-mewt ta® Paul Baldacchino.

IlI-qorti sejra tirriproduci |-parti decizorja tas-sentenza tal-21 ta’
Gunju 2013 u tissenjala in bold il-partijiet li jirrigwarda lir-rikorrent
odjern u lil P&A Baldacchino Limited :-

Ghal dawn il-motivi I-qorti tiddeciedi I-kawza billi :-
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1. Tichad I-ewwel eccezzjoni tal-konvenuti bl-ispejjez
kontra taghhom.

2. Tichad it-tieni eccezzjoni tal-konvenuti Baldacchino u
P & A Baldacchino Limited bl-ispejjez kontra taghhom.

3. B 'riferenza ghat-tielet eccezzjoni tal-konvenuti
Baldacchino u P & A Baldacchino Limited, tiddikjara Ili din I-
eccezzjoni m ghandha I-ebda mpatt fuq I-ezitu tal-proceduri
ghaliex hemm provi ohra li juru li Paul Baldacchino kien ircieva
s-somma ta’ €13,976.24 (Lm 6,000) minghand I-atturi bl-
ispejjez kontra taghhom.

4. Tichad ir-raba’ eccezzjoni tal-konvenuti Baldacchino
u P & A Baldacchino Limited bl-ispejjez kontra taghhom.

5. Tiddikjara li m " hemmx dikjarazzjoni xissir dwar il-hames
eccezzjoni gialadarba b din il-kawza I[-atturi geghdin ifittxu biex
jirkupraw il-flus li hallsu ghall-akkwist ta” immobbli, gialadarba I-bejgh
gatt ma sar. Spejjez a karigu tal-konvenuti li tawha.

6. Tichad is-sitt eccezzjoni ta’ Paul Baldacchino li mhuwiex il-
legittimu kontradittur fir-rigward tas-somma ta' €13,976.24, u tilga" |-
eccezzjoni fir-rigward tas-somma ta’™ €9,317.50. Spejjez jingasmu nofs
bin-nofs mal-atturi.

7. Tichad is-seba’ eccezzjoni tal-konvenuti Baldacchino
u P & A Baldacchino Limited bl-ispejjez a karigu taghhom.

8. Tichad it-tmien eccezzjoni tal-konvenuti Baldacchino
u P & A Baldacchino Limited bl-ispejjez a karigu taghhom.
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9. Tilga™ t-tielet eccezzjoni tal-konvenut Agius fir-
rigward tal-konvenju tat-28 ta’ Lulju 2003 u tilliberah mill-
osservanza tal-gudizzju. Tichad it-tielet eccezzjoni tal-konvenut
Agius fir-rigward tas-somma ta’ disat elef tlett mija u sbatax-il
ewro u hamsin centezmu (€9,317.50), somma li I-atturi hallsu lil
Agius. Spejjez ta" din I-eccezzjoni jingqasmu nofs bin-nofs bejn
il-partijiet.

10. Tillibera lill-kumpannija konvenuta mill-osservanza
tal-gudizzju.

11. Tiddikjara li :-

I. Georgina Baldacchino, werrieta ta’ zewgha, hi responsabbli
li thallas lill-atturi s-somma ta " tlettax-il elf disgha mija u sitta u sebghin
ewro u erbgha u ghoxrin centezmu (€13,976.24).

ii. Emmanuel Agius hu responsabbili li jhallas lill-atturi s-
somma ta’ disat elef tlett mija u sbatax-il ewro u hamsin
centezmu (€9,317.50).

12. Tikkundanna lill-konvenuta Georgina Baldacchino sabiex
thallas lill-atturi s-somma ta " tlettax-il elf disgha mija u sitta u sebghin
ewro u erbgha u ghoxrin centezmu (€13,976.24) bl-imghax mid-data
tan-notifika (12 ta’ Ottubru 2007) tal-ittra ufficjali prezentata fit-3 ta’
Ottubru 2007.

13. Tikkundanna lill-konvenut Emmanuel Agius sabiex
ihallas lill-atturi s-somma ta disat elef tlett mija u sbatax-il
ewro u hamsin centezmu (€9,317.50) bl-imghax mid-data tan-
notifika (9 ta’ Ottubru 2007) tal-ittra ufficjali prezentata fit-3
ta’ Ottubru 2007.

Salv ghal dak li nghad hawn fuq dwar il-rkumplament tal-
ispejjez tiddikjara li I-konvenuta Baldacchino ghandha taghmel
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tajjeb ghal 60% tal-ispejjez tal-atturi u I-konvenut Agius ghandu
jaghmel tajjeb ghal 40% tal-ispejjez tal-atturi. L-istess
konvenuti ghandhom jaghmlu tajjeb ghall-ispejjez taghhom
gialadarba kienu qeghdin jopponu li ghandhom jaghtu xi hlas lill-
atturi.

Abbazi tal-aggraviji u tar-ragunijiet li semmiet fir-rikors tal-appell
taghha, Georgina Baldacchino talbet lill-Qorti tal-Appell sabiex :

" ... tirrevoka s-sentenza moghtija f din il-kawza mill-Ewwel Qorti
fil-21 ta’ Gunju 2013 in kwantu permezz ta’ tali sentenza giet michuda
s-sitt eccezzjoni dedotta fit-twegiba guramentata prezentata fit-18 ta’
Dicembru 2007 mill-konvenut Paul Baldacchino f'ismu proprio u ghan-
nom ta’ P&A Baldacchino Limited u kkundannat lill-konvenuta appellant
Georgina Baldacchino bhala eredi tal-konvenut Paul Baldacchino proprio
biex thallas |-atturi appellati s-somma ta " tlettax-il elf disa’ mija u sitta
u sebghin Ewro u erbgha u ghoxrin centezmu (€13,976.24) bl-ispejjez
taz-zewg istanzi in kwantu jirrigwarda lill-appellanti Georgina
Baldacchino kontra I-atturi appellati.

Abbazi tal-aggravji u tar-ragunijiet li semma fir-rikors tal-appell
tieghu, ir-rikorrent odjern talab lill-Qorti tal-Appell sabiex :

"... tvarja s-sentenza ... billi tikkonferma it-tieni kap, u tikkonferma
t-tielet kap, u tikkonferma s-seba’ kap, u tikkonferma t-tmien kap, u
tikkonferma it-tnax -il kap u tikkonferma parzjalment is-sitt kap in
kwantu cahdet |-eccezzjoni ta’ Paul Bldacchino li mhuwiex il-legittimu
kontradittur tas-somma tlettax-il elf disa™ mija u sitta u sebghin ewro u
erbgha u ghoxrin centezmu tal-ewro (€13,976.24) u tvarjaha billi tichad
lI-eccezzjoni ta’ Paul Baldacchino li mhux il-legittimu kontradittur fir-
rigward tas-somma ta’ disat elef tlett mija u sbatax-il ewro u hamsin
centezmu tal-ewro (€9317.50), u tikkonferma parzjalment id-disa’ kap
in kwantu illiberat mill-osservanza tal-gudizzju lill-konvenut appellant
fir-rigward tal-konvenju tat-28 ta’ Lulju 2003 u tvarjah billi tordna Ii s-
somma ta’ disat elef tlett mija u sbatax -il ewro u hamsin centezmu
tal-ewro (€9317.50) ma humiex pagabbli mill-konvenut appellant, u
tikkonferma parzjalment il-hdax —il kap in kwantu iddikjarat lil Georgina
Baldacchino responsabbli ghall-hlas tas-somma ta’ tlettax-il elf disa’
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mija u sitta u sebghin ewro u erbgha u ghoxrin centezmu tal-ewro
(€13,976.24) u tvarjah billi I-konvenut appellant Emanuel Agius ma hux
responsabbli ghall-hlas tas-somma ta " disat elef tlett mija u sbatax —il
ewwro u hamsin centezmu tal-ewro (€9317.50) u tvarja I-ewwel kap, ir-
raba’ kap, il-hames kap, |-ghaxar kap, it-tlettax—il kap billi tilga™ I-
eccezzjonijiet tal-konvenut appellanti u konsegwentement tghaddi
sabiex ticahd it-talba tal-atturi appellati fil-konfront tal-konvenut
appellanti, bl-ispejjez taz-zewg istanzi kontra I-atturi appellati.

Kostatati dawn il-fatti, il-qorti tghid illi r-rikorrent ma
jikkwalifikax bhala “persuna nteressata” sabiex jippromwovi I-
azzjoni tal-lum, hekk kif inhi msejsa fuq I-Art 300B tal-Kap 386.

Jekk ir-rikorrent deherlu li bil-fatt illi P&A Baldacchino Limited
thassret mir-Registru tal-Kumpannija, kien se jkun pregudikat I-appell
tieghu mis-sentenza tal-21 ta’ Gunju 2013, kien messu talab direzzjoni
mill-Qorti tal-Appell.

II-Qorti rat il-verbali tal-udjenzi quddiem il-Qorti tal-Appell.

Imkien ir-rikorrent talab specifikament direzzjoni mill-
qorti.

Fl-ewwel udjenza tal-appell fl-14 ta™ Frar 2017 informa I-qorti li I-
isem tal-kumpannija kien thassar mir-Registru. It-thassir sar bejn id-
data tas-sentenza tal-Ewwel Qorti u d-data tal-ewwel smigh tal-appell.
Imbaghad fis-sitt udjenzi ta’ wara, ir-rikorrent informa I-qgorti li kien ser
jiehu azzjoni sabiex il-kumpannija tkun ravvivata, kif fil-fatt ghamel.

Il-qorti tghid li d-decizjoni li ha r-rikorrent li jmur ghal
azzjoni skont I-Art 300B kienet avventata. Mar “ghal ghonq it-
triq” f azzjoni ta’ din ix-xorta meta kien jaf fic-cert li
personalment ma kellu I-ebda pretensjoni ta’ xi xorta kontra I-

kumpannija.
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It-thassib tar-rikorrent dwar l-appell tieghu hekk kif kien
espress matul il-kors kollu tal-kawza ma jikkonvertix ruhu
f interess guridiku sabiex jippromwovi azzjoni skont I-Art 300B.

Ghal din il-qorti, tirrizulta I-karenza tal-interess tar-
rikorrent li jmexxi b azzjoni abbazi tal-Art 300B.

Anke li kieku argumenti gratia e niente di piu’ din il-qorti
kellha tghid li r-rikorrent huwa "“persuna interessata”, li_ma
jirrizultax li huwa I-kaz, anke fil-mertu, I1-azzjoni odjerna kienet
tkun legalment insostenibbli.

A skans ta’ ekwivoci, tajjeb li jiftiehem kjarament x jsir fi stralc.

Fis-sentenza li tat il-Qorti tal-Kummerc fis-7 ta™ Lulju 1960 fil-
kawza "Antonio Caruana et vs Joseph Tabone et” inghad hekk :-

L-istralc huwa dak il-perijodu transitorju mehtieg appuntu ghad-
determinazzjoni tal-attiv b’serje ta' operazzjonijiet intizi biex
jillikwidaw [-affarijiet u biex jigu rizoluti |-vertenzi pendenti. L-
istralcjarju hu I-mandatarju maghzul mis-soci jew mill-gorti biex igib
ghat-terminu |-operazzjonijiet in corso, jezigi I-krediti u jestingwi |-
passivitajiet u hekk jikkjarixxi |-affarijiet tas-socjeta’ biex jasal ghal
rizultat cert li juri jekk hemmx attiv x jitgassam jew passiv li ghandu
Jjigi sopportat. Huwa ma jistax jaghti hajja ghal operazzjonijiet godda
ghaliex appuntu [-funzjoni tieghu hija dik Ii jillikwida [-affarijiet ga
mibdijin u ghaldaqstant ghal hekk biss ghandu jigi limitat |-inkariku
tieghu.

Fis-sentenza li tat il-Qorti tal-Kummerc fl-10 ta’ Mejju 1993 fil-
kawza “Salvatore Bondin vs Paul Vella noe” inghad hekk :-

Wara r-risoluzzjoni tax-xoljiment ta’ socjeta’ kummercjali, I-
iskop ta’ dik is-socjeta’ jinbidel u jittrasforma ruhu minn dak ta’
prosegwiment ta’ attivitajiet normali kummercjali ghal dak ta’
realizzazzjoni tal-assi u hlas ta’ djun, u distribuzzjoni bejn is-soci ta’
dak li jkun baga .
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L-evidenza li rrizultat waqt il-kawza twassal lill-qorti

sabiex tikkonkludi li tajjeb ghamel I-istralcjarju li talab lir-
Registratur tal-Kumpanniji sabiex ihassar I-isem tal-
kumpannija, billi I-istralc kien konkluz sewwa u skont il-ligi.

Wagqt it-trattazzjoni tal-kawza, gamu kwistjonijiet li r-rikorrent
ghamel li seta’” biex jaggrappa ruhu maghhom.

Il-qorti geghda tirreferi ghall-fatt li mhux biss id-direttur Randolph
Baldacchino izda anke l-istralcjarju Ciantar hallew ghal kollox f idejn
Joseph Gauci ta’ RSI Malta I-kondotta tal-istralc u ghall-fatt i I-
istralcjarju ma jidhrix li kien ghamel ricerki ezawrienti.

Dawn pero” mhumiex fatti rilevanti la ghall-kwistjoni tal-
interess tar-rikorrent u langqas ghall-mertu.

Dan qieghed jinghad ghaliex fis-sentenza tal-21 ta” Gunju
2013, il-kumpannija kienet Iliberata mill-osservanza tal-
gudizzju. Dawk mill-partijiet li appellaw mis-sentenza b ebda
mod ma kkontestaw id-decizjoni tal-qorti safejn din kienet
tirrigwarda lill-kumpannija.

Ma rrizultax |li I-kumpannija kellha contingent jew
prospective liabilities.

Il-fatt li fil-kawza in kwistjoni kien ghad hemm Il-appell
pendenti b ebda mod ma kien izomm l-istralc tal-kumpannija
milli jkun konkluz, ladarba fejn fid-decizjoni tal-Ewwel Qorti I-
kumpannija kienet liberata mill-osservanza tal-gudizzju, ma
kienx kontestat fiz-zewg rikorsi ta’ appell li kienu prezentati
wara dik is-sentenza.
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Dan ikompli jfisser illi I-istralc kien kondott sal-gheluq
tieghu minghajr il-vizzju li jahseb ghalih I-Art 300B tal-Kap 386
u cioe’ minghajr frodi jew illegalita” materjali.

Decide

Ghar-ragunijiet kollha premessi, il-qorti geghda taqta” u
tiddeciedi din il-kawza, billi geghda tichad it-talbiet tar-
rikorrent, bl-ispejjez kollha tal-kawza jbatihom ir-rikorrent.

Onor. Joseph Zammit McKeon
Imhallef

Amanda Cassar
Deputat Registratur
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