Appell Inferjuri Numru 90/2019 LM

MALTA

QORTI TAL-APPELL

(Kompetenza Inferjuri)

ONOR. IMHALLEF
LAWRENCE MINTOFF

Seduta tal-25 ta’ Novembru, 2020

Appell Inferjuri Numru 90/2019 LM

Ashraf Miah (Passaport Bangladeshi numru BQ 0232211)
(“lI-appellant”)
vs.

The Central Visa Unit

(“l-appellata”)
II-Qorti,
Preliminari
1. Dan huwa appell maghmul mir-rikorrenti, hawnhekk |-appellant, Ashraf

Miah (Passaport Bangladeshi Numru BQ 0232211), mid-decizjoni moghtija
mill-Bord tal-Appelli dwar I-lmmigrazzjoni (minn issa ’l| quddiem “il-Bord”), fis-
27 ta’ Novembru, 2019 (minn issa ‘'l quddiem “id-decizjoni appellata”), li
permezz taghha |-Bord iddeciedailli,
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“Therefore, after having read the relative submissions as well as after having seen
the provisions of Chapter 217 of the Laws of Malta and of Regulation 810/2009/EC,
the Board rejects the appeal.”

Fatti

2. Ir-rikorrent beda proceduri quddiem il-Bord tal-Appell dwar |-
Immigrazzjoni wara li fis-7 ta’ Mejju, 2019 huwa gie infurmat mill-intimata,
hawnhekk I-appellata, The Central Visa Unit |i I-applikazzjoni tieghu ghal visa
tat-tip ‘National D’ giet rifjutata. Ir-rikorrent kien applika ghal din il-visa mal-
Ambaxxata Maltija fi New Delhi. Ir-raguni li nghata r-rikorrent ghal dan ir-rifjut
kienet li I-informazzjoni u |-gustifikazzjonijiet moghtija minnu, ma kinux ta” min

jorbot fughom.

Mertu

3. Ir-rikorrent kien ressaq applikazzjoni quddiem The Central Visa Unit
sabiex jinghata visa tat-tip ‘National D’ ghal perijodu ta’ 91 gurnata, ghaliex
huwa kellu I-hsieb li jivvjagga lejn Malta ghal skopijiet ta’ impjieg. Din I-
applikazzjoni saret fis-26 ta’ April, 2019, u |-perijodu meta r-rikorrent kien ged
jippjana li jkun Malta kien bejn it-28 ta’ Mejju, 2019 u s-26 ta’ Awwissu, 2019.
Ir-rikorrent, li hu mill-Bangladesh, issottometta ghadd ta’ dokumenti u
informazzjoni, inkluz kopja tal-ittra li permezz taghha huwa kien gie infurmat li

kien ser jinghata impjieg mal-kumpannija AX Construction Limited bhala
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shutterer. Fis-7 ta’ Mejju 2019, ir-rikorrent gie infurmat li [-applikazzjoni tieghu
ghal visa kienet gieghda tigi rifjutata, u li huwa kellu jedd jintavola appell minn
din id-decizjoni quddiem il-Bord tal-Appell dwar |-Immigrazzjoni. Ir-rikorrent
fil-fatt intavola l-appell tieghu fit-28 ta’ Mejju, 2019, fejn sahaq li I-
applikazzjoni tieghu ma kellhiex tigi rifjutata ghar-raguni moghtija mill-
appellata illi “the information submitted regarding justification for the purpose
and conditions of the intended stay was not reliable”, u dan ghaliex ir-rikorrent
diga kellu single-work permit biex ikun jista’ jahdem f'Malta, kif ukoll permess
biex ikun jista’ jghix hawn Malta. Fir-rikors tal-appell tieghu, ir-rikorrent sahaq
li I-permess ta’ residenza mahrug minn Stat Membru tal-Unjoni Ewropea jaghti
lill-applikant il-jedd li jidhol fiz-Zona Schengen, kif ukoll il-jedd li jidhol fl-Istat
Membru minn fejn jkun hareg dak il-permess. Kompla jghid li m’hemm |-ebda
raguni ghar-rifjut tal-hrug ta’ tali visa wara li kien inhariglu minn Identity Malta
single-work permit taht id-dispozizzjonijiet tas-Single Application Procedure for
a Single Permit as regards Residence and Work and a Common Set of Rights to
those Third Country Workers legally residing in Malta Regulations (Avviz Legali
160/2014). Ir-rikorrent spjega li I-hsieb tieghu kien li jivvjagga lejn Malta sabiex
ikun jista’ jahdem mal-kumpannija AX Construction Limited skont kuntratt ta’
impjieg li huwa kien iffirma, u kellu anki kuntratt ta’ kera fir-rigward tal-fond
numru 20, Trig Santa Marija, il-Mellieha, ghal perijodu ta’ sena. Ir-rikorrent
spjega li huwa kellu fil-pussess tieghu certifikat ta” kondotta tajba mahrug mill-
Pulizija fil-Bangladesh, kopja ta’ statement tal-kont bankarju tieghu, ittra ta’
rakkomandazzjoni, certifikat mediku, ittra li tikkonferma li r-rikorrent kien ser
jinghata impjieg mal-kumpannija AX Construction Limited, kopja tac-certifikat
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tat-twelid u kopji ta’ certifikati akkademici, dikjarazzjoni dwar il-gaghda
finanzjarja tieghu, kif ukoll kopja tal-biljetti tal-ajru li kienu nxtraw mir-
rikorrent sabiex ikun jista’ jivvjagga lejn Malta. IlI-Qorti tirrileva li bis-sahha tas-
single-work permit mahrug lir-rikorrent, jirrizulta li r-rikorrent kien awtorizzat
jivvjagga lejn Malta sabiex jibda jahdem f’'pajjizna, izda “subject to you fulfilling
all other immigration requirements.” Fuq dan id-dokument hemm ukoll
specifikat li dan id-dokument ma jikkostitwixxix permess ta’ impjieg: “This

document is not your work permit however.”

Id-Decizjoni Appellata

4, Permezz tad-decizjoni moghtija fis-27 ta’ Novembru, 2019, il-Bord ¢ahad

[-appell tar-rikorrenti, wara li ghamel is-segwenti konsiderazzjonijiet:

“Preliminary
The Board:

Saw the decision issued on 7th May 2019 whereby the relative application for a visa
was rejected for the following reason: “The information submitted regarding the
justification for the purpose and conditions of the intended stay was not reliable.”

Saw the appeal filed on 28th May 2019;
Saw the submissions of the Central Visa Unit filed on 16th October 2019; and
Saw all the submissions filed and documentation presented.

Submissions filed, evidence produced and considerations

The Central Visa Unit (CVU) acknowledged that the appellant had been provisionally
granted a Single Permit by Identity Malta (ETC/ELU/194748/124219) but went on to
observe that although the invitation letter stated the address at which the appellant

would reside, no evidence related thereto had been submitted.
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The appellant claims in his appeal that he is already in possession of a Single Permit.
Such an assertion is unquestionably wrong. Document “3” submitted by the
appellant, which is an authenticated copy of Identity Malta’s provisional acceptance
pending completion of further procedures states quite clearly “This document is not
your work permit however.” One is only granted a Single Permit once the procedures
outlined in Identity Malta’s provisional acceptance are completed to the satisfaction
of the latter and once the appellant is handed his Single Permit in the form of an
identity card.

The claims of the appellant consequent to the aforementioned claim, such as
claiming that “the residence permit granted by a Member State on its own
authorises a person to enter the Schengen Zone” are also wrong, especially now that
it has been firmly established that Identity Malta’s provisional acceptance is not the
Single Permit itself.

Amongst the documentation submitted in support of the appeal, the appellant
submitted a copy of a lease agreement relative to the address 20, Triq Santa Marija,
Mellieha. However, whereas the appellant is Ashraf Miah, the tenant indicated on
the agreement is someone with a completely different name — Md. Mashuk Miah.
The latter individual bears identity card number 82818 A. It is obvious that as the
appellant has not yet been granted a Single Permit according to law, he has no
identity card number yet.

The appellant has failed to explain why he failed to submit evidence of
accomodation to the competent embassy or consulate and subsequently, before this
Board, also failed to provide a copy of a rental agreement or some similar document
bearing his name.

It follows that the appellant’s appeal cannot be accepted.

Decision

Therefore, after having read the relative submissions as well as after having seen
the provisions of Chapter 217 of the Laws of Malta and of Regulation 810/2009/EC,
the Board rejects the appeal.”
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L-Appell
5. L-appellant hass ruhu aggravat bid-decizjoni tal-Bord, u intavola appell

minnha fis-6 ta’ Dicembru, 2019, fejn talab lil din il-Qorti sabiex,

“... joghgobha thassar u tannulla in toto d-decizjoni moghtija mill-Bord nhar is-27
ta’ Novembru 2019 u tilga’ I-applikazzjoni tieghu jew tirrimetti I-atti lura lill-Bord u
tidderigi lill-istess Bord sabiex jiddeciedu I-appell ai termini tal-ligi applikabbli u
dana taht dawk il-provvedimenti li din [-Onorabbli Qorti jidhrilha xierqa u
opportuni.

Bl-ispejjez kollha, inkluz ta’ dan I-appell, kontra I-appellat.”

6. L-appellant jghid li hass ruhu aggravat bid-decizjoni tal-Bord ghaliex
proceduralment il-Bord m’osservax il-ligi meta nagas milli jisma’ lill-partijiet u
dan bi ksur tal-artikolu 25A (1)(¢) tal-Kap. 217 tal-Ligijiet ta’ Malta, u dan
wassal ghal ksur tal-jedd tieghu ghal smigh xieraq. L-appellant jghid ukoll [i |-
Bord applika regolamenti li mhumiex kontemplati fil-ligi specifika. F'dan ir-
rigward, l-appellant ghamel riferiment ghad-dispozizzjonijiet tas-subartikolu
35(1) tal-Att dwar I-lmmigrazzjoni, li jispecifika li I-Ministru jista’ jipprojbixxi d-
dhul f'Malta ta’ kull persuna li fil-fehma tal-Ministru ma jkollhiex post xieraq
fejn toqghod f'pajjizna, u gal li f'dan ir-rigward il-ligi ma titlobx li jkun hemm
bhala evidenza xi ftehim ta’ kera jew xi dokument simili f'isem |-applikant, kif
talab il-Bord. Zied jghid li I-gurisprudenza turi li jkun suffi¢jenti li tinghata
evidenza ta’ akkomodazzjoni xierga, kif fil-fatt ghamel l-appellant fil-kaz

odjern.
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7. Permezz ta’ rikors ulterjuri pprezentat fl-10 ta’ Awwissu, 2020, |-
appellant gal li minkejja li I-artikolu 208 (1) tal-Kap. 12 jghid li quddiem il-Qorti
fi grad ta’ appell m’ghandu jingieb |-ebda xhud li ma jkunx ingieb quddiem
gorti fl-ewwel grad, I-e¢¢ezzjoni ghal din ir-regola hija li meta jigi ppruvat li |-
parti li trid iggib ix-xhieda ta’ dak ix-xhud ma setghetx iggib lil dak ix-xhud fl-
ewwel istanza quddiem il-Bord, dak ix-xhud ghandu jithalla jixhed quddiem
gorti fit-tieni grad. Qal li ladarba |-Bord naqgas milli jappunta seduta ghas-
smigh, huwa ma kellux |-opportunita |i jressag kwalunkwe xhieda rilevanti
ghall-kaz tieghu, minkejja dak li tghid il-ligi. In vista ta’ dan, |-appellant talab li
guddiem din il-Qorti tinstema’ x-xhieda ta’ Mashuk Miah, li huwa |-persuna li
ghenu u tah l-assistenza kollha sabiex jikseb il-permessi necessarji biex ikun
jista’ jigi jahdem f'Malta, u li kera I-appartament f'ismu u kien gieghed jaghmel

tajjeb ghall-kera f'isem I-appellant.

Ir-risposta tal-appell

8. Fir-risposta tal-appell taghha, is-Central Visa Unit galet li kemm fir-rikors
tal-appell, u anki fir-rikors ulterjuri pprezentat fl-10 ta’ Awwissu 2020, I-
appellant allega li kien hemm ksur tal-jedd tieghu ghal smigh xieraq, minhabba
li ma nzammitx seduta viva voce quddiem il-Bord tal-Appelli dwar I-
Immigrazzjoni. Ziedet tghid |i sabiex persuna jkollha jedd ta’ smigh xieraq,
m’hemm |-ebda htiega li din tinghata smigh orali, imma li |-partijiet jinghataw
I-istess opportunita li jipprezentaw il-kaz taghhom, b’kull mezz li jkun, anki bil-

kitba. L-appellata qalet ukoll li f'kaz li I-appellant xtaq li jipprezenta lil Mashuk
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Miah bhala xhud, dan seta’ facilment intalab jixhed permezz ta’ affidavit, xi
haga li ma saritx. L-appellat gal li mhux minnu li [-appellant ma kienx jaf li mal-
applikazzjoni tieghu huwa kellu jannetti kopja tal-kuntratt ta’ kera, ghaliex |-
appellant applika ghall-visa permezz tal-agenzija bl-isem ta’ VFS Global, u
inghata checklist ta’ dokumenti li kellu jipprezenta mill-istess agenzija. F'din il-
lista, hemm imnizzel li I-appellant kellu jipprezenta kopja ta’ kuntratt ta’ kera
ffirmat. L-appellata tghid ukoll li I-appellant mhux korrett meta jghid li seta’
jipprezenta kopja ta’ kuntratt iffirmat minn terza persuna li huwa allega li
kienet gieghda taghmel tajjeb ghall-kera tieghu f'Malta. Ziedet tghid ukoll li I-
kuntratt ta’ kera pprezentat mill-appellant beda jiddekorri fl-1 ta’ Jannar,
2020, filwaqt li I-applikazzjoni ghall-visa tieghu saret f’April tal-2019, filwaqt li
r-rifjut inhareg f'"Mejju tal-2019.

Konsiderazzjonijiet ta’ din il-Qorti

9. Din il-Qorti ser tghaddi sabiex tikkunsidra l-aggravji tal-appellant,
flimkien mas-sottomissjonijiet maghmula mill-appellata fir-risposta taghha, u
dan fid-dawl tal-konsiderazzjonijiet maghmula mill-Bord fid-decizjoni

appellata.

L-ewwel aggravju:  Il-Bord nagas milli jisma’ lill-partijiet

L-appellant gieghed jilmenta li f'dan il-kaz huwa ma nghatax smigh xieraq

ghaliex il-partijiet ma nghatawx l|-opportunita li jaghmlu s-sottomissjonijiet
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taghhom quddiem il-Bord verbalment, u zied jghid li huwa xtaq iressaqg xhud li
seta’ jispjega ahjar is-sitwazzjoni tieghu u I-pjanijiet tieghu biex jigi jahdem
f’"Malta, izda |I-Bord baga’ ma zamm Il-ebda seduta fejn fiha jisma’ lill-partijiet.
Min-naha l-ohra |-appellata eccepiet |i f'dan il-kaz kull wiehed mill-partijiet
kellu I-opportunita li jaghmel is-sottomissjonijiet tieghu bil-miktub, u ghalhekk
ladarba kull parti kellha I-istess opportunita li taghmel il-kaz taghha bhall-parti
l-ohra, ma jistax jintqal li xi parti sofriet lezjoni ghall-jedd taghha li jkollha
smigh xieraq. Din il-Qorti, kif diga rrilevat f'kazijiet ohra li kienu jinvolvu lill-
appellata, u fejn gie sollevat |-istess aggravju, tqis li I-fatt li ma tinzamm |-ebda
udjenza quddiem il-Bord hija anomalija. Huwa minnu li l-artikolu 25A (1)(¢) tal-

217 jistipula illi:

“II-Bord ikollu gurisdizzjoni jisma’ u jiddeciedi appelli jew applikazzjonijiet bis-sahha

tad-dispozizzjonijiet ta’ dan I-Att, jew ta’ regolamenti maghmulin tahtu jew bis-

sahha ta’ kull ligi ohra.”
Din id-dispozizzjoni tal-ligi ma tesigix li I-Bord ghandu jzomm seduta ghall-gbir
tal-provi jew sabiex jisma’ lill-partijiet. Mill-banda I-ohra I-Att dwar Gustizzja
Amministrattiva (il-Kap. 490) jipprovdi li tribunal amministrattiv, li jinkludi
wkoll lill-Bord skont |-Ewwel Skeda tieghu, ghandu jaghti lil kull parti I-
opportunita li tipprezenta I-kaz taghha “bil-kitba jew bil-fomm jew bit-tnejn”,
liema dispozizzjoni taghti diskrezzjoni lill-Bord dwar il-mod kif ghandu jmexxi |-
procedimenti quddiemu. Minkejja dan, din il-Qorti tqis li z-zamma ta’ seduta
wahda sabiex almenu il-Bord jevalwa |-komportament u I-kredibbilita tax-
xhieda, tkun mizura li ssahhah idejn il-Bord meta jigi biex jaghti d-decizjoni
tieghu. F'dan il-kaz jirrizulta li I-appellant xtaq iressaq persuna li kienet gieghda
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tassistih fl-applikazzjoni tieghu sabiex ikun jista’ jigi jahdem Malta, u li kera
f'ismu l-appartament fejn |-appellant kien sejjer jirrisjedi ladarba jigi Malta.
Jirrizulta li I-Bord cahad l|-appell tal-appellant minghajr ma sema’ dan ix-xhud
x’kellu xi jghid, jew x’kienet ir-raguni ghalfejn ipprezenta kopja ta’ kuntratt ta’
kera ffirmat minn terz. Ovvjament ladarba l-appellant kien ghadu ma giex
Malta, dan ma setax iffirma I-kuntratt ta’ kera huwa stess. Ta’ min jirrileva li
applikazzjonijiet bhal dik tal-appellant isiru minn persuni li jkollhom ihallu
pajjizhom sabiex ifittxu opportunitajiet ahjar f'pajjiz iehor, u hafna drabi dawn
il-persuni ma jkollhomx il-mezzi mehtiega biex jikkontrattaw ftehim ta’ kiri
minn gabel ma jigu Malta, partikolarment meta wiehed iqis li mal-ftehim ta’
kera jintalab il-hlas ta’ depozitu ekwivalenti ghal xahar kera u hlasijiet ohra bil-
quddiem. Mic-checklist ipprezentata mill-appellata mar-risposta tal-appell
taghha, langas ma jirrizulta li |-agenzija |li hadet hsieb l-applikazzjoni tal-
appellant talbet li I-kuntratt ta’ kera jkun iffirmat mill-appellant innifsu, izda I-
prova li ntalbet kienet jew ta’ prenotazzjoni f'lukanda, jew inkella ta’ kuntratt
ta’ kera ffirmat. Imkien mhu specifikat li I-kuntratt ta’ kera jrid ikun iffirmat
mill-appellant, u I-Qorti ghal darb’ohra tirrileva li kieku kien hekk, tkun gieghda
tintalab dokumentazzjoni li huwa impossibbli ghal xi hadd fis-sitwazzjoni tal-
appellant li jipprezenta. F’'sitwazzjonijiet bhal dawn, huwa aktar importanti li |-
Bord izomm imgar seduta wahda ghas-smigh tal-provi jekk ikun hemm, u

’

sussegwentement jaghti d-decizjoni tieghu. In vista ta’ dawn il-
konsiderazzjonijiet, tqis li dan l-ewwel aggravju tal-appellant huwa gustifikat u

tilgghu.
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It-tieni aggravju: Gew applikati regolamenti li mhumiex kontemplati
fil-ligi specifika
10. L-appellant jghid li I-Att dwar I-Immigrazzjoni jispecifika li [-Ministru
jista’ jipprojbixxi d-dhul f’Malta ta’ kull persuna li fil-fehma tal-Ministru ma
jkollhiex post xieraq fejn togghod f'Malta. Imkien ma jinghad li I-persuna li
tapplika ghal visa biex tkun tista’ tigi tahdem f'Malta, trid tkun iffirmat
kuntratt ta’ kera, jew li dan il-kuntratt ghandu jigi pprezentat ghas-sodisfazzjon
tal-appellata qabel tinhareg il-visa. L-appellant qal li f'dan il-kaz huwa ssodisfa
dan ir-rekwizit billi pprezenta kopja ta’ ftehim ta’ kera ffirmat minn persuna li
huwa jaf u li kien hajru u assistih sabiex ikun jista’ jaghmel l-applikazzjoni

necessarja biex ikun jista’ jigi jahdem f'Malta.

L-appellata sahget li dan mhux minnu, u li I-kopja tal-kuntratt ta’ kera
pprezentata mill-appellant saret ferm wara li huwa applika sabiex tinhariglu I-
visa. Din il-Qorti tirrileva |li dan mhux korrett, ghaliex mill-inkartament tal-
process li nzamm quddiem il-Bord, jirrizulta li |-kuntratt ta’ kera pprezentat
mill-appellant kien iffirmat minn Mashuk Miah fl-1 ta’ Marzu, 2019. Ghar-
ragunijiet moghtija diga fil-konsiderazzjonijiet dwar |-ewwel aggravju, u anki
ghaliex din il-Qorti tikkunsidra li |-legizlatur irid li sabiex persuna tinghata visa
biex tkun tista’ tigi tahdem f’"Malta, din ghandha tipprova li ghandha fejn tmur
togghod, u mhux li hija f'isimha tkun ikkontrattat ftehim ta’ kera, gieghda tqis

li anki dan it-tieni aggravju huwa misthoqq, u tilgghu.
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Decide

Ghar-ragunijiet premessi, din il-Qorti gieghda tiddeciedi dwar l-appell tal-
appellant billi tilga’ I-aggravji tal-appellant, u thassar u tannulla d-decizjoni
appellata. Tordna li l-atti jintbaghtu lura quddiem il-Bord ghal decizjoni dwar
it-talbiet tal-appellant, li taghti qies tal-konsiderazzjonijiet maghmula mill-

Qorti f'din is-sentenza.

Spejjez tal-proceduri quddiem il-Bord u ta’ dan l-appell, a karigu tal-

appellata.

Mogrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur

Qrati tal-Gustizzja
Pagna 12 minn 12



