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II-Qorti:

1. Din is-sentenza hi dwar I-appell ipprezentat mill-Kummissarju tal-
Pulizija u I-Avukat Generali minn sentenza moghtija mill-Prim’Awla tal-
Qorti Civili (Gurisdizzjoni Kostituzzjonali) fit-12 ta’ Gunju 2020 permezz
ta’ liema giet mwiegba referenza kostituzzjonali li saritilha mill-Qorti tal-
Magistrati (Malta) bhala Qorti ta’ Gudikatura Kriminali fit-30 ta’ Mejju

2019, dwar jekk I-eventwali konfiska tal-flus kollha ezibiti quddiemha a
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tenur tal-Legislazzjoni Sussidjarja 233.07 jiksirx id-drittijiet tal-imputat

protetti bl-Artikolu 1 tal-Ewwel Protokol tal-Konvenzjoni Ewropea ghad-

Drittijiet tal-Bniedem u tal-Kostituzzjoni ta’ Malta.

2.

Rat illi I-fatti li wasslu ghal dan |-appell kienu s-segwenti:

2.1. Fit-28 ta’ Ottubru 2018 I-imputat twagqaf minn uffi¢jali tad-
dwana gewwa I|-Ajruport Internazzjonali ta’ Malta u fuq il-persuna
tieghu nstabet is-somma ta’ €34,970 fi flus kontanti li I-imputat kien
nagas milli jiddikjara mal-awtoritajiet kon¢ernati. Is-somma ta’€10,000

inghatat lura lill-imputat filwaqt li s-somma rimanenti fl-ammont ta’

€24,970 ingabdet mill-Kummissarju tat-Taxxi;

2.2. Fid-29 ta’ Ottubru 2018, I-imputat tressaq b’arrest
quddiem il-Qorti tal-Magistrati (Malta) bhala Qorti ta’ Gudikatura
Kriminali akkuzat talli, fdawn il-Gzejjer, fit-28 ta’ Ottubru 2018, ghall-
habta tal-ghaxra neqgsin ghoxrin ta’ filghodu (9:40hrs) gewwa I-Ajruport
Internazzjonali ta’ Malta, Gudja, naqas milli jiddikjara lill-Kontrollur tad-
Dwana li huwa kien gieghed igorr ammont ta’ flus kontanti li jec¢¢edi s-
somma ta’ €10,000 meta dahal Malta, bi ksur ta’ Artikolu 3 tal-
Legislazzjoni Sussidjarja 149 tal-2007 (Regolamenti dwar il-Kontroll ta’
Flus). Regolamenti li saru in forza tal-Att dwar it-Tranzazzjonijiet

Esterni (Kapitolu 223 tal-Ligijiet ta’ Malta). Dik il-Qorti giet mitluba
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sabiex, fil-kaz ta’ sejbien ta’ htija, barra li timponi I-piena stabbilita mil-
Ligi, tordna wkoll il-konfiska tal-oggetti kollha ezibiti kif ukoll il-
kundanna tal-akkuzat ghall-hlas ta’ spejjez li jkollhom x’jagsmu mal-
hatra ta’ esperti jew periti fil-pro¢eduri hekk kif ikkontemplat fl-Artikolu

533 tal-Kapitolu 9 tal-Ligijiet ta’ Malta;

2.3. Fis-seduta tal-15 ta’ Novembru 2018, kienet prezentata s-

somma ta’ €24,970 li gabad il-Kummissarju tat-Taxxi;

2.4, Permezz ta’ rikors datat 20 ta’ Dicembru 2018 id-difiza
talbet li ssir referenza kostituzzjonali lill-Prim’Awla tal-Qorti Civili skont
[-Artikolu 46(3) tal-Kap. 319 tal-Ligijiet ta’ Malta sabiex dik il-Qorti taqgta’
u tiddeciedi jekk il-fatt illi I-imputat, jekk jinsab hati u |-Qorti tordna I-
konfiska tal-flejjes kollha esebiti, jiksirx id-drittijiet tieghu a tenur tal-
Artikolu 1 tal-Ewwel Protokoll tal-Konvenzjoni Ewropea tad-Drittijiet tal-
Bniedem kif ukoll tal-Kostituzzjoni jew le u sabiex jinghataw dawk id-

direttivi kollha opportuni fir-rigward tal-kwistjoni;

2.5. [I-Kummissarju tal-Pulizija oppona ghal din it-talba u talab

lill-Qorti tiddikjaraha bhala wahda frivola u vessatorija;

2.6. Permezz ta’ provvediment moghti fit-30 ta’ Mejju 2019, il-

Qorti tal-Magistrati (Malta) bhala Qorti ta’ Gudikatura Kriminali lagghat
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it-talba tal-imputat u rreferiet il-kwistjoni lill-Prim’Awla tal-Qorti Civili

sabiex dik il-Qorti:

‘taqta’ u tiddeciedi jekk il-fatt illi l-imputat, jekk jinsab hati, il-Qorti
sejra tordna I-konfiska tal-flejjes kollha esebiti, jiksirx id-drittijiet
tieghu a tenur tal-artikolu 1 tal-Ewwel Protokol tal-Konvenzjoni
Ewropea tad-Drittijiet tal-Bniedem kif ukoll tal-Kostituzzjoni jew
le’.

2.7. B’sentenza moghtija fit-12 ta’ Gunju 2020, il-Prim’Awla tal-

Qorti Civili wiegbet ir-Referenza Kostituzzjonali li saritilha mill-Qorti tal-
Magistrati (Qorti ta’ Gudikatura Kriminali), billi ddikjarat li I-Artikolu 3(4)
u (5) tal-Legislazzjoni Sussidjarja 149 tal-2007 (Regolamenti dwar il-
Kontroll tal-Flus), taht I-Att dwar it-Tranzazzjonijiet Esterni (Kap. 223
tal-Ligijiet ta’ Malta), li jistipula li fkaz li tinstab htija ai termini tal-
imsemmija dispozizzjoni tal-ligi, il-Qorti tal-Magistrati (Qorti ta’
Gudikatura Kriminali) ghandha tordna I-konfiska tal-flejjes kollha |i
nstabu fil-pussess tar-rikorrent fammont li je¢cedi I-ghaxart elef Euro
(€10,000), jivvjola d-drittijiet fundamentali tar-rikorrenti kif protetti bl-
Artikolu 1 tal-Ewwel Protokoll tal-Konvenzjoni Ewropea u bl-Artikolu 37

tal-Kostituzzjoni, bl-ispejjez kontra r-riferuti.

3. L-Avukat Generali u |-Kummissarju tal-Pulizija appellaw u

ilmentaw li:-

‘dik il-parti tas-sentenza fejn I-Ewwel Onorabbli Qorti sabet li I-multa u
[-konfiska kif imposti mir-regolament 3 tal-L.S. 233.07 huma lezivi tal-
artikolu 37 tal-Kostituzzjoni ta’ Malta u tal-Artikolu 1 tal-Ewwel Protokol
tal-Konvenzjoni Ewropea u dan ghaliex ... L-Ewwel Qorti waslet ghall-
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konkluzjoni li I-imposizzjoni ta’ multa ta’ 25% fuq I-ammont kollu li kien
qged igorr l-appellat flimkien mal-konfiska tassattiva tas-somma in
eccess [-10,000 euro hija sproporzjonata.

“‘Dwar l-aggravju l-esponent jishaq li ma hemm xejn irragjonevoli jew
sproporzjonat fl-imposizzjoni ta’ tali pieni ghal dan ir-reat.’

Konsiderazzjoni.

4.

[lli I-konsiderazzjonijiet tal-Qorti tal-Prim’Istanza kienu s-segwenti:

1I-Qorti qgieghda tintalab taghti decizjoni dwar jekk fl-eventwalita ta’ htija
tar-referent, il-Qorti tal-Magistrati (Gudikatura Kriminali) tordna |-
konfiska tal-flejjes kollha mehuda mill-pussess tar-rikorrent, dan ikunx
Jammonta ghal ksur tad-drittijiet fundamentali tieghu ghat-tgawdija tal-
possedimenti tieghu kif protetti bl-artikolu 1 tal-Ewwel Protokoll tal-
Konvenzjoni Ewropea tad-Drittijiet tal-Bniedem u tal-artikoli relattivi tal-
Kostituzzjoni ta’ Malta.

“I-Qorti kkonsidrat li r-referent qieghed jiffac¢ja proceduri penali wara
li nqabad diehel fl-Ajruport ta’ Malta bis-somma ta’ erbgha u tletin elf,
disa’ mija u sebghin Euro (€34,970) fi flus kontanti, liema ammont ta’
flus ma giex iddikjarat mal-Kontrollur tad-Dwana. Ir-rikorrent kellu |-
obbligu impost bil-ligi, li jiddikjara kwalsiasi ammont ta’ flus li jec¢edi I-
ammont ta’ ghaxart elef Euro (€10,000) u I-artikoli relattivi tal-ligi
jJiddisponu li fkaz li r-referent jinstab hati, il-Qorti trid timponi fuqu I-hlas
ta’ multa ekwivalenti ghal hamsa u ghoxrin fil-mija (25%) tal-valur tal-
flus li kellu fuqu, flimkien mal-konfiska favur I-Istat ta’ kull somma Ii kien
qgieghed igorr fuqu li kienet te¢cedi s-somma ta’ ghaxart elef Euro
(€10,000). lI-Qorti tal-Magistrati (Gudikatura Kriminali) stabbiliet fir-
referenza kostituzzjonali taghha, i minkejja li r-referent thalla jzomm fil-
pussess tieghu s-somma ta’ ghaxart elef Euro (€10,000) mill-ammont
ta’ flus Ii kien gieghed igorr fuqu mal-wasla tieghu fil-pajjiz, giet elevata
s-somma ta’ erbgha u ghoxrin elf, disa’ mija u sebghin Euro (€24,970),
li piu 0 meno tammonta ghal zewg terzi tal-ammont kollu Ii kien gieghed
igorr fuqu r-referent meta ghadda mill-Ajruport. Jirrizulta mill-artikoli
relattivi tal-ligi li fkaz ta’ htija, il-Qorti tal-Magistrati m’ghandha I-ebda
diskrezzjoni sabiex tfassal hi I-piena adattata skont il-gravita tar-reat,
izda I|-piena hija wahda fissa u timporta I-impozizzjoni ta’ multa
ekwivalenti ghal hamsa u ghoxrin fil-mija tal-valur tal-flus li kien gieghed
igorr fuqu r-referent, u I-konfiska ta’ kull somma in e¢cess ta’ ghaxart
elef Euro (€10,000) li kien qgieghed igorr fuqu r-referent.

“-ilment ewlieni tar-referent huwa |Ii tali konfiska hija wahda
sproporzjonata u eccessiva meta wiehed jikkonsidra x’wassal ghall-
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akkuza li huwa qieghed jiffacc¢ja, u ¢joé n-nuqqas tieghu li jiddikjara
mal-Kontrollur tad-Dwana |-ammont ta’ flus kontanti li kien qieghed
igorr fuqu meta kien diehel mill-Ajruport u li kien je¢cedi I-ghaxart elef
Euro, bi ksur tal-artikolu 3 tal-Legizlazzjoni Sussidjarja 149 tal-2007. Ir-
referent jghid i kull interferenza mill-Istat ghall-jedd ghat-tgawdija tal-
possedimenti trid tkun wahda proporzjonata mal-gravita tar-reat. Gie
sottomess li minkejja li -ammont ta’ flus ikkonfiskati mill-pussess tar-
referent huwa wiehed sostanzjali, fl-istess waqt ma saret |I-ebda akkuza
jew allegazzjoni li dawn il-flejjes huma provenjenti minn atti kriminali
Jew illeciti, u I-fatt li r-referent nagas milli jiddikjara l-ammont ta’ flus i
kien qgieghed igorr fuqu, ma kkawza l-ebda hsara jew periklu lill-1stat
Malti.

“4I-Qorti tqis li fdan I-istadju mhijiex gieghda tintalab taghmel indagni
Jew tghaddi gudizzju fuq il-htija o meno tar-referent, jew dwar il-
provenjenza tal- flejjes misjuba fuqu. Dak li gieghda tintalab taghmel il-
Qorti huwa biss li tevalwa jekk il-konfiska tas-somma ta’ erbgha u
ghoxrin elf, disa’ mija u sebghin Euro (€24,970) li gew elevati mill-
pussess tar-referent, fkaz li dan jinstab hati li naqas milli jiddikjara mal-
Kontrollur tad-Dwana I-ammont ta’ flus li kien qieghed igorr fuqu, tilledix
il-jedd fundamentali tar-rikorrent ghat-tgawdija tal-possedimenti tieghu.
“1-Qorti gieset dak li galet il-Qorti Ewropea ghad-Dirittijiet tal-Bniedem
fid-decizjoni fl-ismijiet Gyrlyan vs Russia, li kienet tittratta ¢irkostanzi
simili ghal dawk odjerni:

“21. The Court reiterates its consistent approach that a confiscation
measure, even though it involves a deprivation of possessions, falls
within the scope of the second paragraph of Article 1 of Protocol No. 1,
which allows the Contracting States to control the use of property to
secure the payment of penalties. However, this provision must be
construed in the light of the general principle set out in the first sentence
of the first paragraph and there must, therefore, exist a reasonable
relationship of proportionality between the means employed and the
aim sought to be realised (see Ismayilov, 830, and Paulet, 8§64, ... and
Grifhorst vs France, no. 28336/02, 8885-86, 26 February 2009).

“

“23. The Court further notes that States have a legitimate interest and
also a duty by virtue of various international treaties to implement
measures to detect and monitor the movement of cash across their
borders, since large amounts of cash may be used for money
laundering, drug trafficking, financing terrorism or organised crime, tax
evasion or the commission of other serious financial offences. The
general declaration requirement applicable to any individual crossing
the State borders prevents cash from entering or leaving the country
undetected and the confiscation measures which the failure to declare
cash to the customs authorities results in is part of the general
regulatory scheme designed to combat those offences. The Court
therefore considers that the confiscation measure conformed to the
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general interest of the community (see Ismayilov, 834, and Grifhorst,
893, both cited above).

“24. The remaining question for the Court to determine is whether the
interference struck the requisite fair balance between the protection of
the right of property and the requirements of the general interest, taking
into account the margin of appreciation left to the respondent State in
that area. The requisite balance will not be achieved if the property
owner concerned has had to bear “an individual and excessive burden”.
Moreover, although the second paragraph of Article 1 of Protocol No. 1
contains no explicit procedural requirements, the Court must consider
whether the proceedings as a whole afforded the applicant a
reasonable opportunity to put his case to the competent authorities with
a view to enabling them to establish a fair balance between the
conflicting interests at stake (see Grifhorst, §94; Paulet, 865; and
Boljevic, 841, all cited abvoe; Denisova and Moiseyava vs Russia,
no. 16903/03, 8858-59, 1 April 2010; and Rummi vs Estonia, no.
63362/09, §104, 15 January 2015).

“28. The Court reiterates that in order to be proportionate, the
interference should correspond to the severity of the infringement, and
the sanction to the gravity of the offence it is designed to punish —in the
instant case, failure to comply with the declaration requirement — rather
than to the gravity of any presumed infringement which has not actually
been established, such as an offence of money laundering or tax
evasion (see Ismayilov, §38; Grifhorst, §102; and Bolyevic, § 44, all
cited above).”

“I-Qorti gieset li fdan il-kaz r-referent qieghed jiffac¢ja sitwazzjoni fejn
fl-eventwalita li jinstab hati li naqas li jiddikjara mal-Kontrollur tad-
Dwana kemm kien l-ammont ta’ flus li kien gieghed igorr fuqu, li huwa
r-reat li bih gieghed jigi akkuzat, ser jigu kkonfiskati I-flejjes kollha li kien
gieghed igorr fuqu mal-wasla tieghu fMalta, ghajr ghall-ammont ta’
ghaxart elef Euro (€10,000) li nghata lura lilu. F’kaz ta’ htija tar-referent,
l-ammont li ser jigi kkonfiskat huwa ta’ erbgha u ghoxrin elf, disa’ mija
u sebghin Euro (€24,970), u minkejja li I-Qorti mhix mgharrfa x’kienet
il-provenjenza ta’ dawn il-flejjes, mill-pro¢eduri penali li ttiehdu s’issa
kontra r-rikorrent, ma jidhirx Ii kien hemm suspetti ta’ xi improprjeta jew
ta’ xi atti illeciti da parti tieghu. II-Qorti qieset li apparti li bhala quantum
l-ammont ta’ flus Ii gew elevati mill-pussess tar-rikorrent hu wiehed
sostanzjali, dan I-ammont ta’ flus hu ekwivalenti ghal zewg terzi (2/3)
tal-flejjes kollha li nstabu fil-pussess tar-referent. 1l-Qorti hija tal-fehma
li I-impozizzjoni ta’ ordni ta’ konfiska tal-flejjes kollha li nstabu fil-
pussess tar-referent, ghajr ghall-ghaxart elef Euro (€10,000) i
nghatawlu lura, flimkien mal-impozizzjoni ta’ multa ekwivalenti ghal
hamsa u ghoxrin fil-mija tal-valur tal-flus li nstabu fil-pussess tar-
referent, hija wahda sproporzjonata u eccessiva u tilledi I-jedd
fundamentali tar-rikorrent ghat-tgawdija tal-possedimenti tieghu. In
vista tan-nuqqas ta’ proporzjon bejn il-piena li I-ligi taghna timponi u I-
gravita tar-reat li individwu naqas milli jaghmel dikjarazzjoni mal-
Kontrollur tad-Dwana, il-Qorti hija tal-fehma li hemm ksur tal-ewwel
artikolu tal-Ewwel Protokoll tal-Konvenzjoni Ewropea dwar id-Drittijiet



Rik. Kost. 88/19

tal-Bniedem, kif ukoll tad-dritt fundamentali ghat-tgawdija tal-proprjeta
kif sancit bl-artikolu 37 tal-Kostituzzjoni ta’ Malta.

‘Hawnhekk ikun pertinenti li |I-Qort ticcita minn dak li qalet il-Qorti
Ewropea tad-Drittijiet tal-Bniedem fid-decizjoni fl-ismijiet Paulet vs. The
United Kingdom illi:

“63. Article 1 of Protocol No. 1 in substance guarantees the right of
property (see Marckx vs Belgium, 13 June 1979, 8§ 63, Series A no.
31). It comprises ‘three distinct rules”: the first rule, set out in the first
sentence of the first paragraph, is of a general nature and enunciates
the principle of the peaceful enjoyment of property; the second rule,
contained in the second sentence of the first paragraph, covers
deprivation of possessions and subjects it to certain conditions; the third
rule, stated in the second paragraph, recognises that the Contracting
States are entitled, amongst other things, to control the use of property
in accordance with the general interest (see, inter alia, Sporrong and
Lonnroth vs Sweden, 23 September 1982, 861, Series A no. 52).
However, the three rules are not “distinct” in the sense of being
unconnected: the second and third rules are concerned with particular
instances of interference with the right to peaceful enjoyment of property
and should therefore be construed in the light of the general principle
enunciated in the first rule (see Lithgow and Others v. The United
Kingdom, 8 July 1986, 8106, Series A no. 102).

“64. It is not in dispute that the confiscation order in the present case
amounted to an interference with the applicant’s right to peaceful
enjoyment of his possessions as protected by the first sentence of
Article 1 of Protocol No. 1. Moreover, it is clear from Phillips vs The
United Kingdom, no. 41087/98, 851, ECHR 2001-VII, that confiscation
orders fall within the scope of the second paragraph of Article 1 of
Protocol No. 1, which, inter alia, allows the Contracting States to control
the use of property to secure the payment of penalties. However, this
provision must be construed in the light of the general principle set out
in the first sentence of the first paragraph and there must, therefore,
exist a reasonable relationship of proportionality between the means
employed and the aim sought to be realised (see, among many
examples, Allan Jacobsson vs Sweden, (no. 1) judgment of 25
October 1989, Series A no. 163, p. 17, § 55).

65. An interference with Article 1 of Protocol No. 1 will be
disproportionate where the property-owner concerned has had to bear
“an individual and excessive burden”, such that “the fair balance which
should be struck between the protection of the right of property and the
requirements of the general interest” is upset (see Sporrong and
Lonnroth vs Sweden, cited above, §73).”

‘Din il-Qorti hija tal-fehma li f'dan il-kaz ma ntlahaqx dan il-bilan¢ xieraq
bejn il-jeddijiet tal-individwu min-naha I-wahda, u I-interessi tal-Istat fuq
in-naha |-ohra, u tqis li r-referent ser ikun qieghed igorr piz wisq oneruz
u sproporzjonat bil-konfiska ta’ ammont sostanzjali ta’ flus ghan-
nuqqas tieghu mal-wasla tieghu fMalta li jiddikjara I-pussess ta’ dawn
il-flus mal-ufficjali tad-Dwana, bil-konsegwenzjali ksur tal-jeddijiet
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fundamentali tar-referent kif sancit bl-ewwel artikolu tal-Ewwel
Protokoll tal-Konvenzjoni Ewropea dwar id-Drittijiet tal-Bniedem, kif
ukoll bl-artikolu 37 tal-Kostituzzjoni ta’ Malta.’

5. L-appellanti jilmentaw li, kuntrarjament ghal dak dec¢iz mill-ewwel
Qorti, fl-impozizzjoni ghall-pieni ghal dan ir-reat m’hemm xejn
irragonevoli jew sproporzjonat. Jibdew billi jirreferu ghall-fatt li r-
Regolament 3 tar-Regolamenti dwar il-Kontroll ta’ Flus (Legislazzjoni
Sussidjarja 233.07) gie estensivament emendat permezz tal-Avviz Legali
85 tal-2019 ghalkemm fl-istess nifs jikkonc¢edu illi “fil-kaz tar-rikorrent |-
ammont in ecc¢ess tal-10,000 jagbez is-somma ta’ 26,000 euro galadarba
fuqu kellu iktar minn 36,000 euro u ghalhekk lanqgas jidher Ii jista’
jibbenefika minn dawn l-emendi.” Jirreferu mbaghad ghar-Regolament
(UE) 2018/1672 tal-Parlament Ewropew u tal-Kunsill tat-23 ta’ Ottubru
2018 dwar kontrolli fir-rigward ta’ flus kontanti dehlin fl-Unjoni jew hergin
mill-Unjoni u r-Regolament (KE) Nru 1889/2005* u jishqu li I-ordnijiet ta’
konfiska fil-kamp penali huma regolati bil-ligi u rikonoxxuti globalment
bhala mizura effettiva fil-glieda kontra reati serji bhal fost ohrajn il-hasil
ta’ flus, traffikar ta’ droga, terrorizmu, evazjoni fiskali u frodi, u dan fl-
interess generali. Jaghmlu referenza wkoll ghal zewd Framework
Decisions li gew adottati mill-Unjoni Ewropea, ossija, id-Decizjoni kwadru
tal-Kunsill 2003/577/JHA tat-22 ta’ Lulju 2003 dwar it-twettiq fl-Unjoni

Ewropea tal-mandati Ii jiffrizaw xi proprjeta jew xi evidenza u Council

! Dan gie mhassar bir-Regolament (UE) 2018/1672 tal-Parlament Ewropew u tal-Kunsill tal-23
ta’ Ottubru 2018 li Ghandu japplika mit-3 ta’ Gunju 2021.
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Framework Decision 2006/783/JHA of 6 October 2006 on the application
of the principle of mutual recognition to confiscation orders. Jishqu

konsegwentement illi:
1) II-ligi hija gustifikata u necessarja fid-dawl tal-glieda kontra I-hasil ta’
flus u reato ohra kommessi.
“2) ll-piena mposta ghandha I-ghan li sseriv ukoll bhala deterrent.
“3) ll-piena hija proporzjonata iktar u iktar bl-emendi I-godda.

“4) Il-konfiska tal-oggetti tar-reat hija mizura rikonoxxuta mhux biss
f’Malta izda ukoll fl-Unjonin Ewropea.

“5) Hija I-Unjoni Ewropea stess permezz tar-Regolamenti imsemmija
precedentement li timponi fuq I-pajjizi Membri sabiex izommu kontroll
fuq flejjes li jingarru barra

%) Il-ligi u I-awtoritajiet gudizzjarji ma jistghux b’xi mod jippremjaw min
jikser il-ligi fpajjiz Ii jhaddan ir-rule of law.’

Talbu ghalhekk lil din il-Qorti:

‘thassar u tirrevoka s-sentenza appellata tat-12 ta’ Gunju 2020 u
minflok tiddikjara li ma gie vjolat I-ebda jedd fundamentali tal-appellat
bl-ispejjez taz-zewgq istanzi kontra I-appellat.’

6. Qabel kull konsiderazzjoni ohra huwa xieraq li ji§i ppuntwalizzat li
fil-mori ta’ dan l-appell dahal fis-sehh I-Avviz Legali 285 tal-2020 li inter

alia jipprovdi li:

7. Ir-Regolamenti dwar il-Kontroll ta’ Flus huma b’dan imhassra
minghajr pregudizzju ghal kull haga li saret jew naqset milli ssir
tahthom.’

7. Regolamenti li dahlu fis-sehh fis-7 ta’ Lulju 2020.

10
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8. lllum, f'kaz li persuna diehla, hierga jew li tkun ghaddejja fi tranzitu
minn Malta u tkun gieghda ggorr somma ta’ valur ta’ ghaxart elef euro
(€10,000) jew izjed fi flus li ma tkunx iddikjarat, tehel multa ekwivalenti
ghal 55% tal-ammont in e¢c¢ess ta’ ghaxart elef ewro flimkien ma’ multa
ohra ta’ €50. lzda I-konfiska tal-flus li je¢¢edu 1-€10,000 m’ghadhiex

tassattiva.

9. F'dan ir-rigward issir referenza ghar-regolament 3(10) tal-Avviz
Legali 285 tal-2020 li jipprovdi li ghandu jkun hemm fond Ii jkun maghruf
bhala d-Depozitarju li jkun amministrat mill-Kummissarju tat-Taxxi. Skont
l-istess sub-regolament, id-Depozitarju “..... ghandu jircievi biss flus
mizmuma skont dawn ir-regolamenti”.?  Jipprovdi mbaghad ghall-
pro¢edura sabiex jigi determinat jekk il-flus li jitpoggew fid-Depozitarju
ghandhomx ikunu rilaxxati lill-persuna minghand min kienu gew
mizmuma. Hu biss wara li I-awtoritajiet kompetenti® jiddeterminaw jekk

twettagx reat kriminali, gieghed jitwettaq jew ser jitwettaq permezz tal-

flus taht xi ligi, li tittiehed decizjoni.

10. Madankollu I-pro¢edura kontemplata fl-Avviz Legali 285 tal-2020
mhijiex il-meritu ta’ din il-kawza u ghalhekk din il-Qorti m’ghandhiex

bzonn taghmel konsiderazzjonijiet dwarha.

2 Enfazi tal-Qorti.
8 II-Korp ghall-Analisi ta’ Informazzjoni Finanzjarja, il-Pulizija, I-Uffi¢¢ju ghall-Irkupru tal-Assi, il-
Kummissarju, is-Servizz tas-Sigurta ta’ Malta u I-Awtorita ghas-Servizzi Finanzjarji ta' Malta.
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11. Kif tajjeb inghad fis-sentenza fl-ismijiet Ir-Repubblika ta’ Malta v.
Matthew-John Migneco dec¢iza mill-Prim’Awla tal-Qorti  Civili

(Gurisdizzjoni Kostituzzjonali) fil-15 ta’ Novembru 2011:

‘ghal dak li jirrigwarda l-aspetti ta’ dritt marbutin mar-riferenza din il-
Qorti ttenni li hija marbuta li tgis il-kwistjoni “kostituzzjonali” skond il-
parametri tar-riferenza maghmula lilha. Billi |-kwistjoni tkun inqalghet
quddiem Qorti li mhix il-Prim’Awla tal-Qorti Civili jew il-Qorti
Kostituzzjonali, u billi I-pro¢ediment ma jkunx tressaq quddiem din il-
Qorti direttament minn min jallega I|-ksur tal-jedd fondamentali
partikolari, din il-Qorti jkollha tqis fedelment il-kwistjoni fil-mod u t-
termini mghoddijin lilha mill-Qorti li tkun ghamlet ir-riferenza,* u jekk
tonqos li taghmel dan jew titbieghed milli tgis dak lilha riferut, tkun
qeghda tiddeciedi extra petita®;’

12. F’dan ir-rigward huma wkoll rilevanti s-sentenza Police v. Nelson

Arias tat-28 ta’ Settembru 2012.

13. L-appell ser jigi de¢iz a bazi tad-domanda li saret mill-Qorti tal-
Magistrati (Malta) bhala Qorti ta’ Gudikatura Kriminali kif kienu r-
Regolamenti dwar il-Kontroll ta’ flus gabel ma gew imhassra bl-Avviz
Legali 285 tal-2020. Wara kollox dan hu appell mis-sentenza tal-Qorti

Civili.

14. Ir-Regolamenti dwar il-Kontroll ta’ Flus li dahlu fis-sehh bl-Avviz

Legali 149 tal-2007 kif sussegwentement emendati, kienu wkoll jipprovdu

4 Kost. 31.7.2000 fil-kawza fl-ismijiet Bedingfield v. Kummissarju tal-Pulizija et (Kollez. Vol:
LXXXIV.i.232) a fol. 243.

5 Kost. 30.11.2001 fil-kawza fl-ismijiet Galea et v. Briffa et (Kollez. Vol: LXXXV.i.540) a fol.
554-5.
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li kull persuna diehla jew hierga minn Malta, jew li tkun ghaddejja fi
tranzitu minn Malta u li tkun gieghda ggorr somma ekwivalenti ghal
€10,000 jew izjed fi flus ghandha I-obbligu li tiddikjara dik is-somma lill-
Kontrollur. Fin-nuggas, is-subregolament (4) u (5) kienu jipprovdu ghas-
segwenti sanzjonijiet:
“(4) Persuna li taghmel dikjarazzjoni falza ghall-finijiet ta’ dawn ir-
regolamenti jew li ma twettagx |-obbligu li tiddikjara somma bhal dik
skont is-subregolament (2), tkun hatja ta’ reat u tista’, meta tinsab hatja,
tehel multa ekwivalenti ghal hamsa u ghoxrin fil-mija tal-valur, fvaluta
lokali fid-data meta |-persuna tkun diehla jew hierga minn Malta jew
meta tkun ghaddejja fi transitu minn Malta, tal-flus li jkunu qeghdin

jJingarru, imma fkull kaz dik il-multa ma ghandiex tkun te¢¢edi hamsin
elf ewro (€50,000).

“(5) Barra mill-piena li tista’ taghti lil persuna misjuba hatja ta’ reat taht
is-subregolament (4), il-qorti ghandha tordna I-konfiska favur il-Gvern
tal-flus mhux dikjarati li jkunu je¢cedu €10,000 jew tal-ammont shih
meta |-flus ikunu indivizibbli.’
15. Ghall-finijiet ta’ kompletezza ghandu jinghad ukoll li fit-23 ta’ April
2019, ossija ftit gabel ma saret ir-referenza odjerna, kien gie ppublikat fil-
Gazzetta tal-Gvern |-Avviz Legali 85 tal-2019° permezz ta’ liema r-
regolament 3 kien gie sostitwit fis-shih. Ta’ rilevanza ghal dan il-kaz huwa
s-subregolament (4)(c) li essenzjalment jinkorpora fih dak li kien gablu
jipprovdi r-regolament 3(4) u (5) li ghalihom irreferriet il-Qorti tal-
Magistrati (Malta) bhala Qorti ta’ Gudikatura Kriminali fir-referenza

taghha:

“(¢) Jekk is-somma msemmija fis-subregolament (1) li tkun dikjarata
falz jew Ii ma tkunx dikjarata tkun ta’ valur ta’ ghoxrin elf u wiehed euro
(€20,001) jew iktar, il-Kummissarju ghandu jagbad is-somma li te¢c¢edi

6 [llum imhassar.
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ghaxart elef euro (€10,000) jew l-ammont shih meta I-flus ikunu
indivizibbli u I-persuna tehel, meta tinstab hatja, multa ekwivalenti ghal
hamsa u ghoxrin fil-mija (25%) tal-valur tal-flus kollha li jkunu qeghdin
Jingarru, inkluz fuq is-somma ta’ ghaxart elef euro (€10,000), fvaluta
lokali fid-data meta |-persuna tkun diehla jew hierga minn Malta jew
meta tkun ghaddejja fi transitu minn Malta, izda fkull kaz dik il-multa
m’ghandhiex tkun teccedi hamsin elf euro (€50,000), u kif ukoll il-qorti
ghandha tordna I-konfiska favur il-Kummissarju I-ammont tal-flus mhux
dikjarati li jkunu jec¢edu ghaxart elef euro (€10,000) jew tal-ammont
shih meta I-flus ikunu indivizibbli.’

16. Awviz Legali 85 tal-2019 ipprovda wkoll i

‘3. Dawn ir-regolamenti ghandhom jghoddu wkoll fir-rigward ta’ nugqas
ta’ dikjarazzjoni ta’ flus jew dikjarazzjoni falza ta’ flus li jkun sehh qabel
id-dhul fis-sehh ta’ dawn ir-regolamenti sakemm ma tkunx diga inghatat
sentenza finali mill-gorti.”

17. Ghalhekk, jekk l-imputat jinstab hati tar-reati dedotti kontrih u I-
Qorti tal-Magistrati (Malta) bhala Qorti ta’ Gudikatura Kriminali tiddeciedi
li fdan il-kaz ghandu japplika r-Regolamenti dwar il-Kontroll ta’ Flus kif
kien gabel dahal fis-sehh I-Avviz Legali 285 tal-2020, f'’kaz ta’ sejbien ta’
htija l-appellat jehel multa ta’ 25% tal-flus li kien gieghed igorr, cioe
€8,742.50 u tigi konfiskata s-somma ta’ €24,970 li b’kollox jammontaw
ghal €33,712.50 li tista’ tghid li hu I-ammont kollu li kien gieghed igorr.
Fil-fatt bejn il-multa u s-somma konfiskata, l-attur ser ikun tilef madwar

96.5% tal-flus li kien gieghed igorr fuqu.

18. [I-multa u I-konfiska huma kontemplati fligi. Fis-sentenza

Gyrlyan v. Russia (numru 35943/15) tad-9 ta’ Ottubru 2018, il-QEDB

galet:-
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19.

“21. The Court reiterates its consistent approach that a confiscation
measure, even though it involves a deprivation of possessions, falls
within the scope of the second paragraph of Article 1 of Protocol No. 1,
which allows the Contracting States to control the use of property to
secure the payment of penalties. However, this provision must be
construed in the light of the general principle set out in the first sentence
of the first paragraph and there must, therefore, exist a reasonable
relationship of proportionality between the means employed and the
aim sought to be realised (see Ismayilov, 8 30, andPaulet, § 64,both
cited above, and Grifhorst v. France, no. 28336/02, 88 85-86, 26
February 2009).

“22. By contrast with previous cases against Russia in which the Court
identified defects in the legal framework governing the confiscation of
foreign currency (see Baklanov v. Russia, no. 68443/01, § 46, 9 June
2005; Sun v. Russia, no. 31004/02, 88 29-33, 5 February 2009; and
Adzhigovich v. Russia, no. 23202/05, 8§ 30-34, 8 October 2009), the
sanction for non-compliance with the obligation to declare any amount
of foreign currency exceeding USD 10,000 was established in Article
16.4 of the Code of Administrative Offences, which provided for either
a fine or a confiscation order (see paragraph 15 above). The Court is
therefore satisfied that the interference with the applicant’s property
rights was provided for by law, as required by Article 1 of Protocol No.
17

Mhemmx dubju i r-regolamenti mertu ta’ din ir-referenza

kostituzzjonali huma intizi sabiex jigi evitat il-hasil ta’ flus u reati ohra seriji

ta’ natura finanzjarja, traffikar ta’ drogi, finanzjar ta’ terrorizmu jew reati

ohra u evazjoni ta’ taxxa. Ghalhekk il-mizura ta’ konfiska thares I-

interessi generali tal-komunita™ wkoll kontra I-kriminalita’.

20.

F’dan il-kuntest huwa wkoll rilevanti r-Regolament (KE) Nru

1889/2005 tal-Parlament Ewropew u tal-Kunsill tas-26 ta' Ottubru 2005

dwar kontrolli ta’ flus kontanti dehlin fil-Komunita jew hergin mill-Komunita

li fil-preamboli tieghu jipprovdi:
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21.

(2) L-introduzzjoni fis-sistema finanzjarja tar-rikavat ta' attivitajiet
illegali u l-investiment ta' dan ir-rikavat wara I|-“hasil” (money
laundering) tieghu huma dannuzi ghall-izvilupp ekonomiku san u
sostenibbli...

“

“(5) Ghaldagstant, il-flus kontanti li kwalunkwe persuna fizika ggorr
meta tkun diehla fil-Komunita jew hierga mill-Komunita ghandhom
ikunu suggetti ghall-prinCipju ta' dikjarazzjoni obbligatorja. Dan il-
principju  ghandu jippermetti lill-awtoritajiet tad-dwana jigbru
informazzjoni dwar tali movimenti ta' flus kontanti u, fejn xieraq,
Jittrasmettu tali informazzjoni lil awtoritajiet ohrajn...

“

“(6) Fid-dawl ta' I-ghan preventiv u tal-karattru deterrent tieghu, I-
obbligu ta' dikjarazzjoni ghandu jigi sodisfatt meta persuna tidhol fil-
Komunita jew tohrog mill-Komunita. Madankollu, sabiex I-azzjoni ta' I-
awtoritajiet tigi ffukata fuq movimenti sinifikattivi ta' flus kontanti, biss
dawk ilmovimenti ta' 10 000 euro jew izjed ghandhom ikunu suggetti
ghal tali obbligu. Ghandu jigi specifikat ukoll li I-obbligu ta' dikjarazzjoni
Japplika ghall-persuna fizika li ggorr il-flus kontanti, minghajr ma jitqies
jekk dik il-persuna hijiex jew le I-proprjetarju.

“13) Is-setghat ta' I-awtoritajiet kompetenti ghandhom jigu
supplimentati bl-obbligu ta' I-Istati Memrbi |i jistabbilixxu pieni.

Madankollu, il-pieni ghandhom jigu imposti biss fin-nuqqas li ssir
dikjarazzjoni skond dan ir-Regolament.’

Ta’ rilevanza wkoll huwa r-Regolament (UE) 2018/1672 tal-

Parlament Ewropew u tal-Kunsill tat-23 ta’ Ottubru 2018 dwar kontrolli fir-

rigward ta’ flus kontanti dehlin fl-Unjoni jew hergin mill-Unjoni u li jhassar

ir-Regolament (KE) Nru 1889/2005. Dan ir-Regolament dahal fis-sehh

ghoxrin jum wara li gie ppubblikat fil-Gurnal Uffi¢jali tal-Unjoni Ewropea

fit-12 ta’ Novembru 2018 u ghandu japplika mit-3 ta’ Gunju 2021. Fil-

preamboli tieghu jipprovdi:
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22.

(2) L-introduzzjoni mill-gdid ta’ rikavati illeciti fl-ekonomija u d-
devjazzjoni tal-flus ghall-finanzjament ta’ attivitajiet illeciti joholqu
distorsjonijiet u zvantaggi kompetittivi ingusti ghac-cCittadini u I-
kumpaniji li josservaw il-ligi, u huma ghalhekk theddida ghall-
funzjonament tas-suq intern. Barra minn hekk, dawk il-prattiki jheggu
attivitajiet kriminali u terroristiCi li jipperikolaw is-sigurta tac-cittadini tal-
Unjoni ...

“

“(17) Ghall-prevenzjoni tal-hasil ta’ flus u I-finanzjament tat-terrorizmu,
Jenhtieg i jigi impost I-obbligu tad-dikjarazzjoni ta’ flus kontanti fuq il-
il-moviment liberu minghajr raguni valida jew biex Cittadini u awtoritajiet
ma jitghabbewx izzejjed b’formalitajiet amministrattivi, jenhtieg Ii I-
obbligu ta’ dikjarazzjoni jigi suggett ghal-livell limitu ta’ EUR 10 000.
Dan jenhtieg li japplika ghal portaturi li jgorru tali ammonti fughom
stess, fil-bagalji taghhom jew fil-mezzi ta’ trasport Ii fihom jagsmu I-
fruntieri esterni. Jenhtieg Ili huma jkunu obbligati jgieghdu I-flus kontanti
ghad-dispozizzjoni tal-awtoritajiet kompetenti ghal finijiet ta’ kontroll u,
jekk ikun hemm bzonn, jipprezentawhom lil dawk [-awtoritajiet
kompetenti.

“

“(35) Sabiex tigi inkoraggita I-konformita u skoraggita I-evazjoni,
Jenhtieg li I-Istati Membri jintroducu penali ghal nuqqas ta’ konformita
mal-obbligi ta’ dikjarazzjoni jew ta’ divulgazzjoni ta’ flus kontanti.
Jenhtieg li dawk il-penali japplikaw biss ghan-nuqqas ta’ dikjarazzjoni
Jjew ta’ divulgazzjoni ta’ flus kontanti skont dan ir-Regolament u ma
Jiehdux kont tal-possibbilta ta’ attivita kriminali assocjata mal-flus
kontanti, li tista’ tkun I-ghan ta’ investigazzjoni ulterjuri u mizuri li jaqghu
barra mill-kamp ta’ applikazzjoni ta’ dan ir-Regolament. Jenhtieg li
dawk il-penali jkunu effettivi, proporzjonati u disswazivi, u li ma jmorrux
lil hinn minn dak li jkun mehtieg biex tigi inkoraggita I- konformita.
Jenhtieg li I-penali introdotti mill-Istati Membri jkollhom effett deterrenti
ekwivalenti mal-Unjoni kollha fuq il-ksur ta’ dan ir-Regolament.”

[I-Qorti tal-Prim’Istanza, wara li kkonsidrat li:

bhala quantum l-ammont ta’ flus li gew elevati mill-

pussess tar-rikorrent hu wiehed sostanzjali, ossija zewg terzi (?/3) tal-

flejjes kollha li nstabu fil-pussess tieghu; u
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22.2. l-eventwali impozizzjoni ta’ ordni ta’ konfiska tal-flejjes

kollha li nstabu fil-pussess tar-referent, ghajr ghall-ghaxart elef Euro

(€10,000) li nghatawlu lura, flimkien mal-impozizzjoni ta’ multa

ekwivalenti ghal hamsa u ghoxrin fil-mija tal-valur tal-flus li nstabu fil-

pussess tieghu, hija wahda sproporzjonata u ec¢¢essiva;

sabet ksur tal-Artikolu 37 tal-Kostituzzjoni u [-Artikolu 1 tal-Ewwel
Protokoll tal-Konvenzjoni in kwantu gieset li hemm nuqqas ta’ proporzjoni
bejn il-piena li I-ligi timponi u I-gravita tar-reat li I-individwu nagas milli

jaghmel dikjarazzjoni mal-Kontrollur tad-Dwana.

23. Ghalkemm ir-referenza li ghamlet il-Qorti tal-Magistrati, abbazi
tat-talba li saret lilha mill-appellat, kienet limitata ghal ordni tal-konfiska
tal-flus kollha ezebiti u mhux ghall-multa ta’ 25% tas-somma li nstab igorr
[-imputat, l-impozizzjoni ta’ multa wkoll taga’ taht |-Artikolu 1 tal-ewwel
Protokoll. F’dan ir-rigward fis-sentenza Mamidakis v. Greece (numru

35533/04) tal-11 ta’ Jannar 2007, il-QEDB galet:-

“4. En l'occurrence, la Cour observe que I'amende litigieuse est une
ingérence dans le droit garanti par le premier alinéa de l'article 1 du
Protocole no 1, car elle prive le requérant d'un élément de propriéte, a
savoir de la somme qu'il doit payer ; cette ingérence se justifie
conformément au second alinéa de cet article, qui prévoit
expressément une exception pour ce qui est du paiement d'impéts,
d'autres contributions ou d'amendes. Toutefois, cette disposition doit
étre interprétée a la lumiere du principe général énoncé dans la
premiére phrase du premier alinéa, et il doit donc exister un rapport de
proportionnalité raisonnable entre les moyens employés et le but
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24,

recherché (Phillips c. Royaume-Uni, no 41087/98, § 51, CEDH 2001-
VII).

“45. Par conséquent, l'obligation financiere née du paiement d'une
amende peut Iéser la garantie consacrée par cette disposition, si elle
impose a la personne en cause une charge excessive ou porte
fondamentalement atteinte a sa situation financiére (voir Orion-Breclav
S.R.0. c. République tchéque (déc.), no 43783/98, 13 janvier 2004)”.”

Ghalhekk, sabiex jigi mistharre§ jekk hemmx ‘a reasonable

relationship of proportionality between the means employed and the aim

pursued’ huwa importanti li I-pieni prevvisti ghar-reat in kwistjoni jigu

megqjusa fl-assjem taghhom.

25.

F’dan il-kuntest terga’ ssir referenza ghar-Regolament (KE) Nru

1889/2005 tal-Parlament Ewropew u tal-Kunsill tas-26 ta' Ottubru 2005 u

r-Regolament (UE) 2018/1672 tal-Parlament Ewropew u tal-Kunsill tat-

23 ta’ Ottubru 2018 dwar kontrolli fir-rigward ta’ flus kontanti dehlin fl-

Unjoni jew hergin mill-Unjoni u li jhassar ir-Regolament (KE) Nru

7 Traduzzjoni bl-Ingliz:-

“4. In the instant case, the Court observes that the fine at issue is an interference
with the right guaranteed by the first paragraph of Article 1 of Protocol No. 1, since it
deprives the applicant of an element of property, namely the sum he has to pay; that
interference is justified in accordance with the second paragraph of that Article, which
expressly provides for an exception in respect of the payment of taxes, other
contributions or fines. However, this provision must be interpreted in the light of the
general principle set out in the first sentence of the first paragraph, and there must
therefore be a reasonable relationship of proportionality between the means
employed and the aim pursued (Phillips v. the United Kingdom, no. 41087/98, § 51,
ECHR 2001-VII).

“45. Consequently, the financial obligation arising from the payment of a fine may
adversely affect the guarantee enshrined in this provision if it imposes an excessive
burden on the person concerned or fundamentally prejudices his financial
position (see Orion-Bfeclav S.R.O. v. the Czech Republic (dec.), no. 43783/98, 13
January 2004)”.
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1889/2005. Fl-Artikolu 3 taz-zewd Regolamenti jinghad rispettivament

26.

‘1. Kwalunkwe persuna fizika
diehla fil-Komunita jew hierga
mill-Komunita u li ggorr flus
kontanti ta' valur ta' 10 000 euro
Jew izjed ghandha tiddikjara dik
is-somma lill-awtoritajiet
kompetenti ta' I-Istat Membru li
minnu tidhol fil-Kkomunita jew
tohrog mill-Komunita skond
dan ir-Regolament. L-obbligu
ta' dikjarazzjoni ma jkunx gie
sodisfatt jekk I-informazzjoni
provduta ma tkunx korretta jew
ma tkunx kompleta.’

1. |l-portaturi i jgorru flus
kontanti ta’ valur ta’ EUR 10 000
Jew aktar ghandhom jiddikjaraw
dawk il-flus  kontanti lill-
awtoritajiet kompetenti tal-Istat
Membru li minnu jkunu dehlin fl-
Unjoni jew hergin mill-Unjoni u
Jaghtuhom access ghalihom
ghall-finijiet ta’ kontroll. L-
obbligu ta’ dikjarazzjoni ta’ flus
kontanti ma ghandux jitqies i
jkun issodisfat jekk I-
informazzjoni li tinghata ma
tkunx korretta jew shiha jew jekk
ma jinghatax access ghall-flus
kontanti ghall-finijiet ta’ kontroll.’

jipprovdu wkoll illi:

L-imsemmija Regolamenti tal-Parlament Ewropew u tal-Kunsill

‘1. Kull Stat Membru ghandu
Jintroduci I-pieni li ghandhom
japplikaw fejn ikun hemm
nuggas ta' konformita ma' |-
obbligu ta' dikjarazzjoni
stabbilit fl-Artikolu 3. Tali pieni
ghandhom  ikunu effettivi,
proporzjonati u disswazivi.’
(artikolu 9)

‘Kull Stat Membru ghandu
Jintroduci penali li ghandhom
japplikaw fil-kaz ta’ nuqqas ta’
konformita mal-obbligu tad-
dikjarazzjoni ta’ flus kontanti
akkumpanijati stabbilit fl-Artikolu
3 jew l-obbligu tad-divulgazzjoni
ta’ flus  kontanti  mhux
akkumpanijati stabbilit fl-Artikolu
4. Tali penali ghandhom ikunu
effettivi, proporzjonati u
disswazivi.’ (artikolu 14)

27. Fil-fehma tal-Qorti I-impozizzjoni wahedha ta’ multa ta’ 25% ukoll

fug l-ewwel €9999, ammont li I-attur seta’ johrog minn Malta minghajr ma
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jaghmel ebda dikjarazzjoni, ma jistax jinghad li sproporzjonat meta

tikkonsidra I-ghan wara dak ir-Regolament.

28. Ghal dak li jikkonc¢erna I-konfiska tal-flus ta’ dak I-ammont i jkun
in ecéess ta’ €10,000, fir-rigward tal-Artikolu 1 tal-ewwel Protokoll tal-
Konvenzjoni, fis-sentenza Sadocha v. Ukraine tal-11 ta’ Lulju 2019, il-

QEDB galet:

“27. The remaining question for the Court to determine is whether the
interference struck the requisite fair balance between the protection of
the right of property and the requirements of the general interest, taking
into account the margin of appreciation left to the respondent State in
that area. The requisite balance will not be achieved if the property
owner concerned has had to bear “an individual and excessive burden”.
Moreover, although the second paragraph of Article 1 of Protocol
No. 1 contains no explicit procedural requirements, the Court
must consider whether the proceedings as a whole afforded the
applicant a reasonable opportunity to put his case to the
competent authorities with a view to enabling them to establish a
fair _balance between the conflicting interests at stake
(see Boljevic, cited above, § 41; Denisova and Moiseyeva v. Russia,
no. 16903/03, 88 58-59, 1 April 2010; and Rummiv. Estonia,
no. 63362/09, § 104, 15 January 2015)”.

29. F’'dan il-kaz mhuwiex maghruf l-origini tal-flus li nstabu fuq I-
appellant. L-attur ma xehedx quddiem il-Prim’Awla u langas ressaq provi
dokumentarji li juru I-provenjenza legittima tal-flus. Ghalhekk, il-Qorti ma
tistax tghid li n-nuqgas tal-attur kien semplicement nuqqas li jaghmel id-

dikjarazzjoni li trid il-ligi.

30. Hu veru li fil-pro¢eduri kriminali li hemm pendenti quddiem il-Qorti

tal-Magistrati (Malta) bhala Qorti ta’ Gudikatura Kriminali, l-attur hu
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akkuzat biss li naqgas milli jiddikjara I-flus li kien ser johrog minn Malta r-
Regolamenti dwar il-Kontroll tal-Flus (L.S. 233.07). Hu veru wkoll li
mhemmx provi li l-origini tal-flus huma minn attivita® illegali jew li kien
hemm evazjoni fiskali u illi s-somma ta’ €10,000 giet ritornata lura lill-
imputat. Pero min-naha l-ohra |-Kummissarju tal-Pulizija u |-Avukat
Generali m’'ghamlu ebda dikjarazzjoni li mhemmx kontestazzjoni i |-
origini tal-flus hu minn attivita' le¢ita. Dan apparti li s’issa I-appellat ghadu

ma ta |-ebda taghrif dwar il-provenjenza tal-flus u x’kien ser isir minnhom.

31. Ghalhekk il-Qorti ma tistax tasal ghal decizjoni dwar jekk |-
appellat huwiex jigi mgieghel igorr piz sproporzjonat gialadarba ghadu
ma ta |-ebda spjegazzjoni dwar il-provenjenza tal-flus li kien ser johrog
barra minn Malta. Dan irrispettivament mill-fatt li jidher li I-unika akkuza
li saret kontra I-attur hi li m’ghamilx id-dikjarazzjoni mehtiega skont il-ligi.
Fil-fehma tal-Qorti hu biss fejn il-Qorti jkollha I-fatti kollha li tista’ tasal
ghall-konkluzjoni dwar il-kaz partikolari. L-attur jaf minn fejn gab il-flus u
x’kien ser jaghmel bihom, u ghandu jaghti prova sodisfacenti li I-
provenjenza hi minn attivita™ legali. Fil-fehma tal-Qorti |I-oneru tal-prova

gieghed fuq l-attur.

32. [I-Qorti zzid li jista’ jkun hemm kaz fejn multa ta’ 25% tal-flus li I-

persuna tkun gieghda ggorr flimkien mal-konfiska favur il-Kummissarju

tat-Taxxa ta’ kull somma li hi iktar minn €10,000, tkun gustifikata. Pero
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ovvjament kollox jiddependi mic-¢irkostanzi partikolari ta’ kull kaz.
Wiehed ma jistax jiggeneralizza. Ghalhekk jekk il-Qorti ma jkollhiex il-
fatti kollha quddiemha mhux ser ikun possibbli li tasal ghall-konkluzjoni li
I-persuna sofriet minn “an individual and excessive burden” (ara
paragrafu 24 tas-sentenza ta’ Gyrlyan v. Russia). Minghajr ma jkollha
I-fatti kollha quddiemha din il-Qorti mhijiex fpozizzjoni i tiddeciedi xi
hsara seta’ jaghmel I-attur lill-awtoritajiet bil-fatt li ma ddikjarax li kien

gieghed igorr fuqu s-somma ta’ €34,970.

33. L-ilment tal-imputat kif riprodott fir-referenza kostituzzjonali
maghmula mill-Qorti tal-Magistrati (Malta) bhala Qorti ta’ Gudikatura
Kriminali jindirizza biss il-provvedimenti tal-Legislazzjoni Sussidjarja
233.07, Regolamenti dwar il-Kontroll ta’ Flus kif kienu fis-sehh gabel ma
thassru bl-Avviz Legali 285 tal-2020, fis-sens li fil-pro¢eduri kriminali fkaz
ta’ sejbien ta’ htija, hu tassattiv fuq il-Qorti li tordna I-konfiska tal-flus in

eccéess ta’ €10,000.

34. In-nuqqas li I-Qorti ssib fdawk ir-regolamenti hu iktar difett
proc¢edurali. Issir referenza ghall-paragrafu 49 tas-sentenza Yasar v.
Romania (numru 64863/13) tas-26 ta’ Novembru 2019, il-QEDB li kienet

titratta dwar konfiska ta’ bastiment. F’dik is-sentenza |-Qorti qalet:

“60. As regards the striking of a fair balance between the means
employed by the domestic authorities for the purpose of preventing
criminal activities relating to illegal fishing in the Black Sea and the
protection of the applicant’s property rights, the Court reiterates that
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such a balance depends on many factors, and the behaviour of the
owner of the property is one element of the entirety of
circumstances which should be taken into account (see AGOSI,
cited above, 8§ 54). The Court must consider whether the applicable
procedures in the present case were such as to enable reasonable
account to be taken of the degree of fault or care attributable to
the applicant or, at least, of the relationship between his conduct
and the breach of the law which occurred; and also whether the
procedures in question afforded him a reasonable opportunity to
put his case to the relevant authorities (ibid., 8 55). In ascertaining
whether these conditions were satisfied, a comprehensive view must
be taken of the applicable procedures (see B.K.M. Lojistik Tasimacilik
Ticaret Limited Sirketi, cited above, 43)”.
35. F'dan il-kaz, skont ir-Regolamenti dwar il-Kontroll ta’ Flus gabel
ma gew imhassra bl-Avviz Legali 285 tal-2020, mhemmx mezz kif I-
imputat jikkontesta |-konfiska ta’ iktar minn €10,000. [l-ligi ma Kinitx
tikkontempla ghac-cirkostanza fejn il-provenjenza tal-flus tkun legittima u
mhux b’rizultat ta’ xi reat. Kulhadd tpogga fl-istess keffa, irrispettivament
jekk il-provenjenza tal-flus kinitx minn attivita™ legali jew illegali. Meta tigi
ghall-konfiska, il-Qorti tal-Magistrati (Malta) bhala Qorti ta’ Gudikatura
Kriminali ma kellhiex diskrezzjoni. Is-sejbien ta’ htija minhabba i I-
akkuzat ma jkunx ghamel id-dikjarazzjoni permezz tal-formola li hemm fl-

iskeda, twassal sabiex il-Qorti jkollha tordna I-konfiska tal-flus in e¢cess

ta’ €10,000. Dan irrispettivament mic-¢irkostanzi partikolari tal-kaz.

36. Dan m’ghandux ikun u jwassal biex ma jkunx hemm il-bilan¢
(proportionality) li jridu I-Artikolu 1 tal-Ewwel Protokoll u |-Artikolu 37 tal-
Kostituzzjoni.  Proportionality li kif rajna r-Regolamenti tal-Unjoni

Ewropea numru 1889/2005 u 2018/1672 stess jezigu.
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37. Kif kienu r-Regolamenti gabel I-Avviz Legali 285 tal-2020, jista’
jaghti I-kaz li l-ordni li I-flus jigu konfiskati tispi¢¢a tkun ukoll ta’ natura
punittiva. Hekk per ezempju fejn ma jkunx hemm lok li I-Gvern jigi
kkumpensat ghal xi telf, bhal per ezempju ftaxxa fuq il-gligh i ma tkunx
thallset. Dan meta diga® hemm il-multa li hi ta’ natura punittiva,
fpersentagg ta’ 25% tal-flus li kien gieghed igorr. Akkuzat jaf jispicca

b’multa ta’ 25% u konfiska li fir-realta’ tkun punittiva wkoll.

38. lI-ligi ma kinitx tikkontempla I-possibilita” li jsir ezerc¢izzju sabiex
jigi determinat dak li fil-kkaz Gyrlyan v. Russia (35943/15) il-QEDB

irreferiet ghalih bhala “an assessment of proportionality”.

“30. The Court is not convinced by the Government’s argument
that an assessment of proportionality was incorporated in the
domestic decisions. It does not appear that the above considerations
relating to the lawful origin of the money, the unintentional nature of the
applicant’s conduct or the absence of indications of any other customs
offences, played any role in their decision-making. The sentencing
court merely referred to the “nature and dangerousness of the offence”
and “information on the [applicant’s] character” but did not ask
whether or not the confiscation order was in the public interest or
whether the requisite balance was maintained in a manner
consonant with the applicant’s right to the peaceful enjoyment of
his possessions. Accordingly, the Court finds that the scope of
the review carried out by the domestic courts was too narrow to
satisfy the requirement of seeking the “fair balance” inherent in
the second paragraph of Article 1 of Protocol No. 1 (see Paulet,
cited above, § 68).

“31. Moreover, contrary to the Government’s claim that the court had
opted for the most lenient penalty, Article 16.4 does not appear to
leave the sentencing court any discretion in_the matter by
imposing a choice between a fine equivalent to at least the
undeclared amount or confiscation of the undeclared cash. In
either case, it was the entire undeclared amount that was forfeited to
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the State. In the Court’s view, such a rigid system is incapable of
ensuring the requisite fair balance between the requirements of
the general interest and the protection of an individual’s right to
property (see Grifhorst, cited above, § 103 in fine, and also Vasilevski
v. the former Republic of Macedonia, no. 22653/08, § 57, 28 April 2016,
and Andonoski v. the former Yugoslav Republic of Macedonia,
no. 16225/08, 8§ 38, 17 September 2015, in which the domestic
legislation prevented the courts from considering the relationship
between the applicant’s conduct and the offence)”.

39. [I-Qorti f'kaz ta’ sejbien ta’ htija jkollha tikkundanna lill-hati ghal
multa ta’ 25% tal-flus li kien gieghed igorr (sa massimu ta’ €50,000) u fl-
istess waqt tordna I-konfiska ta’ kwalsiasi somma li tec¢edi s-somma ta’
€10,000 minghajr ebda diskrezzjoni. Sitwazzjoni li ma tippermettix i
jinzamm bilan¢ bejn I-interess generali u |-protezzjoni tad-dritt ta’

individwu ghall-proprjeta’.

40. L-aggravju tal-appellanti gieghed ghalhekk jigi mi¢hud.

Ghal dawn il-motivi I-Qorti tichad |-appell bl-ispejjez kontra I-appellanti.

Mark Chetcuti Giannino Caruana Demajo  Anthony Ellul
Prim Imhallef Imhallef Imhallef

Deputat Registratur
rm
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