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QORTI CIVILI - PRIM’AWLA

(Sede Kostituzzjonali)
ONOR. IMHALLEF DR. MIRIAM HAYMAN LL.D.

Rikors Kostituzzjonali Nru.: 137/2019 MH

IHlum, 11 ta’ Novembru 2020

Dottor Martin Zammit (K.I. 433654 M)
S

Avukat Generali u Joseph (K.I. 899646M), Carmelo (K.I. 609549M) u
Mario (K.I. 347752M) ahwa Dingli ghan-nom tad-ditta Firm Reno Dingli

I-Qorti:

Rat ir-rikors kostituzzjonali tar-rikorrent tat-2 t’Awissu 2019 li permezz

tieghu gie premess:

“I. I r-rikorrenti huwa proprjetarju tal-fond ossia 27, Sir Luigi Preziosi
Square, Floriana, liema fond g/andu bieb li jag/iti access ghall-Flat Nru. 1

[’blokk ta’apartamenti 28 f’Sir Luigi Preziosi Square, liema bieb jaghti access
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ghall-Flat Nru. 1 filwaqt li il-fond mikri huwa accessibli minn bieb separat u
distint mill-bieb tal-apartamenti u li ilu mikri lill-intimati azwa Dingli u lill-
antekawza tagizhom bil-kera ta’ €83.71c fis-sena li jithallsu kull sitt xhur bil-
quddiem kull 30 ta’ Gunju u 31 ta’ Dicembru ta’ kull sena u dan ghal ghexieren
ta’ snin li minn dan il-fond hawn fug imsemmi l-aawa Dingli jiggestixxu n-

negozju tagzhom bl-isem Firm Reno Dingli.

Il i r-rikorrenti Martin Zammit akkwista il-fond in kwistjoni minn gzand
missieru Joseph Zammit li miet fi 2 ta’ Awissu 2005, skont Dokument A u
mingiand ommu Margaret Zammit u dan b’titolu ta’ prelegat skont testament
unica charta tagizhom tas-27 ta’ Novembru 2003 fl-atti tan-Nutar Dottor Joseph
Henry Saydon li kopja tieg#u ged tigi hawn annessa u mmarkata bzala Dokument
B.

ii. Ml l-wirt tal-missier r-rikorrenti ossia Joseph Zammit kien dikjarat
b ’kuntratt causa mortis tal-1 ta’ Frar 2006 fl-atti tan-Nutar Dottor Joseph Henry

Sciriha li kopja tiegiu qged tigi hawn annessa u mmarkata bzala Dokument C.

Iv.  1lli permezz ta’ kuntratt iehor tas-27 ta’ Ottubru 2006 fl-atti tan-Nutar
Dottor Joseph Henry Sciriha li ged jigi hawn anness u mmarkat bzala Dokument
D, I-afiwa |-0%ira Zammit ossia Elizabeth Formosa u Corinne Magro flimkien ma’
omm ir-rikorrenti Margaret Zammit nee Attard imittew fil-pussess tal-legat lir-
rikorrenti Martin Zammit ossia il-fond 27 internament immarkat bin-numru 1,

Pjazza Sir Luigi Preziosi, Floriana.

V. Ili dan il-fond ilu mikri lill-intimati azwa Dingli u l-antekawza minnhom
ghal dawn [-ahhar sebghin (70) sena fejn originarjament il-kera tal-fond in
kwistjoni kienet ta’ €37.50c fis-sena.
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vi. Il l-unika awment illi sar fil-kera kien a tenur tal-Att X tal-2009 pero’ dan
kien tant tenwu illi ma kellu jagsam xejn u m’ghandu x jagsam xejn mal-valur
lokatizju tal-fond fis-suq tant li gie krejat zbilan¢ serju bejn id-drittijiet tas-sid u

tal-inkwilin.

vii. i I-kera li l-intimati afawa Dingli ged jhallsu huwa dak il-minimum
stabbilit mill-ligi meta I-valur lokatizju tal-fond fis-sug huwa ferm aktar minn dak
stabbilit bid-disposizzjonijet tal-Kap. 69 tal-Ligijiet ta’ Malta li huma marbutin
mal-kera li fond seta’ f"xi zmien igib fl-4 ta’ Awwissu 1914, liema disposizzjonijet
gew mibdula bi ftit bl-Att X tal-2009.

viii. i I-protezzjoni mog#tija lill-inkwilini bid-dispozizzjonijiet tal-Kap. 69
tal-Ligijiet ta’ Malta u tal-Att X tal-2009 mhumiex gusti u ma jikkreawx bilan¢
ta’ proporzjonalita’ bejn id-drittijiet tas-sid u dawk tal-inkwilin stante li I-valur
lokatizzju tal-fond huwa ferm og#la minn dak stabbilit fil-ligi u gialhekk huma
bi ksur tal-Kostituzzjoni ta’ Malta u tal-Ewwel Artikolu ta’ I-Ewwel Protokol

tal-Konvenzjoni Ewropea u tal-Artikolu (6) tal-Konvenzjoni.

ix. i I-livell baxx tal-kera, |-istat tal-incertezza tal-possibilita’ tat-tehid lura
tal-proprjeta’, in-nugqas ta’ salvagwardji procedurali, iz-zieda fil-livell tal-
Qhejxien f"Malta fdawn [-ahhar decenni u l-interferenza sproporjzonata bejn id-

drittijiet tas-sid u dawk tal-inkwilini ikkreaw piz eccessiv fuq ir-rikorrenti.

X. i r-rikorrenti m’ghandux rimedju effettiv ai termini tal-Artikolu 6
tal-Konvenzjoni Ewropea stante illi huwa ma jistax izid il-kera b’mod ekwu u
gust skond il-valur tas-suq illum stante illi dak li effettivament huwa jista’ jircievi
huwa dak kif limitat bl-Artikolu 1531D tal-Kap. 16 tal-Ligijiet ta’ Malta.
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xi.  Illi ghaldagstant huwa ged jirrifjuta li jaccetta I-kera mingzand I-intimati
Dingli u ged jipprocedi b’din il-kawza kostituzzjonali sabiex jikseb r-rimediji
kollha li huwa intitolat g#alihom, inkluz il-zlas tad-danni u I-izgumbrament tal-
afawa Dingli li ged jiggistixxu n-negozju tagzhom li jgib I-isem Firm Reno Dingli

mill-fond de quo.

xii. Il dan kollu diga’ gie determinat fil-kawzi ‘Amato Gauci Vs Malta’,
deciza mill-Qorti Ewropea tad-Drittijiet Fundamentali tal-Bniedem fil-75 ta’
Settembru 2009; ‘Lindheim and others Vs Norway’ deciza fit-12 ta’ Gunju 2012,
u Zammit and Attard Cassar vs Malta’, kawza nru. 1046/12 deciza fit-30 ta’
Lulju 2015.

Xiil.  1lli gialadarba r-rikorrenti ged isofru minn nugqas ta’ “‘fair balance” bejn
|-interessi generali tal-komunita’ u [-bZonnijiet u protezzjoni tad-drittijiet
fundamentali tal-bniedem kif deciz inter alia f° ‘Beyeler vs Italy’ (Rikors nru.
33202/96), u ghalhekk ma giex rispettat il-principju ta’ proporzjonalita, kif gie
deciz inter alia f”‘Almeida Ferreira et vs Portugal’ tal-21 ta’ Dicembru 2010,
ghandu jigi dikjarat illi d-drittijiet fundamentali tas-sidien ged jigu lezi bid-
dispozizzjonijiet tal-Kap. 69 tal-Ligijiet ta’ Malta.

xiv. i r-regolamenti ta’ kontroll tal-kera huma interferenza mad-dritt
tas-sidien ghall-uzu tal-proprjeta’ taghhom stante illi I-kirja sfurzata lill-azwa
Dingli u r-restrizzjonijiet fug id-dritt tas-sidien li jitterminaw I-istess kirja
Jjikkostitwixxi kontroll tal-uzu tal-proprjeta’ fit-termini tat-tieni paragrafu tal-
Ewwel Artikolu tal-Ewwel Protokol tal-Konvenzjoni Ewropea (vide ‘Hutten-
Czapska vs Poland’ nru. 35014/97, §§ 160-161, ECHR 2006-VIII, ‘Bitto and
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Others vs Slovakia’, nru. 30255/09, § 101, 28 ta’ Jannar 2014 u ‘R&L, s.r.o. and
Others’ §108) u dan ukoll jincidi fug id-drittijiet fundamentali tar-rikorrenti.

xv. i l-valur lokatizju tal-fond de quo in kwistjoni huwa ferm oghla minn dak
li I-ligi imponiet li r-rikorrenti ghandu jircievi b 'tali mod illi bid-dispozizzjonijiet
tal-Artikolu 34, 37 u 45 tal-Kostituzzjoni ta’ Malta u [-Artikolu 14 u I-Artikolu 1
tal-Ewwel Protokol tal-Konvenzjoni Ewropea il-Kap. 69 tal-Ligijiet ta’ Malta kif
emendat bl-Att XXXI tal-1995 u I-emendi li saru bl-Att X tal-2009 u I-emendi tal-
Att XXVII tal-2018 mhux biss ikkawzaw diskriminazzjoni imma wkoll jilledu d-
drittijiet kostituzzjonali kif protetti tazt I-Artikolu tal-Kostituzzjoni ta’ Malta, kif
ukoll ta’ [-Artikolu 1 u 14 tal-Protokol Nru. 1 u I-Artikolu 6 tal-Konvenzjoni
Ewropeja u ghalhekk il-Ligi fug imsemmija ghandha tigi ddikjarata anti-
kostituzzjonali u ghandha tigi emendata, kif del resto diga gie deciz mill-Qorti

Ewropeja tad-Drittijiet tal-Bniedem fil-kawzi surreferiti.

xvi. i r-rikorrenti jagzmel referenza ghas-sentenza ‘Evelyn Montebello et vs
L-Avukat Generali u s-Socjeta Filarmonika Maria Mater Gratice’ fejn il-Qorti
ddecidiet illi filwaqt li kumpens ta’ €10,000 bhala danni morali kien wiehed
xieraq u bizzejjed, ma’ dan kellhom jizdiedu €200,000 bhala kumpens ghad-danni
pekunjarji. F’sentenza ohra simili mog#tija mill-Prim’ Awla tal-Qorti Civili
(Sede Kostituzzjonali) nhar it-8 ta’ Frar 2019, rikors numru 15/2013 JA fl-
ismijiet ‘Anna Galea et vs L-Avukat Generali u St. Julians Band Club’, il-Qorti
ikkundannat lill-Avukat Generali jhallas lill-atturi s-somma ta’ €300,000, in
kwantu ghal €15,000 in linea ta’ danni morali u in kwantu ghal €285,000 in linea
ta’ danni pekunjari, bl-imghax ta’ 8% mid-data tas-sentenza u bl-ispejjez kollha
(inkluz tal-periti nominat mill-Qorti).
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xvii. Il inoltre, skond sentenza moghtija mill-Qorti Kostituzzjonali, Appell
Nru. 47/2017/1 fl-ismijiet ‘Louis Apap Bologna vs Avukat Generali et’ I-
imsemmija Qorti ddecidiet illi I-Kap. 69 tal-Ligijiet ta’ Malta huwa bla effett fir-
relazzjoni bejn r-rikorrent Apap Bologna b#ala sid il-kera u I-intimati Flores
baala inkwilini, u gialhekk I-intimati Flores ma jistgaux jibqg#u jingdew b ’dawk
id-disposizzjonijiet tal-ligi biala bazi legali gAall- okkupazzjoni tagzhom kontra

r-rikorrent Apap Bologna.

xviii. [lli fic-cirkostanzi r-rikorrenti ghandu jircievi sia danni pekunjarji kif
wkoll danni morali bl-interessi kontra I-intimati jew min minnhom u I-
izgumbrament mill-fond de quo kawza tal-lezjoni li ged jsofri u ilu jsofri ghal
ghexieren ta’ snin minhabba legislazzjoni ingusta u mhux ekwa u li ma tikkreax

bilanc bejn id-drittijiet tal-inkwilini u dawk tas-sidien.

GHALDAQSTANT ir-rikorrenti jitlob bil-gima lil din I-Onorabbli Qorti, prevja
kwalsiasi dikjarazzjoni necessarja u opportuna, u ghar-ragunijiet premessi,

jgAaidu l-intimati gAaliex m ’ghandhiex:

l. Tiddikjara u tiddeciedi illi |-fatti suesposti jikkostitwixxu ksur tad-drittijiet
fundamentali tar-rikorrenti Martin Zammit kif sanciti fl-Ewwel Artikolu tal-
Ewwel Protokol tal-Konvenzjoni Ewropea magzmula parti mill-ligi ta’ Malta
bis-sazha tal-Att dwar il-Konvenzjoni Ewropeja (Kap. 319 tal-Ligijiet ta’ Malta)
u kif sanciti wkoll fl-Artikolu 37 tal-Kostituzzjoni ta’ Malta,

Il.  Konsegwentement tiddikjara u tiddeciedi illi I-lokazzjoni vigenti tal-fond
bin-numru 27 Pjazza Sir Luigi Preziosi, Floriana bi bieb iezor fi blokk
apartamenti 28, Pjazza Sir Luigi Preziosi Floriana proprjeta tar-rikorrenti, a

favur tal-intimati azwa Dingli, u l-provvedimenti tal-Kap. 69 tal-Ligijiet ta’
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Malta, tal-Att X tal-2009 u ligijiet oAra vigenti jilledu d-drittijiet fundamentali
tar-rikorrenti kif sanciti fl-Artikolu 1 ta’ I-Ewwel Protokol tal-Konvenzjoni
Ewropea u fl-Artikolu 37 tal-Kostituzzjoni ta’ Malta u b ’hekk huma nulli u / jew

inapplikabbli in konfront tar-rikorrenti gAar-rigward tal-proprjeta’ de quo.

1. Konsegwentement tag/ti dawk I-ordnijiet, tozrog dawk I-atti, u tag/zti dawk
id-direttivi i tqgis xierqga sabiex twettaq jew tizgura t-twettiq tad-drittijiet
fundamentali tar-rikorrenti hekk kif garantiti skond il-Konvenzjoni g#all-
Protezzjoni tad-Drittijiet tal-Bniedem u tal-Libertajiet Fundamentali, inter alia
billi tiddikjara u tiddeciedi illi r-rikorrenti ma humiex obbligati jgeddu I-kirja tal-
fond 27, Pjazza Sir Luigi Preziosi, Floriana b’access minn bieb iezor fi blokk ta
apartamenti 28, Pjazza Sir Luigi Preziosi, Floriana, a favur I-intimati azwa
Dingli, u tiddikjara ghalhekk illi r-rikorrenti huwa intitolat jirriprendi I-pussess

shif tal-istess fond.

IV. Konsegwentement tordna l-izgumbrament fi Zmien gasir u perentorju
tal-azwa Dingli mill-fond 27, Pjazza Sir Luigi Preziosi, Floriana b’ac¢c¢ess minn
bieb iefior 728 Pjazza Sir Luigi Preziosi, Floriana oltre rimedji ozra li din |-
Onorabbli Qorti jidrulha xierga sabiex tassigura illi r-rikorrenti jigi rrintegrat

fil-pussess skif u godiment reali ta’ hwejgu.

V.  Tiddikjara u tiddeciedi illi I-intimati jew min minnhom huma responsabbli
ghal kumpens u danni pekunjarji u non-pekunjarji sofferti mir-rikorrenti
b’konsegwenza tal-lezjoni tad-drittijiet fundamentali tar-rikorrenti kawza tal-
fatti fuq spjegati fejn inter alia ma giex kkreat bilan¢ gust bejn id-drittijiet tas-sid
u dawk tal-inkwilini, stante illi I-lokazzjoni sfurzata a tenur tal-Kap. 69 tal-
Ligijiet ta’ Malta u tal-Att X tal-2009, fost infrazzjonijiet ozra, ma tirriflettix is-
suq u lanqas il-valur lokatizju tal-proprjeta’ in kwistjoni.
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VI.  Tillikwida I-istess kumpens u danni pekunjarji u non-pekunjarji kif sofferti

mir-rikorrenti, ai termini tal-ligi.

VII. Tikkundanna lill-intimati jew min minnhom i%allsu lir-rikorrenti I-istess
kumpens u danni pekunjarji u non-pekunjarji hekk kif likwidati ai termini tal-ligi,
bl-imgiax legali mid-data tal-prezentata tal-kawza odjerna sad-data tal-effettiv

pagament.

Bl-ispejjez kollha, komprizi dawk ta’ I-ittra uffi¢jali tat-18 ta’ Lulju 2019 li kopja
legali tagZha ged tigi hawn annessa u mmarkata bizala ‘Dokument E’ u bl-

Ingunzjoni ta’ I-intimati gxas-subizzjoni.”

Rat ir-risposta ta’ l-intimat Avukat Generali tal-4 ta’ Settembru 2019

permezz ta’ liema e¢cepixxa —

1. i I-ewwel u gabel kollox, ir-rikorrenti ghandu jgib prova c¢ara tat-titolu
tieghu sabiex juri li huwa [-proprjetarju tal-fond in kwistjoni kif ged jallega fir-
rikors promutur. F’dan ir-rigward ghandu wkoll jindika d-data preciza ta’ meta
sar sid il-fond ghaliex I-ilment kostituzzjonali u konvenzjonali tieghu jista’ jigi

kkunsidrat mid-data ta’ meta sar is-sid tal-fond mertu ta’ dan il-kaz u mhux

gabel;

2. i preliminarjament ukoll, ir-rikorrenti ghandu jindika ezattament -
artikoli mill-Kap. 69 kif emendat, li skont huwa qed jiksirlu d-drittijiet

fundamentali tieghu ghat-tgawdija tal-proprjeta msemmija;

1Fol 23 et seq
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3. I1i fil-mertu, it-talbiet tar-rikorrent ghandhom jigu michuda in toto peress
li huma infondati fil-fatt u fid-dritt u dan ghar-ragunijiet segwenti li ged jigu

hawn elenkati minghajr pregudizzju ghal xulxin:

4, i 1-Artikolu 37 tal-Kostituzzjoni mhux applikabbli minhabba [i [-Kirja
mertu ta’ dan il-kaz hija mharsa bil-Kap. 69 tal-Ligijiet ta’ Malta li hija ligi li
dahlet fis-sehh fid-19 ta’ Gunju 1931 u dan skont ma jipprovdi I-artikolu 47(9)
tal-Kostituzzjoni: “Ebda haga fl-artikolu 37 ta’ din il-Kostituzzjoni ma
ghandha tolgot il-hdim ta’ xi ligi fis-sehh minnufih gabel it-3 ta’ Marzu 1962 jew
xi ligi maghmula fi jew wara dik id-data li temenda jew tissostitwixxi xi ligi fis-
sehh minnufih gabel dik id-data (jew xi ligi [i minn Zmien ghal Zmien tkun

emendata jew sostitwita bil-mod deskritt f’dan is-subartikolu)...”;

5. Illi barra minn hekk, I-Artikolu 37 tal-Kostituzzjoni huwa mproponibbli
wkoll ghaliex dan [-artikolu japplika biss f’kaz ta’ tehid forzuZz tal-proprjeta.
Sabiex wiehed jista’ jitkellem dwar tehid forzuz jew obbligatorju, persuna trid
tigi zvestita jew spussessata minn kull dritt li ghandha fuq dik il-proprjeta. Huwa
evidenti li fil-kaz prezenti, tali zvestiment ma sarx u dan peress i bil-Kirja r-
rikorrenti ma tilifx ghal kollox il-jeddijiet tieghu fuq il-fond in kwistjoni u
ghalhekk dan il-kaz ma jammontax ghal deprivazzjoni totali tal-proprijeta. Infatti,
skont I-artikolu 15311 tal-Kap. 16 tal-Ligijiet ta’ Malta, il-kera ghandha tintemm
fI-2028 u b hekk ir-rikorrenti ghandu jerga’ jiehu lura I-fond fi ftit Zzmien iehor.
Fid-dawl ta’ dan kollu, I-ilment tar-rikorrenti ma jinkwadrax ruhu fil-parametri

tal-artikolu 37 tal-Kostituzzjoni u ghandu jigi michud,
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6. I1li safejn I-ilment tar-rikorrenti huwa msejjes fuq I-Ewwel Artikolu tal-
Ewwel Protokoll tal-Konvenzjoni Ewropea, |-esponenti jirrileva li skont il-
proviso tal-istess artikolu, |-Istat ghandu kull jedd li jghaddi dawk il-ligijiet li
jidhrulu xierga biex jikkontrolla I-uzu tal-proprjeta skont |-interess generali. Anki
skont il-gurisprudenza kostanti tal-Qorti ta’ Strasburgu, [-Istat igawdi
diskrezzjoni wiesgha sabiex jidentifika x’inhu mehtieg fl-interess generali u
x’'mizuri ghandhom jittiehdu sabiex jigu ndirizzati dawk il-htigijiet socjali. Tali
diskrezzjoni tal-legislatur m’ghandhiex titbiddel sakemm din ma thkunx

manifestament minghajr bazi ragonevoli — li Zgur mhux il-kaz,

7. Fil-kaz prezenti, I-indhil tal-Istat fl-uzu tal-proprjeta mikrija mir-
rikorrenti jaga’ fl-ambitu tal-Ewwel Artikolu tal-Ewwel Protokoll tal-
Konvenzjoni Ewropea ghaliex it-tigdid tal-Kirja u l-kontroll tal-valur tal-kera

ghal skopijiet kummercjali huwa legali peress [i johrog mil-ligi stess,

8. i I-iskop tal-ligi li ged jilmentaw minnha r-rikorrenti huwa sabiex jigu
protetti fondi kummercjali. Tali protezzjoni tipprezerva [-vijabbilta’ ekonomika
ta’ intraprizi kummercjali, tipprotegi I-impjieg tal-haddiema f’dawn [-intraprizi,
tivvantaggja I-konsumatur u tipprovdi stabbilita’ fis-servizz pubbliku provdut
minn dawn l-intraprizi. B’hekk dawn [-artikoli Zgur i ma jistghux jigu
kklassifikati bhala mhux legittimi jew mhux fl-interess generali u [-esponent jara
li dawn l-artikoli assolutament m’ghandhomx jitgiesu li jmorru kontra d-drittijiet

fundamentali tal-bniedem;

9. i rigward I-ilmenti min-raha tar-rikorrent fugq lI-ammont tal-kera u I-

kundizzjonijiet tal-kirja, xieraq li jigi enfasizzat li dawn gew imposti mir-
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rikorrenti jew l-antenati taghhom bi ¢bil mal-inkwilini u mhux mill-Istat. Kienu
r-rikorrenti li stabbilew I-ammont tal-kera u I-Istat bl-ebda mod ma ndahal fir-
rigward ta’ kemm kellha tkun il-Kirja u ma kien hemm xejn fil-/igi li jwaqqaf lir-

rikorrenti jew l-antekawza taghhom li jistabbilixxu Zidiet fil-kera kull tant zmien,

10.  [lli ghal dak li ghandu x’jagsam mal-isproporzjon fil-kera, I-artikolu
1531D tal-Kap. 16 tal-Ligijiet ta’ Malta jipprovdi [i I-kera dovuta wara |-/ ta’
Jannar 2014 ghandha tizdied bil-hamsa fil-mija kull sena u din iz-zZieda hija
altru milli negligibbli. Tajjeb li jinghad ukoll li skont [-artikolu 15311 tal-Kap. 16
tal-Ligijiet ta’ Malta, il-kirja msemmija ser tibqa’ tigi protetta sal-2028 jigifieri
ma fadalx wisq u barra minn hekk, il-manutenzjoni ordinarja jiehu hsiebha |-
inkwilin u mhux ir-rikorrenti. Dan jimplika allura li I-ilment tar-rikorrent dwar
IN-nugqas ta’ proporzjonalita mhux gustifikat u ghandu jigi michud ghaliex ma
Jjirrizulta [-ebda ksur tal-Ewwel Artikolu tal-Ewwel Protokoll tal-Konvenzjoni

Ewropea;

11. Rigward il-kumpens mitlub, wiehed irid jiehu in konsiderazzjoni wkoll i r-
rikorrenti halla hafna snin jghaddu sakemm fetah dawn il-proceduri. It-trapass
ta’ dan iz-Zmien kollu jitfa’ dubji serji kemm effettivament ir-rikorrenti hassu
aggravat u kwindi kwalunkwe kumpens li jista’ qatt jinghata lir-rikorrenti,
ghandu jigi kkalkulat fid-dawl ta’ dan il-fatt;

)

12. Il fil-paragrafu (xv) tar-rikors promotur jissemma’ [-artikolu 34 ta
Kostituzzjoni liema artikolu m’ghandu [-ebda relevanza ghall-kaz prezenti
ghaliex dan l-artikolu jirrigwarda protezzjoni minn arrest jew detenzjoni

arbitrarja;

11
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13.  [1lli kif gie deciz f’kawzi ohra ta’ din ix-xorta, ma hemm l-ebda ksur tal-
artikolu 14 tal-Konvenzjoni u tal-artikolu 45 tal-Kostituzzjoni u dan ghaliex ma
hemm I-ebda diskriminazzjoni fil-konfront tar-rikorrent. Inoltre, fir-rigward ta’
dan l-artikolu, ir-rikorrenti ma ssodisfax element importanti sabiex tiskatta |-
applikabbilita ta’ tali provvediment. Dawn [-artikoli jissottolineaw li t-tgawdija
tad-drittijiet u libertajiet ghandhom jigu assigurati minghajr diskriminazzjoni
ghal kull raguni bhalma huma s-sess, razza, kulur, lingwa, religjon, opinjoni
politika jew opinjoni ohra, origini nazzjonali jew socjali, assocjazzjoni ma’
minoranza nazzjonali, proprjeta, twelid jew status iehor fil-kaz tal-Konvenzjoni
u razza, post ta’ origini, opinjonijiet politici, kulur, fidi, sess, orjentazzjoni
sesswali jew identita tal-generu fil-kaz tal-Kostituzzjoni. Fil-kaz in dizamina ma
giet allegata |-ebda diskriminazzjoni ghal xi raguni ta’ status kif mitlub, sabiex

ikun hemm vjolazzjoni tal-artikoli msemmija;

14. i sabiex ir-rikorrenti jista’ jallega li gie lez id-dritt fundamentali tieghu
ai termini tal-artikolu 14 tal-Konvenzjoni u tal-artikolu 45 tal-Kostituzzjoni, iridu
jipprova wkoll li saret diskriminazzjoni fuq bazi ta’ ‘like with like’ u dan ghaliex

mhux kull agir huwa wiehed diskriminatorju;

15. Il fil-paragrafu xv tar-rikors promotur, ir-rikorrenti jsemmi li numru ta’
Atti li emendaw lill-Kap. 69 tal-Ligijiet ta’ Malta ged jiksru wkoll I-Artikolu 6

tal-Konvenzjoni. Ir-rikorrent ghandu jgib prova c¢ara dwar dan;

16.  Salv eccezzjonijiet ulterjuri.
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GHALDAQSTANT, l-esponent jitlob bir-rispett lil din 1-Onorabbli Qorti joghgobha
tichad il-pretensjonijiet kif dedotti fir-rikors promotur bhala infondati fil-fatt u
fid-dritt stante li r-rikorrenti ma sofra I-ebda ksur tad-drittijiet tal-bniedem u |-

libertajiet fondamentali, u dan bl-ispejjez kontra I-istess rikorrenti.”

Rat illi I-intimati ahwa Dingli noe debitament notifikati bl-atti ma pprezentaw

ebda risposta?.

Rat il-provi.

Rat ir-relazzjoni tal-espert tekniku nkarigata mill-Qorti I-perit M’Louise Caruana

Galea®.

Rat in-Nota ta’ Sottomissjonijiet tar-rikorrenti, l-intimat baga’ nadempjenti
f>dan.

Rat li I-kawza thalliet ghall-lum ghas-sentenza.

Rat I-atti I-ohra kollha tal-kawza.

Ikkunsidrat:

Ir-rikorrent huwa sid ta’ fond gewwa 1-Furjana li ghal circa sebghin sena ilu mikri

lill-intimati ahwa Dingli u l-antekawza minnhom. L-ilmenti tar-rikorrent huma

2 Fol 27
3 Fol 41 et seq
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marbuta mal-protezzjoni moghtija lil dawn l-intimati bit-thaddim tal-Ordinanza
li Tirregola t-Tigdid tal-Kiri ta’ Bini (Kap 69 tal-Ligijiet ta’ Malta) u bl-emendi
ntrodotti bl-Att X tas-sena 2009 stante li fil-fehma tieghu dawn ma jilhqux bilan¢
ta’ proporzjonalita’ bejn id-drittijiet tas-sid u dawk tal-inkwilin partikolarment
f’dak li huwa valur lokatizju stabbilit mill-ligi meta mqgabbel mal-valur lokatizju
fis-suq miftuh. Dan kollu skont ir-rikorrent iwassal ghall-ksur tad-drittijiet
fundamentali tieghu kif protetti bl-artikoli 34, 37 u 45 tal-Kostituzzjoni tal-Malta
(“i1-Kostituzzjoni”) u l-artikolu 14 u l-artikolu 1 tal-Ewwel Protokoll tal-
Konvenzjoni Ewropea ghad-Drittijiet tal-Bniedem u Libertajiet Fundamentali
(“il-Konvenzjoni”’). Huwa talab I-ghoti tar-rimedji kollha opportuni u effettivi
inkluz l-izgumbrament tal-intimati Dingli mill-fond in kwistjoni u I-likwidazzjoni

ta’ danni pekunarji u non pekunariji.

Minn naha tieghu l-intimat Avukat Generali jirrespingi |-pretensjonijiet tar-
rikorrent bhala nfondati fil-fatt u fid-dritt.

Ir-rikorrent prezenta l-affidavit tieghu® fejn spjega I-provenjenza tal-fond li tieghu
illum huwa sid u l-ammonti li jhallsu I-intimati Dingli u l-antekawza minnhom
bhala kera. Huwa spjega wkoll ir-ragunijiet il-ghala kien kostrett javvanza I-

ilmenti ta’ natura kostituzzjonali fil-kawza odjerna.

Fir-relazzjoni taghha® l-esperta teknika nkarigata mill-Qorti I-perit M’Louise
Caruana Galea spjegat il-konstatazzjonijiet li saru fuq il-post waqt I-accessi li

ghamlet kif ukoll elenkat il-valur fis-suq tal-proprjeta’ mertu tal-kawza u I-valuri

4 Fol 34 et seq
5 Fol 41 et seq
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lokatizji korrispettivi ghall-perjodi bejn 1-1987 u 1-2019. Hija stabbiliet dawn il-

valuri lokatizji ghas-snin li gejjin:

1987 - €188
1992 - €275
1997 - €400
2002 - €617
2007 - €894
2012 - €900
2017 - €1346
2019 - €1890

Qabel xejn ghandha tigi sorvolata |-ewwel e¢¢ezzjoni preliminari tal-intimat

Avukat Generali li tghid hekk —

“Illi I-ewwel u qabel kollox, ir-rikorrenti ghandu jgib prova cara tat-titolu tieghu
sabiex juri li huwa I-proprjetarju tal-fond in kwistjoni kif qed jallega fir-rikors
promutur. F’dan ir-rigward ghandu wkoll jindika d-data preciza ta’ meta sar sid
il-fond ghaliex [-ilment kostituzzjonali u konvenzjonali tieghu jista’ jigi

kkunsidrat mid-data ta’ meta sar is-sid tal-fond mertu ta’ dan il-kaz u mhux

qabel.”

Kif gie ripetutament asserit mill-Qrati, f’kawzi ta’ natura kostituzzjonali
mhuwhiex imperattiv li r-rikorrent iressaq prova tat-titolu assolut fuq il-proprjeta’

mertu tal-kawza.

Fis-sentenza |i tat fis-7 ta~ Frar 2017 fil-kawza Robert Galea vs Avukat
Generali et din il-Qorti diversament preseduta galet hekk :-

15
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“Illi biex wiehed ikun f"qaghda li juri li garrab ksur tal-jedd fundamentali tieghu
taht [-artikolu 37 tal-Kostituzzjoni m ghandux ghalfejn jipprova titolu
assolut u langas wiehed originali bhallikieku [-azzjoni dwar ksur ta" jedd
fundamentali kienet wahda ta’ rivendika (Kost. 27.3.2015 fil-kawza fl-ismijiet
Ian Peter Ellis et vs Avukat Generali et). Huwa bizzejjed, ghall-finijiet ta’ dak I-
artikolu, li wiehed juri li ghandu jedd fil-haga li tkun [i bih jista® jieqaf ghall-
pretensjonijiet ta’ haddiehor. Imbaghad, ghall-finijiet al-artikolu 1 tal-Ewwel
Protokoll tal-Konvenzjoni, huwa bizzejjed li I-persuna turi li kellha I-pussess tal-

haga li thun.”

Fi kwalunkwe kaz, fil-kaz odjern jirrizulta li r-rikorrent mhux biss xehed bil-
gurament dwar il-provenjenza tat-titolu tieghu fuq il-fond in kwistjoni izda wkoll

esebixxa |-atti kollha relattivi li jissostanzjaw dak li xehed®.

[1-Qorti hija ghalhekk sodisfatta bil-prova tat-titolu mressga mir-rikorrent.

|-ewwel eééezzjoni preliminari tal-intimat Avukat Generali sejra tigi

respinta.

Fl-ewwel zewg talbiet tieghu r-rikorrent ged jitlob lill-Qorti ssib li b’rizultat tat-
thaddim tal-Kap. 69 tal-Ligijiet ta’ Malta kif ukoll bid-dispozizzjonijiet tal-Att X

5Fol 6 et seq
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tal-2009 ged jinkisrulu d-drittijiet fundamentali tieghu Kif protetti bl-artikolu 37

tal-Kostituzzjoni u bl-Ewwel Artikolu ta’ 1-Ewwel Protokol tal-Konvenzjoni.

Dwar il-pretensjoni tar-rikorrent fir-rigward tal-artikolu 37 tal-Kostituzzjoni, fir-

raba’ u I-hames eé¢¢ezzjoni tal-Avukat Generali jeccepixxi li dan l-artikolu
mhuwhiex applikabbli minhabba 1i 1-kirja in kwistjoni hija protetta bil-Kap 69
tal-Ligijiet ta’ Malta li hija ligi li dahlet fis-sehh fid-19 ta’ Gunju 1931 u ghalhekk
tagqa’ taht id-dispozizzjoni tal-artikolu 47 (9) tal-Kostituzzjoni. Inoltre, jkompli I-
intimat, I-artikolu 37 huwa wkoll improponibbli ghax japplika biss f"kazijiet fejn
hemm tehid forzus ta’ propjeta’ mentri fil-kaz odjern dan ma sehhx peress li r-

rikorrent ma tilifx ghal kollox id-drittijiet tieghu fuq il-proprjeta’ in kwistjoni.

L-Artikolu 47(9) tal-Kostituzzjoni jipprovdi li -

“Ebda haga fl-artikolu 37 ta” din il-Kostituzzjoni ma g#andha tolqot il-hdim ta’
xi ligi fis-sezi minnufih gabel it-3 ta” Marzu 1962 jew xi ligi magzmula fi jew
wara dik id-data li temenda jew tissostitwixxi xi ligi fis-sezz minnufih gabel dik
id-data (jew xi ligi li, minn Zmien g#al Zmien, tkun emendata jew sostitwita bil-

mod deskritt f dan is-subartikolu) u li ma —

(a) izzidx max-xorta ta” proprjeta li jista™ jittiezied pussess tagzha jew id-drittijiet

fuq u interess fi proprjeta li jistg#au jigu miksuba;

(b) izzidx mal-finijiet li gialihom jew cirkostanzi li fihom dik il-proprjeta jista’

jittiezied pussess tagzha jew tigi miksuba;

17



137/2019 MH

(c) tagamilx il-kondizzjonijiet li jirregolaw id-dritt gAal kumpens jew I-ammont
tiegiu angas favorevoli lil xi persuna li jkollha jew li tkun interessata fil-
proprjeta; jew

(d) tipprivax xi persuna minn xi dritt bzal dak li huwa msemmi fil-paragrafu (b)

)

jew paragrafu (c) tal-artikolu 37(1) ta’ din il-Kostituzzjoni.’

Inghad hekk mill-Qorti fil-kaz Simone Galea et vs Avukat Generali et deéiz

fit-30 ta’> Gunju 2020 fejn tressqu eccezzjonijiet simili ghal dawk in ezami —

“Skont [-Avukat tal-Istat, I-ilment tar-rikorrenti bbazat fug I-Art 37 tal-

Kostituzzjoni huwa nfondat billi dik id-disposizzjoni ma tistax tigi nvokata g#all-

BN A -

minnufih gabel dik id-data. Fil-kaz tal-lum il-kirja favur I-intimati Vella hija
regolata bil-Kap 69 li saret gabel it-3 ta° Marzu 1962 u allura kienet saved bl-
Art 47(9) tal-Kostituzzjoni.

Ir-rikorrenti jagZmlu I-argument illi la darba I-kirja bdiet ghaddejja wara t-3 ta’
Marzu 19627, I-applikazzjoni tad-dispozizzjonijiet tal-Kap 69 tista™ tikkostitwixxi
vjolazzjoni tal-Art 37 tal-Kostituzzjoni. Izidu jgzidu li anke jekk jirrizulta li I-Kap
69 kien saved bl-applikazzjoni tal-Art 47(9) tal-Kostituzzjoni, f'dan il-kaz
partikolari dan il-principju xorta wazda ma jistax isib applikazzjoni peress illi
skont ir-rikorrenti I-emendi introdotti bl-Att X tal-2009 jinkwadraw ruhhom tat

I-eccezzjonijiet kontemplati fil-paragrafi (b) u (c) tal-Art 47(9). Ghalhekk bl-

7 Fil-kaz odjern il-kirja bdiet tiddekorri minn gabel it-3 ta’ Marzu 1962 kif anke ammess mir-rikorrent li gal li I-
kirja kienet ilha ghaddejja aktar minn 70 sena
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applikazzjoni tad-disposizzjonijiet tal-Kap 69 u bl-emendi tal-2009 baqgg/et tigi

mposta relazzjoni forzuza bejn is-sid u I-inkwilin bi dritt ta” rilokazzjoni ope legis.

[1-Qorti rat il-gurisprudenza dwar I-Art 37 u I-Art 47(9) tal-Kostituzzjoni fil-
kuntest tal-Kap 88 tal-Ligijiet ta” Malta.

Fil-kawza fl-ismijiet Lawrence Fenech Limited v. Kummissarju tal-Artijiet et
deciza mill-Qorti Kostituzzjonali fid-9 ta” Novembru 2012 tressaq aggravju fis-
sens li I-Ewwel Qorti ma setgzetx issib ksur tal-Art 37 tal-Kostituzzjoni minzabba
I-Art 47(9). L-aggravju kien milqug# propju ghaliex il-Kap 88 sar ligi tal-pajjiz
gabel it-3 ta Marzu 1962.

Fis-sentenza ta” din il-Qorti tal-4 ta” Ottubru 2016 fil-kawza fl-ismijiet Melina
Micallef v. IH-Kummissarju tal-Artijiet (hekk kif riformata mill-Qorti
Kostituzzjonali fl-24 ta” Novembru 2017) kien riaffermat illi d-disposizzjonijiet
tal-Kap 88 kienu saved bl-Art 47(9) tal-Kostituzzjoni u gralhekk ma tistax tigi

nvokata vjolazzjoni tal-Art 37 tal-Kostituzzjoni.

Similment fis-sentenza ta™ din il-Qorti tat-3 ta” Ottubru 2014 fil-kawza fl-ismijiet
Francis Bezzina Wettinger et vs Kummissarju tal-Artijiet et (konfermata mill-
Qorti Kostituzzjonali fl-24 ta™ April 2015) ingAad hekk :-

“L-intimati jikkontendu li 1-Art 37 tal-Kostituzzjoni mhuwiex applikabbli gzall-

kaz tal-lum in vista tal-Art 47(9) tal-Kostituzzjoni.

[I-Qorti terga” tagimel riferenza ghas-sentenza tal-Qorti Kostituzzjonali fil-

kawza “Bezzina Wettinger et vs II-Prim” Ministru et” (op. cit.)

Fis-sentenza tag#iha, il-Qorti Kostituzzjonali kkonfermat dak li galet I-Ewwel
Qorti:-

I1li ghalhekk din il-Qorti tagbel mal-konkluzjoni tal-Ewwel Qorti illi I-Kapitolu
88 — brala ligi li kienet fis-sez7 gabel it-3 ta” Marzu 1962 — huwa salvagwardjat
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bl-istess Kostituzzjoni ai termini tal-Artikolu 47(9), u konsegwentement dan |-

aggravju ged jigi respint.

I1li dwar dan il-punt, din il-Qorti tagZmel riferenza wkoll g/as-sentenza ta™ din
il-Qorti (PA/RCP) tat-22 ta Marzu 2002 fil-kawza “Francis Bezzina Wettinger

et vs Kummissarju tal-Artijiet ” fejn inghad hekk:-

Ili kif inghad f'Pawlu Cachia vs Avukat Generali et (9/4/99 Rik. Nru.
586/97/VDG), il-Adim ta” xi ligi fis-seaZ minnufih gabel id-data msemmija ma
tistax tkun antikostituzzjonali fis-sens li tippekka kontra l-artikolu 37. L-istess
jinghad ghal xi amending act jew substituting act magzmula f dik id-data jew
wara dik id-data purche’ li tali att li hekk jemenda jew jissostitwixxi dik il-ligi ma
jkunx jagamel xi waida mill-affarijiet imsemmi fil-paragrafi (a) sa (d) tal-

imsemmi artikolu 47(9).

Il kif kompliet tgzid dik il-Qorti, ma hemmx dubbju li I-Kap. 88 kien fis-se##
gabel it-3 ta~ Marzu 1962. Ma hemmx dubju wkoll li I-imsemmija ligi giet
emendata wara dik id-data, izda r-rikorrent f ebda #in ma ndika xi emenda li b™xi
mod taga” tant xi wiezied mill-paragrafi (a) sa (d) tal-artikolu 47(9). Illi #afna
mill-emendi magZzmula wara t-3 ta” Marzu 1962 kienu ta’ natura formali b#as-
sostituzzjoni tal-Gvernatur Generali bil-President ta® Malta. Illi din il-Qorti
b hekk ezaminat jekk fir-rigward tad-dikjarazzjonijiet ta” esproprjazzjoni meritu
ta’ din il-kawza u fir-rigward tal-proceduri giall-kumpens gewx im#zaddma xi
amending provisions li jagg#u taZt I-imsemmija paragrafi (a) sa (d). Din il-Qorti
ma tarax li dan huwa I-kaz, fis-sens li d-dispozizzjonijiet imzaddma fir-rigward
tal-ordnijiet ta” esproprjazzjoni de quo huma kollha salvati bl-Artikolu 47(9)
milli jiksru I-Artikolu 37 illikwida kumpens li, skond ir-rikorrenti, ma kienx xieraq

u adegwat.
[1-Qorti tirrileva li I-kumpens li I-Bord kien u gAadu jillikwida jsegwi I-kriterji li

huma stabbiliti fid-disposizzjonijiet tal-Kap 88. Gralhekk billi I-Kap 88 huwa ligi
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li giet saved ai termini tal-Art 47(9) tal-Kostituzzjoni, din I-Qorti mhijiex sejra
tgis ix-xorta ta” ilment li gzandhom ir-rikorrenti skond I-Art 37 tal-Kostituzzjoni

fejn dan I-ilment jolqgot it-twettieq tal-Kap 88.”

Riferibbilment g#all-kaz tal-lum, ma hemmx dubju illi I-ligijiet relattivi gxall-
kirja mertu tal-kawza saru gabel it-3 ta~ Marzu 1962. Dawk il-ligijiet gew

emendati matul is-snin.

[I-Qorti m gAandhiex prova li xi emendi kienu jaggsu tait xi wieked mill-
eccezzjonijiet ravvizati fil-paragrafi (a) sa (d) tal-Art 47(9) tal-Kostituzzjoni.
Tghid dan graliex bl-introduzzjoni tal-Artikolu 1531B il-legislatur ghramilha
cara illi ghal kirja li kienet fis-sess gabel I-1 ta” Gunju 1995 ghandha tibga®
tgzodd il-ligi kif kienet fis-sezz gabel I-1 ta” Gunju 1995. Madanakollu bl-emendi
li dazlu fis-senz bis-sazha tal-Att X tal-2009 il-legislatur zaseb illi jipprovdi gal
skaletta ta” zidiet fil-quantum tal-kirja waqt li gie ffissat ammont bzala I-angas
rata ta’ kera permissibbli. Zgur gialhekk illi bl-introduzzjoni ta™ dawn I-emendi
il-legislatur ma poggiex fis-seiz kondizzjonijiet li jirregolaw id-dritt g#al
kumpens b mod angas favorevoli gfas-sidien. Ma tirrizultax ghralhekk |-
eccezzjoni ravvizata tazt il-paragrafu (c) tal-Art 47(9) tal-Kostituzzjoni. Langas
ma jista™ jing#ad illi I-emendi ntrodotti bl-Att X tal-2009 jaqg/u ta/t I-eccezzjoni
mazsuba fil-paragrafu (b) tal-Art 47(9) tal-Kostituzzjoni ghaliex I-Art 1531F
jagimel elenku specifiku tal-persuni li f'determinati cirkostanzi tista™ tigi
tramandata I-kirja favur tagzhom. Ghalhekk mhux talli dawn I-emendi ma jzidux
mal-finijiet jew cirkostanzi li fihom jista® jinkiseb lura |-pussess battal tal-
proprjeta’ talli jservu sabiex jistabilixxu cut off date u determinati cirkostanzi li
tazithom biss tista™ tigi mgedda I-kirja favur graba tal-inkwilin. Jekk I-inkwilin
ma jkollux jgzixu miegzu persuni li jissoddisfaw il-kriterji partikolari ndikati fl-
Artikolu 1531F, is-sid jaf b certezza li mal-mewt tal-inkwilin huwa sejjer jikseb
lura I-pussess battal. 11-Qorti hija tal-fehma illi I-emendi introdotti bl-Att X tal-

2009 ma jzidux aktar piz fuq is-sidien ma" dak li kien diga™ mpost bil-Kap 69.
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Fid-dawl tal-premess, il-Qorti tqis illi d-disposizzjonijiet tal-Kap 69 kienu saved
bl-Art 47(9) tal-Kostituzzjoni. Ghalhekk ma tistax tigi avvanzata mir-rikorrenti
pretensjoni ta” vjolazzjoni tal-Art 37 tal-Kostituzzjoni. Fi¢-¢irkostanzi ma hemmx
il-Atiega li tistharreg il-parti (b) tal-eccezzjoni, kif ukoll I-eccezzjonijiet bin-nru

hamsa (5) u sitta (6) li tressaq I-Avukat tal-Istat li huma relatati.

L-ewwel talba limitatament u safejn tirreferi gxal vjolazzjoni tal-Art 37 tal-

Kostituzzjoni gegida tkun respinta. ”

A skans ta’ dilungar inutli dwar dan il-punt, fuq skorta ta’ dawn il-principji
gurisprudenzjali, li I-Qorti tabbrac¢cja u taghmilhom taghha sejrin jigu michuda
fl-ewwel zewg talbiet tar-rikorrent limitatament safejn huma bazati fug dan

I-artikolu 37 tal-Kostituzzjoni.

Ghall-istess ragunijiet, sejrin jintlaqghu ir-raba’ u l-hames ec¢cezzjoni tal-

intimat Avukat Generali.

It-tieni parti tal-pretensjoni tar-rikorrent fl-ewwel zewg talbiet tirrigwarda |-

ewwel artikolu tal-ewwel protokol tal-Konvenzjoni.

L-Artikolu 1 tal-Ewwel Protokol tal-Konvenzjoni jipprovdi hekk —

“Kull persuna naturali jew persuna morali ghandha d-dritt ghat-tgawdija

pacifika tal-possedimenti taghha.

Hadd ma ghandu jigi pprivat mill-possedimenti tieghu hlief fl-interess pubbliku
U bla Asara tal-kundizzjonijiet provduti bil-ligi u bil-principji generali tal-ligi
internazzjonali.
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IZda d-disposizzjonijiet ta” qabel ma ghandhom b’ebda mod inaqqsu d-dritt ta’
Stat li jwettaq dawk il-ligijiet li jidhrulu xierga biex jikkontrolla |-uzu tal-
proprjeta’ skond l-interess generali jew biex jizgura I-hlas ta’ taxxi jew

kontribuzzjonijiet ohra jew pieni.”.

Fl-analizi taghha fil-kuntest ta’ dan I-artikolu I-Qorti trid tara jekk gewx rispettati
t-tlett principji distinti tieghu u ¢ioe’ illi (a) il-mizura mehuda mill-Istat saret taht
gafas legali; (b) I-iskop tal-mizura kien wiched legittimu; u (c¢) il-mizura mehuda
mill-Istat Zzammet bilan¢ gust u proporzjonat bejn I-ghan pubbliku u 1-htiega li

jigu rispettati d-drittijiet fundamentali tas-sidien tal-proprjeta’.

Fin-noti ta’ linji gwida u gurisprudenza msejjha Guide on Article 1 of Protocol
No.1 — Protection of Property? it- “Three rule approach” hemm imsemmija

giet spjegata hekk :-

“Once the Court is satisfied that Article 1 of Protocol No. 1 is applicable to the
circumstances of the case, it embarks on the substantive analysis of the

circumstances complained of.

67.  Article 1 of Protocol No. 1 comprises three distinct rules. The first
rule, set out in the first sentence of the first paragraph, is of a general
nature and enunciates the principle of the peaceful enjoyment of property.
The second rule, contained in the second sentence of the first paragraph,
covers only deprivation of “possessions” and subjects it to certain
conditions. The third rule, stated in the second paragraph, recognises that
the Contracting States are entitled, inter alia, to control the use of property

in accordance with the general interest (Sporrong and Lonnroth v. Sweden,

8 Last updated 30.04.2020 mahrug mill-Qorti Ewropja tad-drittijiet fundamentali tal-Bniedem
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8§ 61; latridis v. Greece [GC], 8§ 55; J.A. Pye (Oxford) Ltd and J.A. Pye
(Oxford) Land Ltd v. the United Kingdom [GC], 8§ 52; Anheuser-Busch Inc.
v. Portugal [GC], § 62; Alisi¢ and Others v. Bosnia and Herzegovina,
Croatia, Serbia, Slovenia and the Former Yugoslav Republic of Macedonia
[GC], § 98; Immobiliare Saffi v. Italy [GC], § 44; Broniowski v. Poland
[GC], 8 134; and Vistins and Perepjolkins v. Latvia [GC], § 93).

68. The three rules are not “distinct” in the sense of being unconnected:
the second and third rules are concerned with particular instances of
interference with the right to the peaceful enjoyment of property and should
therefore be construed in the light of the general principle enunciated in
the first rule (Former King of Greece and Others v. Greece [GC], § 50;
Bruncrona v. Finland, 8 65; Anheuser-Busch Inc. v. Portugal [GC], § 62)
(for further details, see the sub-chapters on Deprivation of property,

Control of use or General rule).

69.  To be deemed compatible with Article 1 of Protocol No. 1, the
interference must fulfil certain criteria: it must comply with the principle
of lawfulness and pursue a legitimate aim by means reasonably
proportionate to the aim sought to be realised (Beyeler v. Italy [GC], 88
108-114).” (Enfasi ta’ din il-Qorti)

Fil-kaz Rik 75/14 Josephine Azzopardi pro et noe vs L-Onor Prim Ministru
et deciz fit-28 ta’ Settembru 2017 il-Qorti galet hekk dwar dan I-artikolu -

“Huwa mag#ruf li I-Istat gzandu margni ta” apprezzament wesg#in meta jigi biex

jintroduci legislazzjoni sabiex itaffi problemi ta” akkomodazzjoni.
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Fil-kaz ta” Spadea and Scalabino vs Italy deciz fit-28 ta” Settembru 1995 I-ECHR

osservat :-

“The second paragraph reserves to States the right to enact such laws as they
deem necessary to control the use of property in accordance with the general

interest. .
... Such laws

are especially common in the field of housing, which in our modern societies, is
a central concern of social and economic policies. . . . . In order to implement
such policies, the legislature must have a wide margin of appreciation . . . .The
Court will respect the legislature’s judgment as to what is in the general interest
unless that judgment is manifestly without reasonable foundation. . . . . an
interference must strike a fair balance between the demands of the general
interest of the community and the requirements of the protection of the
individual's fundamental rights. . . .There must be a reasonable relationship of

proportionality between the means employed and the aim pursued.”

Madanakollu, I-interess tal-privat ghaandu wkoll jigi salvagwardjat ghaliex
ghalkemm kien rikonoxxjut illi [-Istat ghandu dritt jikkontrolla [-uzu tal-
proprjeta, ghandu jkun sodisfatt ir-rekwizit tal-proporzjonalita.

Fis-sentenza ta” Amato Gauci vs Malta (op. cit.) I-ECHR galet hekk :-

“56. Any interference with property must also satisfy the requirement of
proportionality. As the Court has repeatedly stated, a fair balance must be struck
between the demands of the general interest of the community and the
requirements of the protection of the individual s fundamental rights, the search
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for such a fair balance being inherent in the whole of the Convention. The
requisite balance will not be struck where the person concerned bears an
individual and excessive burden (see Sporrong and Lénnroth cited above, 88 69-
74, and Brumarescu v. Romania [GC], no. 28342/95, § 78, ECHR 1999-VII).

57. The concern to achieve this balance is reflected in the structure of Article 1
of Protocol No. 1 as a whole. In each case involving an alleged violation of that
Article the Court must therefore ascertain whether by reason of the State's
interference the person concerned had to bear a disproportionate and excessive
burden (see James and Others, cited above, § 50; Mellacher and Others, cited
above, § 48, and Spadea and Scalabrino v. Italy, judgment of 28 September 1995,
§ 33, Series A no. 315-B).

58. In assessing compliance with Article 1 of Protocol No. 1, the Court must make
an overall examination of the various interests in issue, bearing in mind that the
Convention is intended to safeguard rights that are “practical and effective”. It
must look behind appearances and investigate the realities of the
situation complained of. In cases concerning the operation of wide-ranging
housing legislation, that assessment may involve not only the conditions of the
rent received by individual landlords and the extent of the State's interference
with freedom of contract and contractual relations in the lease market, but also
the existence of procedural and other safeguards ensuring that the operation of
the system and its impact on a landlord’s property rights are neither arbitrary
nor unforeseeable. Uncertainty — be it legislative, administrative or arising from
practices applied by the authorities — is a factor to be taken into account in
assessing the State's conduct. Indeed, where an issue in the general interest is at

stake, it is incumbent on the public authorities to act in good time, and in an
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appropriate and consistent manner (see Immobiliare Saffi v. Italy, [GC], no.
22774/93, 8 54, ECHR 1999-V; and Broniowski, cited above, § 151).

59. Moreover, in situations where the operation of the rent-control legislation
involves wide-reaching consequences for numerous individuals and has
economic and social consequences for the country as a whole, the authorities
must have considerable discretion not only in choosing the form and deciding
on the extent of control over the use of property but also in deciding on the
appropriate timing for the enforcement of the relevant laws. Nevertheless, that
discretion, however considerable, is not unlimited and its exercise cannot entail
consequences at variance with the Convention standards (see, mutatis

mutandis,Hutten-Czapska, cited above, § 223).”

.... “In the present case, having regard to the low rental value which could be
fixed by the Rent Regulation Board, the applicant’s state of uncertainty as to
whether he would ever recover his property, which has already been subject to
this regime for nine years, the lack of procedural safeguards in the application
of the law and the rise in the standard of living in Malta over the past decades,
the Court finds that a disproportionate and excessive burden was imposed on
the applicant. The latter was requested to bear most of the social and financial
costs of supplying housing accommodation to Mr and Mrs P. (see, mutatis
mutandis, Hutten-Czapska, cited above, § 225). It follows that the Maltese State
failed to strike the requisite fair balance between the general interests of

the community and the protection of the applicant’s right of property.”

Ghalhekk [-ECHR ikkonkludiet li kien hemm ksur tal-Ewwel Artikolu tal-Ewwel

Protokoll tal-Konvenzjoni.
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Relevanti wkoll huwa dak li galet I-istess Qorti fis-sentenza tat-22 ta” Novembru
2011 fil-kaz ta” Saliba et vs Malta :-

“ ... the rise in the standard of living in Malta over these decades and the
diminished need to secure social housing compared to the post-war era........ itis
clear that what might have been justified years ago, will not necessarily be

justified today (see Amato Gauci, cited above, 60).”

Fil-kaz ta® Zammit & Attard Cassar vs Malta li kien deciz fit-30 ta” Lulju 2015,
I-ECHR irriaffermat il-principji li kienu enunzjati fis-sentenzi tag#ha ta’ gabel

dwar il-kontroll ta” kiri ta” djar billi rriteniet:

"57. In each case involving an alleged violation of Article 1 of Protocol No. 1,
the Court must ascertain whether by reason of the State's interference, the person
concerned had to bear a disproportionate and excessive burden (see 9
App.N0.1046/12) -ECHR 25 ta” Frar 2016. James and Others, cited above, 8§ 50,

and Amato Gauci, cited above, § 57).

58. In assessing compliance with Article 1 of Protocol No. 1, the Court must make
an overall examination of the various interests in issue, bearing in
mind that the Convention is intended to safeguard rights that are “practical and
effective”. It must look behind appearances and investigate the realities of the
situation complained of. That assessment may involve not only the conditions of
the rent received by individual landlords and the extent of the State's interference
with freedom of contract and contractual relations in the lease market, but also
the existence of procedural and other safeguards ensuring that the operation of
the system and its impact on a landlord’s property rights are neither arbitrary

nor unforeseeable. Uncertainty — be it legislative, administrative or arising from
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practices applied by the authorities — is a factor to be taken into account in
assessing the State's conduct (see Immobiliare Saffi v. Italy, [GC], no. 22774/93,
8 54, ECHR 1999-V, and Broniowski, cited above, §151).”

[1-Qorti Ewropea ghad-Drittijiet tal-Bniedem qgalet hekk fil-kaz Cassar v Malta
deciz fit-30 ta’ Jannar 2018 -

“43. The Court reiterates that in order for an interference to be compatible with
Article 1 of Protocol No. 1 it must be lawful, be in the general interest and be
proportionate, that is to say it must strike a “‘fair balance’ between the demands
of the general interest of the community and the requirements of the protection of
the individual’s fundamental rights (see, among many other authorities, Beyeler
v. Italy [GC], no. 33202/96, § 107, ECHR 2000-1, and J.A. Pye (Oxford) Ltd and
J.A. Pye (Oxford) Land Ltd v. the United Kingdom [GC], no. 44302/02, § 75,

ECHR 2007-111). The Court will examine these requirements in turn.

(a) Whether there was an interference

44. In connection with the development of property, the Court has previously
found that having been aware of the fact that their property had been encumbered
with restrictions when they had bought it (for example, its designation in a local
development plan), the applicants could not hold that circumstance against the
authorities (see Lacz v. Poland, (dec.) no. 22665/02, 23 June, 2009; and the case-
law cited therein), specially when a complaint has not been made that they had a
legitimate reason to believe that the restrictions encumbering their property
would be removed after they bought the property. However, the Court has not
excluded that there might be particular cases where an applicant who bought a

property in full knowledge that it was encumbered with restrictions may
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subsequently complain of an interference with his or her property rights, for

example, where the said restrictions are alleged to be unlawful (ibid.).

45. More specifically in the context of restrictions on lease agreements (in
particular the prohibition on bringing a tenant’s lease to an end), the Court has
found that there was an interference as a result of the domestic courts’ refusals
of the applicants’ demands, despite the applicants’ knowledge of the applicable
restrictions when they had entered into the lease agreement, a matter which
however carried decisive weight in the assessment of the proportionality of the
measure (see Almeida Ferreira and Melo Ferreira v. Portugal, no. 41696/07, 88
27 and 34, 21 December 2010).

46. Subsequently, inR & L, s.r.o.and Others (cited above) the Court
specifically examined whether Article 1 of Protocol No. 1 protected applicants
who had purchased property in the knowledge that rent restrictions imposed on
the property might contravene the Convention. In that case, when the applicants
had acquired their respective properties their rents had been set in accordance
with the rent regulations applicable at the time and the applicants could not have
increased the rents above the threshold set by the State. Nor were they free to
terminate the rent agreements and conclude new ones with different — higher —
levels of rent. The Court did not find it decisive that one of the applicants had
purchased the property before the domestic courts had taken issue with the
legislation in place which had given a legitimate expectation that the status of
such properties would be addressed by the national legislator in due course. The
Court held that it could not be said that the applicants as landlords had implicitly
waived their right to set the level of rents, as, for the Court, waiving a right
necessarily presupposed that it would have been possible to exercise it. There

was no waiver of a right in a situation where the person concerned had never had
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the option of exercising that right and thus could not waive it. It followed that the
rent-control regulations had constituted an interference with the landlords’ right

to use their property (ibid., § 106).

47. In the more recent Zammit and Attard Cassar (cited above, § 50) case, in
a situation where the applicants’ predecessor in title had knowingly entered into
a rent agreement in 1971 with relevant restrictions (specifically the inability to
increase rent or to terminate the lease), the Court held that, at the time, the
applicants’ predecessor in title could not reasonably have had a clear idea of the
extent of inflation in property prices in the decades to follow. Moreover, the Court
observed that when the applicants had inherited the property in question they had
been unable to do anything more than attempt to use the available remedies,
which had been to no avail in their circumstances. The decisions of the domestic
courts regarding their request had thus constituted interference in their respect.
Furthermore, as in R & L, s.r.o. and Others, in Zammit and Attard Cassar (both
cited above) the applicants, who had inherited a property that had already been
subject to a lease, had not had the possibility to set the rent themselves (or to
freely terminate the agreement). It followed that they could not be said to have
waived any rights in that respect. Accordingly, the Court found that the
rent-control regulations and their application in that case had constituted an
interference with the applicants’ right (as landlords) to use their property
(Zammit and Attard Cassar, cited above, § 51).

48. Turning to the present case, the Court also notes that the applicants had
bought their property before the European Court of Human Rights took issue with
the Maltese legislation applicable in cases such as Amato Gauci (cited above).
That judgment was eventually followed in most cases in domestic case-law.

However, again the Court finds this not to be decisive given the passage of time
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between the purchase of the property and now. In this connection the Court
reiterates that what might be justified at a specific time might not be justified
decades later (see Amato Gauci, cited above, § 60). In the present case, while it
IS true that the applicants knowingly entered into the rent agreement in 1988 with
the relevant restrictions (specifically the inability to increase the rent or to
terminate the lease), the Court considers that the applicants could not reasonably
have foreseen the extent of inflation in property prices in the decades that
followed (see Zammit and Attard Cassar, cited above, 8§ 50). Once the
discrepancy in the rent applied and that on the market became evident, they were
unable to do anything more than attempt to use the available remedies, which
they did in 2010, but which were to no avail in their circumstances. The decisions
of the domestic courts regarding their application thus constituted interference
in their respect. Furthermore, the applicants, who bought a property that was
already subject to a restricted lease, did not have the possibility to set the rent
themselves or to freely terminate the agreement. Clearly, they could not be said
to have waived any rights in that connection (see Zammit and Attard Cassar,
cited above, § 50).

49. Accordingly, the Court finds that the rent-control regulations and their
application in the present case constituted an interference with the applicants’
right (as landlords) to use their property (see Zammit and Attard Cassar, cited
above, 8§ 51). Nevertheless, in circumstances such as those of the present case a
number of considerations need to be made in connection with the proportionality

of the interference.

50. The Court has previously held that rent-control schemes and restrictions

on an applicant’s right to terminate a tenant’s lease constitute control of the use
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of property within the meaning of the second paragraph of Article 1 of Protocol
No. 1. It follows that the case should be examined under the second paragraph of
Article 1 of Protocol No. 1 (see Hutten-Czapska v. Poland [GC], no. 35014/97,
88 160-61, ECHR 2006-VIII; Bitt6 and Others v. Slovakia, no. 30255/09, § 101,
28 January 2014; and R & L, s.r.o. and Others, cited above, § 108).

(b) Whether the Maltese authorities observed the principle of lawfulness and

pursued a “legitimate aim in the general interest”

51. The Court refers to its general principles on the matter as set out in Amato
Gauci (cited above, § 53-54).

52. That the interference was lawful has not been disputed by the parties. The
Court finds that the restriction arising from the 1979 amendments was imposed
by Act XXIII of 1979 and was therefore “lawful” within the meaning of Article 1
of Protocol No. 1.

53. In the present case the Court can accept that the applicable legislation in
the present case pursued a legitimate social-policy aim, specifically the social
protection of tenants (see Amato Gauci, cited above, § 55, and Anthony Aquilina,
cited above, 8 57). It is, however, also true that the relevance of that general
interest may have decreased over time, particularly after 2008 (see Anthony
Aquilina, cited above, § 57), even more so given that following that date, the only
person benefiting from the impugned measures was P.G., whose financial
situation as shown before the domestic courts and which is not being contested
before this Court, leaves little doubt as to P.G’s necessity for such a property,
and at a regulated rent. This Court will therefore revert to this matter in its

assessment as to the proportionality of the impugned measure.

(c) Whether the Maltese authorities struck a fair balance

54. The Court refers to its general principles on the matter as set out in Amato

Gauci (cited above, § 56-59).
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55. The Court will consider the impact that the application of the 1979 Act had
on the applicants’ property. It notes that the applicants could not exercise their
right of use in terms of physical possession as the house was occupied by tenants
and they could not terminate the lease. Thus, while the applicants remained the
owners of the property they were subjected to a forced landlord-tenant

relationship for an indefinite period of time.

56. Despite any reference to unidentified procedural safeguards by the
Government (see paragraph 41 above) the Court has on various occasions found
that applicants in such a situation did not have an effective remedy enabling them
to evict the tenants either on the basis of their own needs or those of their
relatives, or on the basis that the tenants were not deserving of such protection
(see Amato Gauci, cited above, § 60, and Anthony Aquilina, cited above, § 66).
Indeed, when their need arose (some years after they had purchased it) and later
despite the little need of it by the tenant — who was not in any particular need of
housing (at least after 2008) — the applicants were unable to recover the property.
Consequently, the application of the law itself lacked adequate procedural
safeguards aimed at achieving a balance between the interests of the tenants and
those of the owners (see Anthony Aquilina, cited above, 8 66, and mutatis
mutandis, Zammit and Attard Cassar, cited above, 8 61). The Court further
considers that the possibility of the tenant leaving the premises voluntarily was
remote, especially since the tenancy could be inherited — as in fact happened in
the present case. It is clear that these circumstances inevitably left the applicants

in uncertainty as to whether they would ever be able to recover their property.

57. As to the rent payable, the Court is ready to accept that EUR 466 annually
was a more or less reasonable amount of rent in 1988 - particularly given that it
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was an amount of rent which the applicants were aware of and in spite of which
they decided to purchase the property with the relevant restrictions. Furthermore,
it was an amount of rent which the applicants expected to receive for a number
of years, at least until the demise of J.G. and his wife. Moreover, the Court
accepts that at the relevant time the measure pursued a legitimate social-policy
aim (see paragraph 53 above) which may call for payments of rent at less than

the full market value (see Amato Gauci, 8§ 77).

58. The same cannot be said after the passage of decades, during which the
rent had remained the same (as stated by the parties and the domestic courts, the
rent is still EUR 466 annually). The Court has previously held that there had been
a rise in the standard of living in Malta over the past decades (see Amato Gauci,
cited above, § 63, and Anthony Aquilina, cited above, § 65). Thus, the needs and
the general interest which may have existed in 1979 must have decreased over
the three decades that ensued (see Anthony Aquilina, cited above, § 65). It is
noted that as stated by the Government in paragraph 40 above, the minimum
wage in 2015 was EUR 720.46 per month, while in 1974 (the date when Malta
adopted a national minimum wage) it amounted to the equivalent of less than
EUR 100 per month (see Amato Gauci, cited above, § 60).

59. The Court need not identify the exact year at which the rent payable was
no longer reasonable. It observes that cases against Malta concerning the same
subject matter, that is to say renewal of leases by operation of law - whose rent
had been set on an open market — (see Amato Gauci, Anthony Aquilina,
and Zammit and Attard Cassar, all cited above), which have invariably lead to
findings of a violation of Article 1 of Protocol No. 1, concerned periods after the
year 2000. Furthermore, the Government of the respondent State have often

argued that Malta suffered a boom in property prices in 2003 (see, for
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example, Apap Bologna v. Malta, no. 46931/12, § 97, 30 August 2016). Lastly,
although not determinative, it was only in 2008 that the applicants refused to
accept the rent, once P.G. had inherited the property. In the light of the above it
suffices for the Court to consider that a rent based on the value of the property
as it stood in 1962 with the relevant adjustment which amounted to EUR 466
annually in 1988 and thereafter — was certainly not reasonable for the years
following 2000.

60. In particular, even if one had to concede that the valuations submitted by
the applicants are on the high side, the Court notes that the first-instance
domestic court, in 2011, accepted EUR 3,000 per month (that is to say EUR
36,000 per year) as the rental market value of the property (see paragraph 18
above). Thus, the amount of rent received by the applicants, around EUR 39 a
month, that is to say EUR 466 per year, for a fourteen-room house in Sliema, a
highly sought-after location, is indeed “derisory” as was also found by the first-
instance domestic court (see paragraph 18 above). Indeed, that amount of rent
contrasts sharply with the market value of the premises in recent years, as
accepted by the domestic court or as submitted by the applicant, as it amounted
to a little more than 1% of the market value. The Court considers that State
control over levels of rent falls into a sphere subject to a wide margin of
appreciation by the State and its application may often cause significant
reductions in the amount of rent chargeable. Nevertheless, this may not lead to

results which are manifestly unreasonable (see Amato Gauci, cited above, 8§ 62).

61. In the present case, having regard to the low rental payments to which the
applicants have been entitled in recent years, the applicants’ state of uncertainty
as to whether they would ever recover their property, which has already been

subject to this regime for nearly three decades, the rise in the standard of living
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In Malta over the past decades, and the lack of procedural safeguards in the
application of the law, which is particularly conspicuous in the present case given
the situation of the current tenant as well as the size of the property and the needs
of the applicants, the Court finds that a disproportionate and excessive burden
was imposed on the applicants. It follows that the Maltese State failed to strike
the requisite fair balance between the general interests of the community and the

protection of the applicants’ right of property.

62. There has accordingly been a violation of Article 1 of Protocol No. 1 to the

Convention.”

Fid-dawl ta’ dawn il-prin¢ipji gurisprudenzjali 1-Qorti tirrileva li huwa pacifiku
li I-Istat ghandu mhux biss dritt imma ukoll 1-obbligu li jippromulga I-ligijiet li
jidhirlu xierga biex jikkontrolla I-uzu tal-proprjeta’ skont l-interess generali.
Infatti I-Istat ghandu f’idejh diskrezzjoni wiesgha sabiex jidentifika x’inhu
mehtieg fl-interess generali u sabiex jistabilixxi liema huma dawk il-mizuri
mehtiega ghall-harsien tal-interess generali. Madankollu, fit-thaddim ta’ din id-
diskrezzjoni tieghu li johloq mekkanizmu li jipprotegi kategorija ta’ persuni
(utilisti ta’ fondi ghal fini tal-kaz tal-lum) huwa xorta m’ghandux il-mano libera
Ii jippregudika b’mod sproporzjonat id-drittijiet ta’ kategorija ta’ persuni ohra
(sidien ta’ dawk il-fondi ghal fini tal-kaz tal-lum). Fin-nuggas huwa I-Istat li
ghandu jgorr ir-responsabbilta’ ghal dan l-izbilan¢ bejn il-varji drittijiet

Imsemmija.

Mehudin i¢-¢irkustanzi kollha tal-kaz odjern il-Qorti tqis li d-dispozizzjonijiet
tal-ligijiet in ezami qeghdin icahhdu lir-rikorrent mit-tgawdija l-proprjeta’ tieghu
stante li mhux biss geghdin jikkontrollaw il-quantum li I-istess rikorrent jista’

jir¢ievi bhala kera izda anke r-ripreza tal-fond. Inoltre, minkejja li kien hemm xi
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titjib  fil-valur tal-kera bis-sahha tal-emendi tal-Att X tal-2009 kif
sussegwentement emendati, meta mgabbla mal-valuri lokatizji tal-fond skont is-
suq hieles ma hemm ebda dubju li hemm disparita’ enormi u dan kif jirrizulta
mit-tgabbil bejn il-valuri lokatizji fis-suq hieles elenkati fir-relazzjoni tal-perit
Caruana Galea u l-kera li effettivament ilha snin tithallas mill-intimati ahwa
Dingli u l-antekawza taghhom. Jigi sottolineat 1i anke jekk il-valur tal-kera
stabbilit mill-ligi mhux bilfors ikun dags kemm irendi s-suq hieles xorta jirrizulta
li hemm gabza kbira meta mgabbel mal-valur lokatizju massimu li r-rikorrent
jista’ jir¢ievi minghand l-intimati ahwa Dingli skont il-ligi. Kif diga’ nghad
ripetutament fil-varji sentenzi in materja, r-rata ta’ hlas tal-kera dettata mill-ligi
la tista’ titqies li hija kompatibbli mar-realta’ so¢jali f’Malta fiz-zminijiet tal-lum

u langas mar-rati lokatizji applikabbli fis-suq hieles tal-proprjeta’.

Fil-kaz fl-ismijiet Louis Apap Bologna vs Avukat Generali et de¢iz fl-4 ta’
Gunju 2018 il-Qorti galet hekk -

"Ghalkemm ir-ratio legis wara d-disposizzjonijiet tal-Kap 69 kien illi tkun
ippreservata b intervent legislattiv mirat il-vijabbilita” ekonomika ta™ I-azjendi

kummercjali, ma hemmx [-icken dubju li I-qaghda ekonomika u finanzjarja tal-

il-Kap 69.”

Dan kollu jfisser li bil-ligijiet imsemmija I-Istat naqas 1i jikkontrobilané¢ja 1-
mizuri li ha - fejn gab taht il-kontroll tieghu 1-uzu tal-proprjeta’ tas-sidien involuti
- b’salvagwardji adegwati li jipprotegu d-drittijiet ta’ dawn I-istess sidien tal-
fondi milquta b’tali ligijiet. Ghaldagstant ir-rikorrent odjern, I-istess bhal sidien
ohra fl-istess pozizzjoni taghhom, spic¢¢a jgorr piz sproporzjonat u ngust fuqu

peress li nholoq zbilan¢ bejn il-jeddijiet tieghu min-naha 1-wahda u I-interess
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generali min-naha l-ohra, dan bi ksur tad-drittijiet fundamentali tieghu ghat-
tgawdija tal-proprjeta’ kif protetti bl-ewwel artikolu tal-Ewwel Protokol tal-

Konvenzjoni.

Skont I-intimati, I-emendi li saru bis-sahha tal-Att X tal-2009 gabu titjib
sostanzjali fil-qaghda tar-rikorrenti u dan mhux biss minhabba Zieda perjodika
fil-quantum tal-kera a bazi tal-artikolu 1531D tal-Kap 16 izda anke ghax il-kirja
mertu tal-pro¢eduri odjerni sejra tispi¢éa fis-sena 2028 skont I-artikolu 15311 tal-

Att imsemmi.

L-artikolu 1531D jipprovdi hekk —

“(1) Il-kera ta’ fond kummercjali, fin-nugqas ta’ ftehim mod iehor milhug
wara l-1 ta’ Jannar, 2010 jew ta’ ftehim bil-miktub li jkun sar qabel I-1 ta” Gunju,
1995 dwar kirja li tkun ghadha fil-perjodu originali taghha fl-1 ta’ Jannar, 2010,
ghandu mid-data tal-ewwel hlas tal-kera dovut wara |-1 ta’ Jannar,2010, jigi
mizjud b rata fissa ta’ hmistax fil-mija fuq il-kera attwali u jibga’ jigi mizjud mid-
data tal-ewwel hlas tal-kera dovut wara -1 ta’ Jannar ta’ kull sena bi himistax
fil-mija fuq l-akhar kera bejn I-1ta’ Jannar, 2010 u [-31 ta’ Dicembru, 201 3.

(2) ll-kera mid-data tal-ewwel hlas tal-kera dovut wara I-1 ta’Jannar, 2014,
ghandu jigi stabbilit bi qbil bejn il-partijiet. Fin-nugqas ta’ qbil, ghandu jittiehed
bhala gwida ghall-kera |-Indicital-Valur Kummercjali tal-Proprjeta kif jista jigi
stabbilitb 'regolamenti  maghmulin ~ mill-Ministru ~ responsabbli  ghall-
akkomodazzjoni u fin-nugqas ta’ regolamenti, il-kera ghandu mill-ewwel hlas tal-
kera dovut wara -1 ta’ Jannar, 2014, joghla b ’hamsa fil-mija fis-sena sad-dfhiul
fis-sehh tal-imsemmija regolamenti.
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(3) Fil-kaz ta’ fond kummercjali, jekk kien hemm ftehim ghal zjidiet perjodici bejn
il-partijiet, dan il-ftehim ghandu jibga’ japplika minghajr iz-Zjidiet kontemplati
f’dan il-artikolu:

IZda, barra mill-kazijiet fejn iz-Zjieda fil-kera jkun sar bi qbil, fejn tigi applikata
z-zjieda kif proposta hawn qabel ghal fondi kummerdjali, [-inkwilin jista’ permezz
ta’ ittra ufficjali mibghuta lil sid il-kera jew lil wiehed minn sidien il-kera,
jittermina l-kirja billi jaghti pre-avviz ta’ tliet xhur u dan ukoll jekk il-Kirja tkun
ghal zmien definit.”

L-artikolu 15311 jipprovdi hekk -

“Fil-kaz ta’ fond kummercjali mikri qabel I-1 ta’ Gunju,1995, bhala inkwilin
ghandha tigi megjusa dik il-persuna li tkun ged tokkupa I-fond b 'titolu validu ta’
kera fl-1 ta’ Gunju, 2008 kif ukoll il-konjugi tieghu jekk jghixu flimkien u mhux
separati legalment kif ukoll wara I-mewt tal-imsemmi inkwilin, I-eredi tieghu li

jkunu jigu minnu mid-demm jew biz-zwieg sal-grad ta’ kugini inklussivament:

IZda I-kera ta’ fond kummercjali li jkun beda qabel I-1 ta’Gunju, 1995 ghandu
fkull kaz jintemm fi zmien ghoxrin sena li jibdew jghaddu mill-1 ta’ Gunju, 2008
sakemm ma jkunx sar kuntratt ta’ kiri li jistipula zmien determinat. Meta kirja li
tkun bdiet qabel I-1 ta’ Gunju, 1995 tkun moghtija ghal zmien determinatu fI-1 ta’
Jannar, 2010 ikun ghadu ghaddej iz-Zzmien originali di fermo jew di rispetto u
ma tkunx ghadha giet imgedda awtomatikament bil-ligi, allura f’dak il-kaz
ghandhom japplikaw dak il-perjodu jew perjodi determinati fil-kuntratt. Kuntratt
li jkun sar qabel I-1 ta’ Gunju, 1995 u li jibga’ jissedded awtomatikament jew
fid-diskrezzjoni unika tal-inkwilin, ghandu jigi meqjus dags likieku hu wiehed
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ghal zmien indeterminat u b’hekk jigi jintemm fi zmien ghoxrin sena li jibdew

ghaddejjin mill-1 ta’ Gunju, 2008

lI-Qorti tinnota li ghalkemm I-emendi tal-2009 fil-Kodici Civili gabu xi titjib,
dawn mhuwhiex meqjus suffi¢jenti biex jilhqu il-bilan¢ u I-proporzjonalita’ 1i 1-
Istat ghandu d-dover li jilhaq bejn id-drittjiet tal-inkwilini u tas-sidien peress li I-
awment fl-ammont tal-kera ma jirriflettix ir-realta’ ekonomika u socjali tal-pajjiz
b’mod partikolari u in¢isiv fl-ambitu ta’ I-izviluppi ekonomi¢i li saru f’dawn 1-

ahhar snin f’pajjizna.

Inoltre, anke jekk skont I-artikolu 15311 tal-Kodi¢i Civili 1-kirja jkolla tispi¢éa,
xorta kien ikun ghad fadal tmien snin sas-sena 2028 bis-sitwazzjoni Kkif inhi u
¢ioe’ bil-quantum tal-kera jinhadem skont kif dettat mill-ligi b’dana li fil-frattemp

ir-rikorrenti kien ikollhom jibqghu igorru piz eccessiv u ngust fir-rigward.

Fid-dawl tas-suespost I-ewwel zewg talbiet tar-rikorrent jimmeritaw li jigu
milqugha safejn huma mibnija fuq I-ewwel artikolu tal-ewwel protokol tal-

Konvenzjoni.

Ghall-istess ragunijiet 1-e¢¢ezzjonijiet enumerati minn sitta sa ghaxra tal-

Avukat Generali sejrin jigu mi¢huda.

[1-Qorti tinnota li fil-premessi tar-rikors promotur ir-rikorrent ilmenta wkoll minn
ksur ta’ artikoli ohra tal-Kostituzzjoni u tal-Konvenzjoni li mbaghad ma gewx
riflessi fit-talbiet infushom u fil-fatt ma saret ebda talba dwarhom. Ghalhekk il-
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Qorti mhijiex sejra taghti pronunzjament formali dwarhom. Ghal kull buon fini

pero’ I-Qorti sejra taghmel kunsiderazzjonijiet obiter dwarhom

(@) Fil-paragrafu enumerat (xv) tar-rikors promotur ir-rikorrent jilmenta dwar
ksur tal-artikolu 45 tal-Kostituzzjoni u I-artikolu 14 tal-Konvenzjoni li jirreferu

ghall-protezzjoni minn diskriminazzjoni.

Naturalment it-tqabbil ghal fini ta’ diskriminazzjoni fil-kuntest tal-Kostituzzjoni

u tal-Konvenzjoni irid isir ‘like with like’.

[1-Qorti hija tal-fehma li bid-dispozizzjonijiet in ezami tal-Kap 69 u tal-16 tal-
Ligijiet ta’ Malta r-rikorrent mhuwhiex ged jigi diskriminat bil-manjiera kif
indikat fil-Konvenzjoni peress li jirrizulta i huwa jinsab fl-istess keffa ta’
HAFNA sidien ohra ta’ proprjetajiet li huma wkoll milquta bl-applikazzjoni tal-
ligijiet imsemmija u mhuwhiex qieghed jir¢ievi trattament divers minnhom.
Jinghad ukoll lir-rikorrenti ghalkemm iressaq dan 1-ilment ma gab ebda hjiel ta’

prova fir-rigward.

(b) Fil-paragrafi enumerati (viii), (x) u (xv) r-rikorrent jilmenta dwar allegat ksur

tal-artikolu 6 tal-Konvenzjoni u l-artikolu 34 tal-Kostituzzjoni.

L-artikolu 34 jirreferi ghall-protezzjoni minn arrest jew detenzjoni arbitrarja li

¢ertamnet m’ghandu x’jagsam xejn mal-mertu tal-kaz odjern.

Ghal dak 1i jirrigwarda I-ilment tar-rikorrent dwar l-artikolu 6 tal-Konvenzjoni
ma hemm indikazzjoni ta’ xi pro¢ediment ingust fil-konfront tar-rikorrent ghal
fini ta’ dak I-artikolu. Inoltre I-fatt wahdu li hija I-ligi 1i tiddetta I-quantum ta’
kera li jista’ jirc¢ievi minghand I-intimati Dingli ma jekwivalix ghal stat ta’ cahda
ghal access ghall-Qrati. Ir-rikorrent dejjem kellu a dispozizzjoni tieghu d-dritt li

jadixxi quddiem il-Qrati biex tivvanta kwalunkwe pretensjoni li kellu fir-rigward
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tal-istess kera. ll-pro¢eduri odjerni huma fil-fatt prova tal-uzu ta’ dan id-dritt ghal

access ghall-Qorti.

Ghaldagstant u fi kwalunkwe kaz ir-rikorrent m’ghandux ragun fl-ilmenti tieghu

dwar dawn I-artikoli appena msemmija.

Isegwi wkoll li l-e¢éezzjonijiet enumerati minn tnax sa hmistax issollevati

mill-intimat Avukat Generali sejrin jigu milqugha.

In vista tal-fatt li I-Qorti sabet ksur tad-drittijiet fundamentali tar-rikorrent huwa

jimmerita I-ghoti ta’ rimedju adegwat.

Fit-tielet talba tieghu r-rikorrent talab lill-Qorti tiddikjara li huwa ma jkunx
aktar obbligat 1i jgedded il-kirja tal-fond in kwistjoni lill-intimati ahwa Dingli u

li ghalhekk huwa intitolat jirriprendi I-pussess shih tal-istess fond.

Hija I-fehma tal-Qorti li din it-talba ghandha tintlaga’ limitatament fis-sens li |-
intimati ahwa Dingli m’ghandhomx jibqghu igawdi 1-protezzjoni tal-Kap 69 u I-
emendi I-godda li saru bl-Att X tal-2009 fir-rigward tal-fond mertu tal-proc¢eduri

odjerni.

Fir-raba’ talba tieghu r-rikorrent talab lill-Qorti tordna I-izgumbrament tal-
ahwa Dingli mill-fond in kwistjoni oltre rimedji ohra li din I-Onorabbli Qorti

jidrulha xierga.
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F’dan ir-rigward thoss 1i jkun li ssir referenza ghal dec¢izzjoni ri¢enti tal-Qort
Kostituzzjonali fir-rigward ta’ talba simili ta’ Zgumbrament li ma giex milqugha.
[1-Qorti hawn taghmel referenza ghad-dec¢izzjoni fl-ismijiet Josephine pro et.
noe. vs I-Onor. Prim’Ministru et’. F’din is-sentenza I-ghola Qorti nostrana
ghamlet referenza ghal hekk imsejjha canfira lil Qorti Ewropeja tad-Drittijiet tal-
Bniedem tatha talli nagset skontha li timplimenta u tordna r-rimedju effettiv ta’
zgumbrament darba misjuba I-lezjoni, dana fid-dec¢izzjoni tal-Qorti estera
msemmija fl-ismijiet Portanier vs Malta®. 1l1-Qorti Kostituzzjonali gustament
hekk:-

“28. Ironikament hija precizament il-kawza ta’ Zgumbrament'* i fetah Portanier
— wara d-dikjarazzjoni ta’ din il-qorti fil-kawza kostituzzjonali li okkupant ma
setax jistrieh fuq id-disposizzjonijiet tal-ligi impunjata i turi kemm ghamlet sew
din il-gorti li ma ghamlitx dak li riditha taghmel it-Tielet Sezzjoni billi tordna
minnufih I-iZgumbrament. Ezami seren u spassjonat tal-kaz juri illi, fil-kawza
quddiem it-tribunal kompetenti ghall-izgumbrament tal-persuna li kienet tokkupa
I-proprjeta ta’ Portanier, l-okkupant ressaq difiza ohra li ma kienx ressaq
quddiem din il-gorti, u li ma setax ressagha appuntu ghax il-kawza quddiem din
il-gorti kienet kawza dwar validita kostituzzjonali ta’ ligi partikolari u mhux
kawza bejn sid-il-kera u kerrej. Li kieku din il-qorti ordnat |-izgumbrament fil-
kawza kostituzzjonali — u hekk taghti dak li t-Tielet Sezzjoni tqis “an impeccably

b

comprehensive remedial action” — kienet tkun ¢ahhdet lill-okkupant mill-jedd ta’
access ghal qgorti, bi ksur tal-jedd tieghu taht [-art. 39 tal-Kostituzzjoni u I-art. 6
tal-Konvenzjoni Ewropea ghall-Protezzjoni tad-Drittijiet tal-Bniedem u tal-

Libertajiet Fundamentali: altru milli rimedju ‘“impekkabbli”! F’dak il-kaz

% Rikors Kostituzzjonali 6/2015MH deciza 29/11/2019
1022/08/2019. Rik 55747/16
1 Victor Portanier v. Edward Pillow et P.A. rik. 571/2016.
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imbaghad kien ikun jista’ jinghad bir-ragun li din il-qorti tkun abdikat mir-
responsabilitajiet taghha ghax thkun nagset li thares id-drittijiet ta’ kull parti fil-

kawza!

Effettivament hija fiha nfisha kontradittorja l-osservazzjoni li ghamlet it-Tielet

Sezzjoni fil-para. 52 tas-sentenza ta’ Portanier migjub fugq, fejn qalet hekk:

Powee e ... it Would appear that the success of the eviction request before the
ordinary jurisdictions would be evident in the absence of any other legitimate
title to the property, but then such an approach begs the questions - what purpose

does such an action pursue if the result is automatic?«

Appuntu ghax irid jigi determinat jekk I-okkupant ghandux “any other legitimate
title to the property”, li hija fil-kompetenza tal-grati ordinarji u mhux tal-Qorti
Kostituzzjonali, illi huwa hazin tghid “the result is automatic”. Li tghid sew it
Tielet Sezzjoni hu illi “nor does it appear likely ... ... ... that such eviction
proceedings serve the purpose of examining any of the tenants’ interests
protected by the Convention” appuntu ghax ‘“interests protected by the
Convention” huma fil-kompetenza ta’ din il-qorti u mhux tal-grati ordinariji, kif
l-ezami ta’ “any other legitimate title to the property” huwa fil-kompetenza tal-

grati ordinarji u mhux ta’ din il-qorti.

Dan ighodd ukoll fil-kaz tallum fejn [-okkupant Bonett fit-tieni aggravju tal-
appell tieghu gieghed ighid illi [-attrici trid tressaq prova tat-titolu taghha fuq il-
proprjeta. Kif sejjer jinghad aktar il quddiem fit-trattazzjoni ta’ dan I-aggravju,
kwistjonijiet ta’ titolu ta’ proprjeta ma humiex fil-kompetenza ta’ qorti
kostituzzjonali u ghalhekk ikun ksur tal-jedd ta’ Bonett ghal access ghal qorti jekk
jigi ordnat l-izgumbrament f’dan [-istadju, gabel ma jista’ jressaq din id-difiza

quddiem tribunal kompetenti.
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Dan ikompli juri kemm huwa importanti illi I-okkupant ma jigix imcahhad mill-
jedd ta’ access ghal qorti biex din tqis difizi li ma jistghux jingiebu f’kawza
kostituzzjonali, ghax kawza kostituzzjonali ma hijiex kawza bejn sid-il-kera u

kerrej, jew dwar titoli ta’ proprjeta.

Barra minn hekk, ma huwiex xieraq li ma jkunux rispettati |-/igijiet ta’ procedura
li jirregolaw il-kompetenza tal-grati, ghax dawk il-ligijiet ukoll geghdin hemm
biex iharsu drittijiet. Il-fatt illi din il-gorti ghandha s-setgha illi, f’kazijiet
opportuni, taghti r-rimedju ta’ Zzgumbrament meta dan jista’ jsir b harsien tad
drittijiet sostantivi u procedurali ta’ kull parti interessata, ma jfissirx li minn qorti
kostituzzjonali ghandha tittrasforma ruhha f’qorti li tisma’ kawzi ta’
kwistjionijiet dwar titolu ta’ proprjeta jew kwistjonijiet bejn sid-il-kera u kerrej.
ll-holgien ta’ anarkija procedurali ma jwassal la ghal efficjenza u langas ghal
gustizzja. Wara kollox, ma huwiex minnu dak i jinghad fil-kaz ta’ Portanier li
din il-gorti ghandha “‘unlimited powers”; fi stat ta’ dritt hadd ma ghandu
unlimited powers u din il-gorti wkoll hija marbuta illi thares u tirrispetta [-ligijiet
procedurali tal-pajjiz ukoll jekk hemm min donnu jrid li flok ligijiet prevedibbli

ta’ procedura jidhol sistema ta’ solvitur ambulando.

L-aggravju tal-attrici dwar in-nugqas ta’ ordni ta’ Zgumbrament huwa ghalhekk

michud.”

Din il-Qorti taghmel taghha kompletament dan I-insenjament studjat u logiku tal-
Qorti Kostituzjonali nostrana. 1l-Qorti hija tal-fehma ferma li I-pretensjoni tar-
rikorrent li jittermina I-kirja bil- konsegwenzi kollha 1i jsegwu nkluz I-
izgumbrament, mhijiex akkoljibbli. 11-Qorti tqis li I-proceduri kostituzzjonali

mhumiex il-forum fejn tali talba ghandha tigi ventilata. Din il-materja ghandha
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se mai titressag quddiem il-forum kompetenti ordinarju u ¢ioe’ 1-Bord li Jirregola

I-Kera.

Ir-raba’ talba sejra ghalhekk tigi michuda.

Fil-hames, is-sitt u s-seba’ talba r-rikorrent gieghed jitlob il-likwidazzjoni u

I-hlas tad-danni pekunarji u non-pekunarji.

Minn naha tieghu l-intimat Avukat Generali fl-e¢¢ezzjoni numru hdax jghid li
fir-rigward tal-kumpens mitlub, irid jittiched in konsiderazzjoni it-trapass taz-
zmien sakemm gew intavolati I-proc¢eduri odjerni, liema agir jitfa’ dell fuq kemm
effettivament ir-rikorrent hassu aggravat u kwindi kwalunkwe kumpens li jista’

qatt jinghata lir-rikorrent, ghandu jigi kkalkulat fid-dawl ta’ dan il-fatt.

[1-Qorti tibda billi tirreferi ghall-prin¢ipji gurisprudenzjali fir-rigward Kif elenkati
fil-kaz succitat Simone Galea et vs Avukat Generali et li uhud minnhom jghidu

hekk -

“Huwa princ¢ipju ben assodat illi I-kumpens li jista™ jingZata fi procediment ta’
natura kostituzzjonali mhuwiex ekwivalenti gzad-danni civili li jigu likwidati
mill-grati ordinarji (ara : QK : Philip Grechpro et noe v. Direttur tal-
Akkomodazzjoni Socjali et deciza fis-17 ta” Dicembru 2010 ; Victor Gatt et v.
Avukat Generali et deciza fil- 5 ta’ Lulju 2011 ; u lan Peter Ellis et v. Avukat
Generali et deciza fl-24 ta~ Gunju 2016).
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Fid-decizjoni ta> Maria Stella sive Estelle Azzopardi et vs Avukat Generali et
deciza fit-30 ta” Settembru 2016, il-Qorti Kostituzzjonali kompliet tippreciza illi
r- “rimedju li taghti din il-Qorti huwa kumpens g#all-ksur tad-dritt fondamentali

u mhux danni ¢ivili ghal opportunita”™ mitlufa.”

Dan premess, huma diversi I-konsiderazzjonijiet li 1-Qorti gaandha tgis sabiex

tistabilixxi I-quantum tal-kumpens.

Decizjoni li kkunsidrat fid-dettall din il-kwistjoni hija s-sentenza li tat il-Qorti

Kostituzzjonali fil-kawza Raymond Cassar Torregiani et vs Avukat Generali et
(op. cit.)
11-Qorti galet hekk : -

“Dwar il-quantum tal-kumpens dovut issir referenza gZas-sentenza ta™ din il-
Qorti Igino Trapani Galea Feriol pro et noe et v Kummissarju tal-Artijiet et
deciza fil-31 ta” Ottubru 2014, fejn f materja ta” komputazzjoni ta” kumpens gzal
lezjoni ta” dritt fondamentali sancit fl-artikolu konvenzjonali fuq citat gie

osservat:

“Rigward il-quantum tal-kumpens stabbilit mill-ewwel Qorti, din il-Qorti
tosserva fl-ewwel lok li kull kaz ghandu jigi trattat u deciz fuq il-fattispecie tieg#u.
Barra minn hekk, jekk il-Qorti Ewropeja hasset li f certi kazijiet kellha tagati
kumpens f.ammont inferjuri gial dak li nghata lir-rikorrenti mill-ewwel
Qorti, ma jfissirx li allura I-Qrati Maltin tilfu I-awtonomija tagzhom b™ mod li
bilfors kumpens li jingAata ikun f'ammont vicin dak li tag#ti 1-Qorti Ewropeja.
Fil-kaz odjern l-ewwel Qorti #adet in konsiderazzjoni I-fatturi kollha i

jimmilitaw kemm favur kif ukoll kontra r-rikorrenti u deherilha li I-kumpens
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xieraq li ghandha tag#ti f dan il-kaz ikun fl-ammont ta™ zZamsa u gzoxrin elf Euro
(EUR 25,000).

Hija kkonsidrat id-dewmien da parti tar-rikorrenti li jieidu l-proceduri
opportuni, il-valur tal-immobbli, iz-2mien tant twil li r-rikorrenti ilhom privati
mill-godiment tal-proprjeta” tagizhom mingZand ma ng#ata ebda kumpens, I-istat
tal-fond u l-ezistenza tal-fattur tal-interess pubbliku. Ma® dawn g#andu jigi
senjalat il-fatt li gabel I-ispossessament tal-proprjeta’ tagizhom ir-rikorrenti

kellhom permess mill-Bord kompetenti sabiex jizviluppaw il-fond.”

Issa ghalkemm, huwa minnu illi I-valur tal-kumpens akkordat mill-Qorti wara
sejba ta’ lezjoni tad-drittijiet fondamentali ma jekwiparax necessarjament ma’
likwidazzjoni ta” danni civili attwali sofferti, ma jfissirx li d-danni materjali
ghandhom jigu njorati giall-finijiet tal-ezercizzju odjern. 11-Qorti trid tqis il-
fatturi kollha rilevanti g#all-kaz odjern sabiex tasal g#ad-determinazzjoni tal-
guantum. Dawn huma (1) it-tul ta” Zmien li ilha sse## il-vjolazzjoni konsidrat
ukoll fid-dawl tat-tul taz-zmien li r-rikorrenti damu sabiex resqu |-proceduri
odjerni biex jirrivendikaw id-drittijiet kostituzzjonali tagihom ; (2) il-grad ta’
sproporzjoni relatat mal-introjtu li ged jigi percepit ma™ dak li jista™ jigi percepit
fis-suq #ieles, konsidrat ukoll I-ghan socjali tal-mizura; (3) id-danni
materjali sofferti mir-rikorrenti konsidrat ukoll I-ispejjez sostanzjali li gaamlu |-
intimati Tabone ssabiex jirrendu I-fond abitabbli u (4) I-ordni li ser tag#ti din il-

Qorti dwar I-ezenzjoni f dan il-kaz mill-effetti legali tal-Artikolu 5 tal-Kap 158.”

Meta jingsata kumpens fi procediment ta’ din ix-xorta, ghandu jingiata
konsiderazzjoni I-gAan li jkun immotiva I-mizura u cioe™ l-interess pubbliku.
Ghall-fini ta” quantum ta’ kumpens u relattiva motivazzjoni, ara dawn id-
decizjonijiet li jirreferu wkoll g#all-pronunzjamenti tal-ECtHR :- QK : Angela
sive Gina Balzan v. LOnorevoli Prim Ministru : op. cit. ; Dr. Cedric Mifsud et

vs I-Avukat Generali et : op. cit. ; Concetta sive Connie Cini vs Eleonora Galea
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et : op. cit. ; Robert Galea vs Avukat Generali et : PA/GK : op cit ; Sergio Falzon
et vs Alfred Farrugia et : PA/GK : op. cit. ; PA/GK : 15 ta’ Frar 2018 :
Alessandra Radmilli vs Joseph Ellul et ; PA/GK : 2 ta” Marzu 2018 : Thomas
Cauchi et vs Avukat Generali et) [ara wkoll g#all-istess skop : ECtHR: 30 ta’
Jannar 2018 : Cassar vs Malta : Application 50570/13]

Il-proceduri odjerni min-natura tagzhom huma diretti sabiex jindirizzaw lezjoni

kostituzzjonali u/jew konvenzjonali.
I1-Qorti sabet vjolazzjoni tal-Art 1 Prot 1 tal-Konvenzjoni.

Ghalkemm id-diskrepanza bejn il-kera attwalment percepita u I-valur lokatizju li
I-fond de quo jgib fis-suq zieles hija fattur determinanti sabiex ikun stabbilit jekk
kienx vjolat il-prin¢ipju tal-proporzjonalita’, fl-istess wagt hemm fatturi ozra li
wkoll grandhom rilevanza, u li flimkien gzandhom iwasslu gfall-gzoti ta®

kumpens gust grall-lezjoni subita.

Fis-sentenza li tat fil-31 ta” Jannar 2014 fil-kawza fl-ismijiet Concetta sive

Connie Cini vs Eleonora Galea et il-Qorti Kostituzzjoni rrilevat:

“25. F'materja ta" kumpens il-gurisprudenza patria kif ukoll dik tal-Qorti

Ewropeja identifikat is-segwenti principji:

“The Court would reiterate that compensation terms under the relevant
legislation may be material to the assessment whether the contested measure
respects the requisite fair balance and, notably, whether it imposes a
disproportionate balance on applicants. The taking of property without payment
of an amount reasonably related to its value will normally constitute a
disproportionate interference.” [ECHR 31443/96 para.176 Bronoiswki v.
Poland, decided 22 June 2004].”
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Applikati dawn il-prin¢ipji ghall-kaz tal-lum il-Qorti hija tal-fehma li ghandhom

jittiehdu diversi konsiderazzjonijiet ghl fini ta’ kumpens fosthom-

1. ll-fatt li I-fond ghandu ghanijiet kummer¢jali;

2. Anke jekk il-kumpens mhux necessarjament ikun dags kemm irendi s-suq
hieles, huwa sostanzjali I-isproporzjon fid-differenza bejn il-kera 1i jithallsu r-
rikorrenti u dik li setghu jir¢ievu skont is-suq hieles li kieku ma kienx hemm id-

dispozizzjonijiet tal-ligi mpunjati;

3. ll-fatt li skont il-ligi vigenti fadal sas-sena 2028 sabiex il-kirja tigi terminata;

4. L-istat ta’ ncertezza li r-rikorrenti u l-awturi taghhom damu fih matul is-snin u

I-perjodu li ilhom ibatu sproporzjonalita’ fid-drittijiet taghhom;

5. L-inerzja da parti tal-Istat, li matul is-snin baqa’ passiv ghall-htiega ta’ ntervent
legislattiv effettiv sabiex johloq bilan¢ aktar proporzjonat bejn il-pizijiet u d-

drittijiet ta’ persuni fil-qaghda tar-rikorrenti;

6. It-trapass taz-zmien Sakemm ir-rikorrenti fittxew rimedju quddiem il-Qrati

sabiex jissalvagwardjaw id-drittijiet fundamentali taghhom.

Wara li hadet is-suespost kollu in konsiderazzjoni il-Qorti hija tal-fehma li
a favur ir-rikorrenti ghandha tigi likwidata s-somma totali ta’ hamsin elf
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Ewro (€50,000) kumpens globali in kwantu ghal hamsa u tlettin elf Ewro
(€35,000) bhala kumpens pekunarju u hmistax -il elf Ewro (€15,000) li

ghandhom iservu bhala danni morali.

Ghalhekk sejrin jintlagghu il-hames, is-sitt u s-seba’ talba r-rikorrent kif
appena gie de¢iz filwaqt li 1-hdax -il e¢¢ezzjoni tal-intimat Avukat Generali

sejra tintlaga’ limitatament safejn kompatibbli ma’ dak deciz.

Il1-bgija tal-e¢cezzjonijiet sejrin jigu michuda.

Ghal dawn il-motivi I-Qorti taqta’ u tiddeciedi I-kawza billi —

1. Tilga’ limitatament l-ewwel talba tar-rikorrent u tiddikjara u tiddeciedi
illi ghar-ragunijiet moghtija fis-sentenza r-rikorrent sofra ksur tad-drittijiet
fundamentali tieghu kif sanc¢iti fl-Ewwel Artikolu tal-Ewwel Protokol tal-
Konvenzjoni Ewropea maghmula parti mill-ligi ta> Malta bis-sahha tal-Att
dwar il-Konvenzjoni Ewropeja (Kap. 319 tal-Ligijiet ta> Malta) filwaqt li
tichad it-talba ghar-rigward tal-artikolu 37 tal-Kostituzzjoni ta’ Malta;

2. Tilqa’ limitatament it-tieni talba tar-rikorrent u konsegwentement
tiddikjara u tiddeciedi illi I-lokazzjoni vigenti tal-fond bin-numru 27 Pjazza
Sir Luigi Preziosi, Floriana bi bieb ichor fi blokk apartamenti 28, Pjazza Sir
Luigi Preziosi Floriana proprjeta tar-rikorrenti, a favur tal-intimati ahwa
Dingli, u I-provvedimenti tal-Kap. 69 tal-Ligijiet ta’ Malta, tal-Att X tal-2009
u ligijiet ohra vigenti jilledu d-drittijiet fundamentali tar-rikorrenti Kif
sanciti fl-Artikolu 1 ta’ I-Ewwel Protokol tal-Konvenzjoni Ewropea filwaqt

li tichad it-talba ghar-rigward tal-Artikolu 37 tal-Kostituzzjoni ta’ Malta;
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3. Tilga’ limitatament it-tielet talba billi tiddeciedi li I-intimati ahwa Dingli
m’ghandhomx jibqghu igawdi l-protezzjoni tal-Kap 69 tal-Ligijiet ta’ Malta
u lI-emendi I-godda li saru bl-Att X tal-2009 fir-rigward tal-fond mertu tal-

proceduri odjerni.

4. Tichad ir-raba’ talba tar-rikorrent.

5. Tilga’ 1-hames talba tar-rikorrent u tiddikjara u tiddeciedi illi I-intimat
Avukat Generali huwa responsabbli ghall-hlas ta> kumpens u danni
pekunjarji u non-pekunjarji sofferti mir-rikorrent b’konsegwenza tal-
lezjoni tad-drittijiet fundamentali tieghu ghar-ragunijiet moghtija fil-kawza
fejn inter alia ma giex kkreat bilan¢ gust bejn id-drittijiet tas-sid u dawk tal-
inkwilini, stante illi I-lokazzjoni sfurzata a tenur tal-Kap. 69 tal-Ligijiet ta’
Malta u tal-Att X tal-2009, fost infrazzjonijiet ohra, ma tirriflettix is-suq u

lanqgas il-valur lokatizju tal-proprjeta’ in kwistjoni.

6. Tilga’ s-sitt u s-seba talba tar-rikorrent u tillikwida s-somma totali ta’
hamsin elf Ewro (€50,000) in kwantu ghal hamsa u tlettin elf Ewro (€35,000)
bhala kumpens pekunarju u hmistax -il elf Ewro (€15,000) li ghandhom
iservu bhala danni morali li ghandu jaghmel tajjeb ghalihom 1-Avukat

Generali u I-Qorti tordnalu jhallas 1-istess.
7. Tilqga’> r-raba’, l-hames, il-hdax il-e¢¢ezzjoni (limitatament safejn

kompatibbli ma’ dak de¢iz), u mit-tnax sal-hmistax -il e¢¢ezzjoni filwaqt li

tichad il-bgija tal-ec¢cezzjonijiet.
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8. Peress li mhux it-talbiet kollha gew milqugha kif dedotti, l-ispejjez
jingasmu hekk: 4/5 jithallsu mill-intimat Avukat Generali u 1/5 jithallsu

mir-rikorrent.

9. Bl-imghax legali kif mitlub mir-rikorrent mid-data tal-prezentata tal-

kawza odjerna sad-data tal-pagament effettiv.

Onor. Dr. Miriam Hayman LL.D.
Imhallef

Victor Deguara
Dep. Reg.
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