uzu tal-assi tal-employer minn impjegat

ghal gwadann personali

FIL-PRIM’AWLA TAL-QORTI CIVILI
IMHALLEF
ONOR. GRAZIO MERCIECA LL.D.
ILLUM, 6 T’"OTTUBRU, 2020.
Rikors Nru. 688/14GM
MI Malta Limited C37756
\

Stephania Abela Tickle ID 287475M u zewgha Paul Tickle ghal kull

interess li jista’ jkollu.
11-Qorti,
Rat ir-Rikors Guramentat tas-soéjeta’ attri¢i li permezz tieghu wara li ppremettiet
illi:-
1. il-konvenuta ghamlet snin bhala impjegata taghha.

2. lejn l-ahhar zminijiet ta’ dan l-impjieg, addetti tal-istess socCjeta’ gie a

konoxxenza taghhom, li I-konvenuta waqt il-hinijiet, mill-facilitajiet u taht



1sem tal-istess attri¢i, kienet qed tapproprija ghaliha nnifisha xoghlijiet li 1-
qliegh minnhom minflok ma ghadda ghand is-soc¢jeta’ rikorrenti kif kellu

jkun, ittiehed abbuzivament u llegalment mill-konvenuta.

3. il-flejjes jammontaw ghal eluf ta’ ewro u b’hekk minhabba fl-agir illec¢itu

tal-konvenuta Abela Tickle, I-attri¢i sofriet danni konsiderevoli.

4. l-konvenuta kienet interpellata sabiex tersaq ghal-likwidazzjoni u

assunzjoni tad-danni izda baqghet inadempjenti.

Talbet lill-Qorti sabiex:-

1. tiddikjara 1i il-konvenuta kkagunatilha danni meta waqt 1i hija kienet
impjegata maghha approprijat ghaliha nnifisha qliegh u xoghol 11 kien
jappartjent lill-attri¢i.

2. tillikwida d-danni hekk sofferti.

3. tikkundanna lill-konvenuti jhallsuha d-danni hekk likwidati;

Bl-ispejjez, bl-imghax sal-hlas effettiv;

Rat ir-Risposta Guramentata pprezentata mill-konvenuti li permezz taghha

eccepew illi:-

1. Paul Tickle mhuwiex legittimu kontradittur f’din il-kawza u ghalhekk

ghandu jigi liberat mill-osservanza tal-gudizzju.



2. l-allegazzjonijiet il-pretensjonijiet u t-talbiet maghmula mis-socjeta’
attrici huma ghal kollox infondati fil-fatt u fil-ligi u ghandhom jigu

michuda bl-ispejjez.

3. mhux minnu li, fil-kors tal-impjieg taghha mas-soc¢jeta’ attrici, 1-e¢¢ipjenti
abbuzivament u illegalment hadet xi xoghol jew gliegh tas-so¢jeta’ attrici

kif allegat mill-istess so¢jeta’ attrici.

4. f’kull kaz, u minghajr pregudizzju, 1-e¢¢ipjenti ma hija responsabbli ghal

ebda danni li setghet sofriet is-soc¢jeta’ attrici;

Rat 1d-dikjarazzjoni ta’ Dr Edward Gatt waqt l-udjenza tas-26 t’April 2016 1i I-
affidavits esibiti a fol 21 ghandhom jaghmlu stat fl-atti tal-kawza numru 702/14

fl-ismijiet inversi;

Rat i permezz ta’ dikjarazzjoni kongunta fejn il-partijiet qablu li 1-provi f°din il-
kawza jghoddu ghall-kawza fl-ismijiet inversi (Rik.Gur. Nru. 702/14) u vici-

versa;

Ikkunsidrat:

Eécéezzjoni preliminari

[l kwantu ghall-ewwel ec¢ezzjoni, Paul Tickle, ir-ragel tal-konvenuta Stephania
Tickle, ghalkemm ma jwegibx direttament ghat-talbiet attri¢i, ghandu nteress
bhala prezunt kompartecipi fil-komunjoni tal-akkwisti bejnu u bejn martu u

ghalhekk I-inkluzjoni tieghu fil-kawza hija wahda valida;

Fatti pacifici



[1l1 1-fatti ewlenin li taw lok ghal din il-kawza, u 1i jidher 1i huma accettati miz-

zewg partijiet kontendenti, zvolgew kif ge;j:

1. L-attivita’ ewlenija tal-attri¢i hi li torganizza konferenzi internazzjonali u

avvenimenti ghal kumpanniji barranin kemm f”Malta kif ukoll barra minn Malta.

2. Il-konvenuta kienet operations manager maghha. Bdiet 1-impjieg taghha fis-
sena 2008. Fid-9 ta’ Settembru 2013 avzatha! li kienet sejra ttemm l-impjieg
ghaliex kien bi hsiebha tiftah ghal rasha®. Spic¢cat fid-9 t’Ottubru 20133

3. Qrib it-tmiem tal-impjieg, il-konvenuta kienet qieghdha tinnegozja, bhala
impjegata tal-attrici, ma’ grupp jismu ESI ghal avveniment f’Lisbona. ESI kien

ilu jingagga s-servizzi tal-attrici ghal madwar sitt snin.

4. L-attrici kellha klijent iehor il-kumpannija Germaniza GLOBO Incentives
GMBH. B’ittra elettronika tal-5 t’Awwissu 2013, uffi¢cjal taghha Albert Wise
informa lill-konvenuta li zewg ufficcjali riedu jaghmlu site inspection f’Malta
ghal progett 11 kien propost xhur qabel. Is-site inspection saret bejn it-13 u 1-15
t’Otturbu 2013 u gew akkomodati fil-lukanda Hilton. Il-kmamar gew ibbukkjati
fuq isem l-attrici. Il-konvenuta ggarantiet il-kont bil-karta ta’ kreditur personali
taghha. I[lI-GLOBO sussegwentement ikkonforma I-progett u zamm l-attivita’

tieghu fil-lukanda Weston.*

5. Il-konvenuta gabel temmet 1-impjieg hassret l-emails li kellha fl-email address

tax-xoghol, inkluzi dawk relatati mat-trattivi mal-entitajiet fuq imemmija’.

6. Fl-ahhar nofs siegha qabel telget MI talbu lil Pickle sabiex tiffirma li ghal

sentejn ma titkellimx ma’ nies li kienu jahdmu ma’ MI Malta. Hija rrifjutat®.

!Ittra a fol 36 (702/14)

2 fol 22 (702/14)

3 affd. Tickle fol. 15 para. 9 (702/14)

4fol 154 (702/14)

5 fol 346 (702/14) “Il-purchase orders il-kuntratti kollox ghosfor, ma hareg xejn. Fil-fatt dawn il-korrispondenza ma sibnihomx
fl-email taghha; sibnihom fis-server taghha”.

6 fol 385 (702/14)



7. Fil-bidu ta’ Settembru 2013 l-attrici nfurmat lil ESI 1i I-konvenuta ma kinitx
ghadha impjegata taghhom’. Amy de Rouvray irilaxxjat affidavit® (375) li fih
stqarret li : “in early September 2013, ESI’s Events Coordinator (Ms Michaela
List) received a phone call from MI Malta’s director (Ms. Erika Harding). She
was informed that unless MI Malta’s services were contracted for the project,

they would commence legal proceedings against both Ms Abela Tickle and ESI.
“Ms Erika Farrugia-Harding was immediately reminded that:

-there was no existing or ongoing contractual relationship between ESI and Mi

Malta

-according to our Group’s internal procedures and policy the agent for each event

should be appointed following the pitch process
- MI Malta couldn’t lawfully expect to win the pitch and

- the quality of services provided by Ms Abela Tickle was the sole reason MI
Malta was kindly contacted in order to inform about the on-going pitch and let

MI Malta submit its proposal in time.

“Facing the arrogant attitude of MI Malta and doubting the possible amicable
cooperation with Ms Erika Farrugia-Harding personally, ESI group chose to
assign the organization of the KOP 2014 to another supplier that met perfectly

the objectives and managed to make a more interesting offer”.

8. Il-kuntratt tal-ESI sar ma’ terzi mhux identifikati, ghalkemm il-booking mal-
Corinthia f’Lisbona sar minn Destinations Unlimited (DU) li direttur taghha kien

certu Phil Sammut.

7 fol 368 (702/14)
$ fol 375 (702/14)
9 fol 376 (702/14)



9. L-attri¢ci ggarantiet il-Hilton bil-credit card personali taghha'®. Il-grupp

ikkonferma u wara mar il-Weston'!.

10. Fit-23 t’Ottubru 2103 giet irregistrata Meet360 Events Ltd. bl-oggett li
torganizza konferenzi ec¢. Is-segretarja taghha kienet il-konvenuta; kellhom

ishma ugwali I-konvenuta u l-imsemmi Philip Sammut;'?

fatti kkontestati

1. Ma jidhirx li I-kuntratt mal-ESI gie konkluz waqt il-perjodu tal-impjieg tal-
konvenuta, ghalkemm it-trattattivi kienu geghdin javvanzaw sew. Il-konvenuta,
ghan-nom tal-attri¢i, kienet irrizervat, ghad-disposizzjoni tal-ESI, il-lukanda
Corinthia f’Lisbona bhala second option’>.  Sal-1 t’Awwissu 2013 1-ESI
iddecidew fuq il-belt fejn kellhom jaghmlu konferenza (Lisbona).!* Fit-13
t” Awwissu 2013 1-ESI kienet qgieghdha tipprepara l-internal purchase order."
B’ittra elettronika tal-14 t’Awwissu 2013, ESI qalet li kienet qed tanti¢ipa li

taghmel l-ewwel depozitu mal-attri¢i f*Settembru.'®

2. L-attrici ssostni “illi I-konvenuta tawwlet id-depozitu tal-hlas u ma haditux
apposta waqt li kienet ghadha impjegata”!” “Ir-raguni hija ghaliex razznet ruhha
milli ssagsi ghal depozitu ta’ dan il-progett minghand il-klijent, ma sagsietx

ghalih bl-intenzjoni li tkun tista’ tahdmu fl-impjieg il-gdid taghha.”!®

10 fol 153 (702/14)
1 fol 154 (702/14)
12 fol 266 (702/14)
13 second option fl-industrija relattiva tfisser li jkun hemm konferma tad-disponibilita” tal-lukanda biss kemm-il darba min
ikollu I-first option ihassar il-booking tieghu

14 fol 281, ittra elettronika esibita minn Erica Farrugia Harding

15 fol 135 u 136 (702/14) fejn hi esibita ittra elettronika datata 13.08.2013 minn Michaela (ghan-nom tal-ESI) lil Tickle: I
know we do not have the contract yet, but all expense and all information which we mentioned now in our internal purchase
order makes the processing easier afterwords (I hope soon). Michaela: I am not sure but if the payment terms need to be
mentioned in our Purchase Order to get approved the budget I will take this information”.

16 Fol 148 (702/14) xhieda ta’ Erica Farrugia Harding

17 Fol 23 (688/14). affd. Ta’ Douglas Barbaro Sant

18 Fol 350, 357 (702/14)



3. Skont l-attrici, “issa 1-Corinthia ta’ Lisbona ahna kkonfrontajnthom u hallsu
€12,000 fuq l-accomodation biss, commission lis-so¢jeta’ gdida ta’ Stephania

Abela Tickle”?.

4. Mistogsija in kontro-ezami, il-konvenuta galet 11 ma hadmitx iktar fuq il-

t29; »21 Marret bhala guest . 1I-

proget “jiena ma hdimtu bhala Stephania
konvenuta, in kontro-ezami, ¢ahdet li 1-Corinthia hallsitha xi €10,000.2> Thallset
ta’ hostess €1,500 i.e. €300 kuljum?*. Cahdet li ghaddiet informazzjoni lill-
partner taghha: “No jien ma ghaddejtlu l-ebda informazzjoni. In-nies ma humiex
¢wie¢. The proposal tista’ taghmilha very easy™. Tghid li lil Phil Sammut
kienet tafu bhala klijent. Kellu zewg kumpanniji, Destinations Unlimited (DU)
u kumpannija ohra li ma qalitx x’jisimha®®. Irrispondiet emails ghan-nom tieghu

meta kien imsiefer.?’

4. Ittra simili, datata 15 ta’ Dicembru 2015 (mhux ikkonfermata bil-gurament)
intbaghtet minn Albert Weise, General Manager ta’ GLOBO Incentives.
Jenfasizza li kien ikkuntratta ma’ MI ghaliex kien jaf personalment lil Tickle. I1-
kuntratt sar f’Marzu 2014 maghha. Jghid ukoll: “it is a worldwide norm that a
simple request is non binding and non-remunerating, and every agency
acknowledges that a bid for any project, provides no possible claim on the

eventual outcome... Our decision was in line with our unequivocal right to

19 fol 152 (702/14)

20 fol 163 (702/14)

21 fol 164 (702/14)

22 fol 165(702/14)

2 fol 168 (702/14)

24 fol 169 (702/14)

5 fol 397 (702/14)

26 fol 702/14 (702/14)

27 fol 287 e-mail 6 August from Phil Sammut to Corinthia; e-mail from Stephania Tickle 12.07.2013 to Corinthia (fol

223(702/14); email minn Corinthia Hotel Lisbon: “(Sofia Ferreira o0.b.o Sofia who is currently on vacation.) we are delighted

to know that your group is ready to sign up a contract with you and us. Meanwhile, since this is the same group that we have

through another client, we could not fail to apply the same condtions as follows....we are fully committed in confirming your

group in our property (fol 235). Email Phil to Julia Marquess: could you please review contents and let us have your

response/recommendations accordingly, so that we can move forward towards signature of contracts?” (21.10.2013) fol 236

(702/14). Phil to Marquess: “shall be travelling, During my absence. my colleague Stephania will be your main contact
She can be reached directly on e-mail stephania @du-consulting.com.

11.11.2013. Frok Marquess to stephania: we are delighted to send you our contract draft for your appreciation. We will need

DU Consulting VAT number (Corinthia Hotel Lisbon)(241). Agreement bejn DU Consulting (Ltd) (contact: Phil Sammut) u

Corinthia Hotel Lisbon (fol 242) iffirmat 2" December 2013 (fol 249). Prodotti minn Simon Naudji, prodott minn MI.



choose the partners with which we operate, given that a binding contract had not

been concluded, in which case it would have been respected”?.

5. Anke GLOBO gew infurmati mill-attri¢i “in September 2013%... we were

informed minn Douglas that Ms. Tickle was leaving the company”;

Ikkunsidrat:
Evaluwazzjoni tal-verijonijiet rispettivi tal-partijiet

[l fil-kaz tal-ESI, il-konvenuta ssostni li wara t-temm tal-impjieg mal-attrici,
ma kellhiex x’tagsam maghha, ghajr ghan-nom ta’ terz (Phil Sammut) u ghajr
ukoll 11 hadmet maghha bhala bhala guest u thallset €1,500. Din il-Qorti ma ssibx
li din il-verzjoni ghandha mis-sewwa. Il-konvenuta hassret 1-emails tax-xoghol.
[l-verzjoni taghha 1i hassrithom biex tnaddaf — u mhux biex tahbihom minn
ghajnejn l-employer taghha - xejn ma tikkonvin¢i lil din il-Qorti, apparti li
tiddubita kemm dan huwa legali. Il-konvenuta kienet ferm riluttanti li tikxef ir-
relazzjoni ta’ negozju li kellha ma’ Phil Sammut, permezz ta’ kumpannija li
waqqfet bi shab mieghu tlett gimghat biss wara li temmet l-impjieg minn mal-
attrici. Relazzjoni 11 harget biss frott ta’ kontro-ezami ferm isserrat. I1-Qorti
mbaghad xejn a hi mpressjonata bl-istqarrija tal-konvenuta li sa dak iz-zmien lil
Phil Sammut kienet tafu bhala klijent. Jirrizulta li kumpannija ohra tal-istess Phil
Sammut DO ikkuntrattat mal-lukanda Corinthia f’Lisbona in konnessjoni mal-
konferenza organizzata mill-ESI. 1zda ma jirruzultax b’mod ¢ar mill-atti min
ikkuntratta mal-ESI; uffi¢jal tal-ESI (konvenjentement ghall-konvenuta)
irreferiet ghal terza persuna minghajr ma semmiet min hi Ghalkemm m’hemmx
prova diretta, il-provi indizjarji jippuntaw fuq bazi ta’ probabilita® li I-

benefi¢c¢jarju jew wahda mill-benefic¢jarji tal-attivita® organizzata mill-ESI

28 fol 377 (702/14)
2 fol 379 (702/14)



f’Lisbana kienet il-konvenuta. Fost dawn l-indizji hemm il-mod kif il-konvenuta
kompliet u kkonkludiet in-negozjati mal-kumpannija 1-ohra GLOBE wara li

temmet I-impjieg taghha mal-attri¢i. Turi ¢erta kondotta tal-konvenuta;

[1li I-konvenuta ssostni li fiz-zewg istanzi — tal-ESI u tal-GLOBE — ma kien gie
konkluz l-ebda kuntratt mal-attri¢i, li allura ma kellha 1-ebda garanzija li I-
kuntratti kienet sejra tirbahhom hi. Barra minn hekk, issostni wkoll 1i I-
kumpannija in kwistjoni kienu jafu lill-konvenuta personalment u kienu jittrattaw

mal-attrici minhabba I-kapacitajiet eccellenti u I-fiducja li kellhom fil-konvenuta;

[111 1-Qorti hi konvinta 11 dan huwa kollu minnu, mhux biss ghaliex ikkonfermawh
uffi¢¢jali tal-kumpanniji in kwistjoni, izda wkoll ghaliex fl-industrija tas-servizzi
specjalizzati, ta’ spiss il-persuna li materjalment tesegwihom hija partikolarment
importanti jekk mhux ukoll determinanti meta 1-konsumatur jigi biex jaghzel ma’
min jiftichem. Min-naha l-ohra, galadarba n-negozjati ma’ dawn il-kumpanniji
bdew fil-perkors tal-impjieg tal-konvenuta mal-attrici, dawn jiffurmaw parti
mill-assi tal-attri¢ci u l-konvenuta uzathom ghall-gwadann personali taghha.
Dawn mhux kazijiet fejn il-konvenuta ikkuntrattat ma’ klijenti tal-attri¢i li ma
kienet ghamlet I-ebda negozjati maghhom fir-rigward tal-kuntratt partikolari
waqt l-impjieg taghha mal-attrici — agir legali, anke jekk mhux ghal kollox etiku
fl-assenza ta’ kundizzjoni projbittiva fil-kuntratt tal-impjieg. Il-konvenuta
sfruttat taghrif kummercjali akkwistat waqt il-kuntratt ta’ mpjieg taghha, bi ksur
tal-obbligu tal-fedelta’ 1i I-impjegat ghandu jkollu lejn min jimpjegah;

Ikkunsidrat:



Likwidazzjoni tad-danni

[1l1 I-unika prova li ressqet 1-attri¢i dwar il-qliegh li tallega li tilfet hi 1-kelma ta’
uffi¢jali taghha stess dwar attivitajiet simili, liema allegazzjonijiet xejn ma huma
konsistenti maghhom infushom. Skont Douglas Barbaro Sant, id-dhul mill-
attivita® tal-ESI kienet thalli ¢irka €50,000. Skond Erica Farrugia Harding, thalli
average ta’ €45,000°°. Skont Erica Farrugia Harding, il-kuntratt mill-GLOBO
kellu jkun xi €40,000 “bhala finanzi” (sic)’'; Douglas Barbaro Sant qal li kellu
jkun €20,000%2. L-attri¢i ma pproducietx il-kotba tan-negozju taghha li juru 1-

qliegh minn attivitajiet simili, u li kienu jkunu l-ahjar prova;

[1li b’danakollu, f’dan il-kaz id-danni ma jistghux jikkonsistu fit-telf ta’ qliegh
minn dawn il-kuntratti.  Dawn ma kinux gew konkluzi waqt I-impjieg tal-
konvenuta, u l-probabilita’ kbira hi 11 xorta ma kinux isiru stante li I-kwalitajiet
personali tal-konvenuta kienu determinanti ghall-konkluzjoni tal-kuntratt.
Galadarba l-konvenuta telget, kien ferm diffi¢li ghall-attri¢i li tikkonkludi dawn
il-kuntratti; anke kieku l-konvenuta ma haditx il-kuntratti hi. Dan apparti,
mbaghad, 1i I-attri¢i, fil-kaz tal-ESI, ghamlet bhal Sansun, gibdet il-kolonni u
waqqghet is-sagaf fuq rasha billi heddet li tfittex lis-so¢jeta’ estera ghad-danni,
agir li kompla naffarha u iktar ikkonvin¢iha biex ma jkollhiex x’tagsam mal-

attrici. Minn dawn iz-zewgt aspetti, il-konvenuta ¢ertament ma tahti xejn;

[1li mill-banda I-ohra, dan ma jfissirx li l-attrici m’ghandha tiehu xejn. Dejjem
1vigi l-prin¢ipju 11 hadd m’ghandu jarrikkixxi ruhu minn fuq dahar haddiehor. II-
konvenuta certament uzat assi tal-kumpannija biex iggwadanjat hi, anke jekk
parti sostanzjali ta’ dawn l-istess assi kienu l-kapacitajiet personali tal-istess
konvenuta. B’danakollu matul il-perjodu tal-impjieg dawn il-kapacitajiet kienu

a dispozizzjoni tal-attrici li kienet thallasha l-paga u I-commission;

30 fol 151
31 fol 155 (702/14)
32 fol 23 affd. Ta’ Douglas Barbaro Sant (688/14)
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Il ghalhekk il-Qorti qieghdha, arbitrio boni viri, tillikwida d-danni fis-somma
ta’ tlett elef euro (€3,000);

Decide
Ghal dawn il-motivi, 1-Qorti:
1. tichad l-ewwel e¢¢ezzjoni tal-konvenuti.

2. Tilga’ 1-ewwel talba billi tiddikjara li il-konvenuta kkagunat danni lill-attric¢i
meta waqt li hija kienet impjegata maghha approprijat ghaliha nnifisha xoghol li
kien jappartjeni lill-attrici.

3. Tilga’ t-tieni talba billi tillikwida d-danni hekk sofferti fis-somma ta’ tlett elef
euro (€3,000).

4. Tikkundanna lill-konvenuta u lill-konvenut limitatament sa sehmu mil-
komunjoni tal-akkwisti 1i jista’ hemm bejnu u bejn il-konvenuta jhallsu d-danni
hekk likwidati bl-imghax legali mid-data ta’ din is-sentenza sal-eventwali hlas

effettiv.

Spejjez a kariku tal-konvenuta.

Moqrija.

ONOR. IMHALLEF

GRAZIO MERCIECA

11
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