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COURT OF MAGISTRATES (MALTA)
AS A COURT OF CRIMINAL JUDICATURE
MAGISTRATE DR. GABRIELLA VELLA B.A., LL.D.

Case No. 213/19VG

The Police
(Inspector Clayton Camilleri)

Vs

Bartosz Marcin Andruszaniec

[bookmark: _GoBack]Today, 13th August 2020


The Court,

After having considered the charges brought against Bartosz Marcin Andruszaniec, son of Zbigniew and Elzbieta neè Kweatkowska, born on the 9th December 1976 in Warsaw, holder of Passport Number ED3193089, of having:

On the 1st April 2019 at around 3:40hrs, whilst at “Karanne” Fl 22, Triq il-Kaħli, St. Paul’s Bay, with the intent to commit the crime of theft manifested such intent by overt acts which followed the commencement of the execution of the crime;
On the 1st April 2019 at around 3:30hrs, whilst at “Paper Clip” situated in Mosta Road, St. Paul’s Bay, committed simple theft of an object that doesn’t exceed fifteen Euros (€15.00) to the detriment of Rodney Muscat;
On the 7th February 2019 and the months after, used violence, including moral and, or, psychological violence, and, or coercion in order to compel  XXXXX to do or suffer or omit anything or to diminish such other person’s abilities or to isolate that person or to restrict access to money;
And whereas on the 7th February 2019 and the months after that, used with intent to extort money or any other thing, or to make any gain, or with intent to induce another person to execute, destroy, alter, or change any will, or written obligation, title or security, or to do or omit from doing anything, threatened to accuse or to make a complaint against, or to defame that or another person;
And whereas on the 7th February 2019 and the months after conduct and caused XXX to fear that violence will be used against him/her or his property or against the person or property of any of his ascendants, descendants, brothers or sisters of any person mentioned;
And whereas on the 7th February 2019 and the months after by means of an electronic communications network or apparatus threatened the commission of any crime or with intent to extort money or any other thing or to make any gain, or with intent to induce  XXXXX to do or omit from doing anything, threatened to accuse or to make a complaint against, or to defame;
An that on the 7th February 2019 and the months after of having misused electronic equipment;
And that on the 7th February 2019 and the months after of having threatened, provoked XXXX; 
And of having on the 7th February 2019 and the months after by any writing, whether anonymous or signed in his own or in a fictitious name, threatened XXX;

After having considered the request by the Prosecution for the Court to provide a guarantee in terms of Section 412C of Chapter 9 of the Laws of Malta;   

After taking cognisance of the consent by the Attorney General in terms of Section 370(4) of Chapter 9 of the Laws of Malta at folio 7 of the records of the proceedings;

After having heard the accused declare that he has no objection to his case being dealt with summarily and replying that he is not guilty of the charges brought against him[footnoteRef:2]; [2:  Folio 8 of the records of the proceedings. ] 


After taking cognisance of the Protection Order dated 4th April 2019[footnoteRef:3], issued against the accused for the protection of XXXXX, which Protection Order is to remain in force till final judgement; [3:  Folio 9 of the records of the proceedings.] 


After having heard testimony by Rodney Muscat[footnoteRef:4], PS1300 Julian Fenech[footnoteRef:5], XXXXduring the sitting held on the 11th April 2019, after having taken cognisance of the document submitted by PS 1300 Julian Fenech marked as Doc. “JF” at folios 18 to 20 of the records of the proceedings and of the documents submitted by XXXmarked Doc. “JS” at folios 34 to 231 of the records of the proceedings, after having heard testimony by PS419 Anton Buttigieg[footnoteRef:6], Christopher Borg[footnoteRef:7], PC245 Adrian Borg[footnoteRef:8] and WPS148 Denise Camilleri[footnoteRef:9] during the sitting held on the 25th April 2019, after taking cognisance of the documents submitted by PS419 Anton Buttigieg marked as Doc. “AB” at folios 240 to 244 of the records of the proceedings and documents submitted by WPS148 Denise Camilleri marked as Doc. “DC1” to Doc. “DC8” at folios 251 to 276 of the records of the proceedings, after having heard testimony by XXXXX during the sitting held on the 6th May 2019, after taking cognisance of the documents submitted by XXXX marked as Doc. “DSA” at folios 289 to 304 of the records of the proceedings, after having heard testimony by XXX during the sittings held on the 6th May 2019[footnoteRef:10] and on the 20th May 2019[footnoteRef:11] and after taking cognisance of the contents of the USB stick submitted by him at folio 327, after hearing testimony by Inspector Clayton Camilleri during the sitting held on the 20th May 2019[footnoteRef:12] and testimony by Dr. Lennox Vella during the sitting held on the 3rd June 2019[footnoteRef:13] and after taking cognisance of the transcript of the contents of the USB stick submitted by XXXXX [footnoteRef:14], after having heard testimony by the accused during the sittings held on the 29th August 2019[footnoteRef:15], the 12th September 2019[footnoteRef:16], the 24th September 2019[footnoteRef:17] and on the 10th October 2019[footnoteRef:18] and after taking cognisance of the documents submitted by him marked as Doc. “AB” at folios 371 and 372 of the records of the proceedings and Doc. “X” at folios 383 to 388 of the records of the proceedings, after having heard testimony by Dr. Mark Xuereb during the sitting held on the 13th February 2020[footnoteRef:19] and after having taken cognisance of the document submitted by Dr. Mark Xuereb marked as Doc. “MX” a folio 414 of the records of the proceedings; [4:  Folios 13 to 15 of the records of the proceedings.]  [5:  Folio 16 and 17 of the records of the proceedings.]  [6:  Folio 238 and 239 of the records of the proceedings.]  [7:  Folio 245 and 246 of the records of the proceedings. ]  [8:  Folio 247 and 248 of the records of the proceedings.]  [9:  Folio 249 and 250 of the records of the proceedings.]  [10:  Folio 305 to 313 of the records of the proceedings.]  [11:  Folio 326 of the records of the proceedings.]  [12:  Folio 328 and 329 of the records of the proceedings. ]  [13:  Folio 331 of the records of the proceedings.]  [14:  Folio 332 to 334 of the records of the proceedings. ]  [15:  Folio 346 to 359 of the records of the proceedings.]  [16:  Folio 361 to 370 of the records of the proceedings.]  [17:  Folio 374 to 382 of the records of the proceedings.]  [18:  Folio 390 to 397 of the records of the proceedings.]  [19:  Folio 407 to 413 of the records of the proceedings.] 


After taking cognisance of the decree dated 6th May 2019, by means of which the Court ordered the ban on the publication of the names of the alleged victims;

After having considered the Notes of Submission filed by the parte civile[footnoteRef:20], by the Prosecution[footnoteRef:21] and by the accused[footnoteRef:22]; [20:  Folio 421 to 432 of the records of the proceedings.]  [21:  Folio 434 and 435 of the records of the proceedings]  [22:  Folio 437 to 451 of the records of the proceedings.] 


After having heard final oral submissions by the parte civile and the accused;

After taking cognisance of all the records of the proceedings;

Considers:

The accused is being charged of having: (1) On the 1st April 2019 at around 3:40hrs, whilst at “Karanne” Fl 22, Triq il-Kaħli, St. Paul’s Bay, with the intent to commit the crime of theft manifested such intent by overt acts which followed the commencement of the execution of the crime; (2) On the 1st April 2019 at around 3:30hrs, whilst at “Paper Clip” situated in Mosta Road, St. Paul’s Bay, committed simple theft of an object that doesn’t exceed fifteen Euros (€15.00) to the detriment of Rodney Muscat; (3) On the 7th February 2019 and the months after, used violence, including moral and, or, psychological violence, and, or coercion in order to compel XXXXXX to do or suffer or omit anything or to diminish such other person’s abilities or to isolate that person or to restrict access to money; (4) And whereas on the 7th February 2019 and the months after that, used with intent to extort money or any other thing, or to make any gain, or with intent to induce another person to execute, destroy, alter, or change any will, or written obligation, title or security, or to do or omit from doing anything, shall threaten to accuse or to make a complaint against, or to defame that or another person; (5) And whereas on the 7th February 2019 and the months after conduct and caused XXXXX to fear that violence will be used against him/her or his property or against the person or property of any of his ascendants, descendants, brothers or sisters of any person mentioned; (6) And whereas on the 7th February 2019 and the months after by means of an electronic communications network or apparatus threatened the commission of any crime or with intent to extort money or any other thing or to make any gain, or with intent to induce XXXX to do or omit from doing anything, threatened to accuse or to make a complaint against, or to defame; (7) An that on the 7th February 2019 and the months after of having misused electronic equipment; (8) And that on the 7th February 2019 and the months after of having threatened, provoked XXXXX; (9) And of having on the 7th February 2019 and the months after by any writing, whether anonymous or signed in his own or in a fictitious name, threatened XXXX. 

The accused, while declaring that he has no objection to his case being dealt with summarily, replied that he is not guilty of the charges brought against him.

First charge - On the 1st April 2019 at around 3:40hrs, whilst at “Karanne” Fl 22, Triq il-Kaħli, St. Paul’s Bay, with the intent to commit the crime of theft manifested such intent by overt acts which followed the commencement of the execution of the crime

The accused is being charged with the offence of attempted theft in terms of Section 41 of Chapter 9 of the Laws of Malta. 

With regard to this particular charge, the Prosecution summoned as witnesses Christopher Borg[footnoteRef:23], PS419 Anton Buttigieg[footnoteRef:24] and PC245 Adrian Borg[footnoteRef:25], who all testified on the 25th April 2019.  [23:  Folio 245 and 246 of the records of the proceedings. ]  [24:  Folio 238 and 239 of the records of the proceedings.]  [25:  Folio 247 and 248 of the records of the proceedings. ] 


Christopher Borg testified that: I was opposite of the garage, my son was shouting that there was someone in the house, I looked at him at first because it was April fool, and I thought he was joking. … I crossed over, a woman came shouting, she’s a daughter of an ex-police and she said, “Chris he stole a shop,” and he came from my house. He tried to resist and pushed my son, I went running after him, he had a mobile in one hand and in the other I don’t know what he had. I went and didn’t trust him, I jumped on him, he stood on the floor and he was bleeding from his nose. After they told me that he was taken to hospital so I went to check in hospital and he was all right and I called the Police and the Police came immediately. That’s all what happened. … he was inside the house, inside far in. He said he thought it was a museum but it’s a house not a museum. On being asked whether he found anything missing from his house, Christopher Borg replied: Nothing because we caught him on time. On being asked to give the address of his house, Christopher Borg replied: 16E, Mosta Road, St.Paul’s Bay, because I have two 16E Mosta Road, St.Paul’s Bay and the next door, “St.Mary” St.Paul’s Street and on being asked in which one of the two premises did he allegedly see the accused, he replied: “St. Mary” St.Paul’s Street.

PS419 Anton Buttigieg testified that: on the 1st April 2019, at about 03:30 p.m. through the Police radio I heard PC 245 Adrian Borg asking for assistance as he was driving his car he noticed a fight in Triq il-Mosta, San Pawl il-Bahar, very close to Azzopardi Fisheries. As I was on other duties, I sent three Police officers PC 979, PC1409 and PC 110 to assist PC 245. Once on site, they informed me that this argument occurred because they noticed a person, a certain Andruszaniec Bartosz Marcin who was exiting from a private residence. I instructed them to arrest him and escort him to Qawra Police Station. First of all I informed him about his rights, and I made a search on him and in the bag. In the bag I found a packet of five books refill pads which later resulted that they were stolen from The Paper Clip Stationery. As the suspect was saying that he was injured I informed him that he had the right to go and see a doctor, he refused to go and see a doctor, but I still escorted him to Mosta Health Centre to be examined there. Later I spoke to a certain Chris Borg I.D. Card number 248873M. Again, I informed him about his rights and he informed me that a bit earlier he was fixing a car and his son informed him that there was a man in the house. At first he took it as a joke as it was 1st April, and he thought it was April fool and then after a while he saw a man exiting his house whom he gave chase and when he apprehended him, the suspect, the one in the middle over here, put his hands in the pocket and Chris Borg suspected that he was going to take a weapon out and he punched him. The suspect fell on the floor and a few minutes later the Police arrived and took control of the situation. I spoke to his son Dean who stated that he was using his mobile on the pavement outside his residence and he noticed a man entering their house. He asked him to leave the house and the suspect told him that he is a photographer and he thought that the mentioned house was a Court house and he wanted to take some photos.

PS419 Anton Buttigieg exhibited the Police Incident Report pertinent to this incident, marked as Doc. “AB” at folios 240 to 244 of the records of the proceedings. 

PC245 Adrian Borg testified that: on the 1st April 2019 while I was on patrol at about three or four o’clock in the afternoon, I was passing from Mosta Road, St. Paul’s Bay, I saw a small group of people around the person who is in this room [the accused] … I saw Chris, the person who was here as a witness, he saw the Police car which I was driving and he started waving at me to stop and I immediately noticed that something happened. I stopped there and I saw the accused here sitting on the pavement with blood coming out of his nose. I asked what was the reason of this and Chris started explaining to me that he had just ran out of his house. … he [Chris] was following him and stopped him near the fish shop in Triq il-Mosta. While on site, other people told us that he stole something from a stationery also. We verified with the stationery and they told us that he stole some books and pencil case. Meanwhile during this commotion while I was there, I asked for assistance from the Qawra Police station because I was by myself and in a few minutes they were there and they took the accused with them at the Police Station. 

From the evidence put forth by the Prosecution to prove the first charge brought against the accused, particularly from the testimony of Christopher Borg, the alleged victim pertinent to this first charge, it results that the premises into which the accused entered allegedly with the intent to commit theft therefrom, were “St. Mary” St.Paul’s Street, St. Paul’s Bay. The accused however, as clearly results from the Charge Sheet, is being charged of having on the 1st April 2019 at around 3:40hrs, whilst at “Karanne” Fl 2, Triq il-Kaħli, St. Paul’s Bay, with intent to commit the crime of theft manifested such intent by over acts which followed the commencement of the execution of the crime.

The accused is thus being charged with an offence which does not result from the facts put forth before the Court. Whilst he is accused of having committed the crime of attempted theft from the premises “Karanne” Fl 2, Triq il-Kaħli, St. Paul’s Bay, it results that he entered the premises, according to the owner thereof allegedly to commit theft therefrom, “St. Mary” St.Paul’s Street, St. Paul’s Bay. In view of these facts, where the Prosecution clearly did not prove beyond reasonable doubt the accused’s guilt for the first charge, the Court cannot find the accused guilty of the first charge brought against him.

Second charge - On the 1st April 2019 at around 3:30hrs, whilst at “Paper Clip” situated in Mosta Road, St. Paul’s Bay, committed simple theft of an object that doesn’t exceed fifteen Euros (€15.00) to the detriment of Rodney Muscat

The accused is being charged with the offence of simple theft in terms of Sections 284 and 285 of Chapter 9 of the Laws of Malta. 

To prove this charge against the accused, the Prosecution summoned as witnesses Rodney Muscat[footnoteRef:26] who testified on the 11th April 2019 and PS419 Anton Buttigieg[footnoteRef:27] and PC245 Adrian Borg[footnoteRef:28], who both testified on the 25th April 2019. [26:  Folio 13 to 15 of the records of the proceedings.]  [27:  Folio 238 and 239 of the records of the proceedings. ]  [28:  Folio 247 and 248 of the records of the proceedings.] 


Rodney Muscat testified that: I was in a shop and I was serving another customer and I saw this man [who he later recognised as being the accused] coming in going around the shop and then he went out. … The shop is Paper Clip Stationery, it’s in St.Paul’s Bay in the main street. … I work over there, and he went in, went round the shop and then went out and he didn’t take anything. Outside we have the newspapers, stuff and packets, which I could serve from outside, and I saw him looking from out there but I had other customers and I couldn’t not look out in the shop. Then he left, I went outside to check and there were some things missing but I didn’t see him anywhere around. I said later I’ll tell my boss to check the cameras and like half an hour, forty five minutes later the Policemen came in and told me if there has been something stolen and he showed me the picture of the packet which was outside and I told them, “yes that’s mine,” and they told me that they caught him doing something else in a house, I don’t know. … He stole a packet of foolscaps with stuff inside. … Just one yes, one packet. … It’s around thirteen or fourteen Euro something. … It was the end of March I think, beginning of April, something like that.

PS419 Anton Buttigieg testified that: I spoke to a certain Rodney Muscat, the owner of The Paper Clip stationery, who stated that some time earlier an unknown woman informed him that someone had took a packed of refill pads. He didn’t give chase because he was alone in the shop. I informed Inspector Camilleri who ordered to arrest him and to escort him to the Head Quarter’s lock up. 

As already pointed out above, PS419 Anton Buttigieg exhibited the Police Incident Report pertinent to this incident (and also to the incident concerning Christopher Borg), marked as Doc. “AB” at folios 240 to 244 of the records of the proceedings. From the said report it results that the alleged theft from the stationery known as Paper Clips in Mosta Road, St. Paul’s Bay, occurred around 15:30hrs, that is at half past three in the afternoon.

PC245 Adrian Borg testified that: while on site [pertinent to the commotion between Christopher Borg and the accused] other people told us that he [the accused] stole something from a stationery also. We verified with the stationery and they told us that he [the accused] stole some books and pencil case….

From the evidence put forth by the Prosecution it results that the theft from the stationery known as Paper Clips, in Mosta Road, St. Paul’s Bay, allegedly committed by the accused, happened on the 1st April 2019 at around 15:30hrs, that is at around half past three in the afternoon. However, the accused is being charged of having on the 1st April 2019 at around 3:30hrs - that is at around half past three in the morning - whilst at “Paper Clip” situated in Mosta Road, St. Paul’s Bay, committed simple theft of an object that doesn’t exceed fifteen Euros (€15.00) to the detriment of Rodney Muscat. It clearly results that the time indicated in the charge sheet is different from the time when the alleged theft occurred, in fact there is a full twelve hour difference. In view of this discrepancy which cannot and must not be ignored by the Court, the accused cannot be found guilty of the second charge brought against him.

This particular consideration made by the Court is supported by that decided by the Court of Criminal Appeal in a number of judgements, amongst which the judgements in the names Il-Pulizija v. John Mary Briffa, decided on the 18th October 2005 and Il-Pulizija v. Warren Piscopo, decided on the 19th October 2011. Reference is also being made to the judgement in the names Il-Pulizija v. Ramon Mifsud Grech et, decided by the Court of Magistrates (Malta) as a Court  of Criminal Judicature on the 23rd April 2012, where the Court observed: illi s-subartikolu (2) ta’ l-artikolu 360 tal-Kapitolu 9 tal-Liġijiet ta’ Malta, jipprovdi li: iċ-ċitazzjoni għandha ssemmi ċar il-persuna mħarrka u għandu jkun fiha, fil-qosor, il-fatti ta’ l-akkuża, bil-partikularitajiet ta’ żmien u ta’ lok li jkunu jinħtieġu jew li jkunu jistgħu jingħataw. Għandu jkun fiha wkoll it-twissija li, jekk il-persuna mħarrka tonqos li tidher, hija tiġi arrestata b’mandat tal-qorti u mressqa quddiem l-istess qorti fil-jum li jkun imsemmi fil-mandat.” Illi fis-sentenza mogħtija fit-18 ta’ Ottubru 2005 mill-Qorti ta’ l-Appell Kriminali fil-kawża fl-ismijiet Pulizija v. John Mary Briffa, fejn l-appellant f’dik il-kawża ġie akkużat b’reati li allegatament seħħew “għall-ħabta tas-7:30p.m.” mentri l-provi kienu jirrigwardaw inċident li seħħ “għall-ħabta tas-7:30a.m.” intqal li: “L-imputazzjoni għalhekk kif impostata qed tirreferi għal xi ħaġa li allegatament ġrat tnax-il siegħa wara u l-ewwel Qorti hekk sabet lill-appellant ħati. Mill-provi ma jirriżulta xli ġara xi inċident fil-ħin indikat fl-imputazzjoni u għalhekk l-appellant ma setax jinsab ħati kif fil-fatt insab. Il-frażi “għall-ħabta ta’” tindika ħin approssimattiv u tinkludi ħin viċin dak imsemmi fl-imputazzjoni iżda żgur mhux tnax-il siegħa wara. Il-prosekuzzjoni qalet li huwa ovvju li dan kien żball dattilografu. Jekk inhuwa hekk, il-Prosekuzzjoni kellha tieħu ħsieb tagħmel jew titlob il-korrezzjoni opportuna tempestivament”.

The Court therefore reiterates that in the light of the above-mentioned legal principles, the accused cannot be found guilty of the second charge brought against him since this refers to facts which occurred on the 1st April 2019 at around 3:30hrs, whereas the evidence submitted refers to facts which occurred on the 1st April 2019 at  around 15:30hrs.

The accused is also charged with a number of offences - from the third to the ninth charge, both included - allegedly committed against XXXX.

In order to prove the said charges against the accused the Prosecution summoned as witnesses PS1300 Julian Fenech[footnoteRef:29], XXX [footnoteRef:30] and XXX[footnoteRef:31] who testified on the 11th April 2019, WPS148 Denise Camilleri[footnoteRef:32] who testified on the 25th April 2019, XXX[footnoteRef:33], XXX[footnoteRef:34], XXX[footnoteRef:35] and XXX[footnoteRef:36] who testified on the 6th May 2019 and XXX who testified on the 6th May 2019[footnoteRef:37] and on the 20th May 2019[footnoteRef:38]. [29:  Folio 16 and 17 of the records of the proceedings.]  [30:  Folio 21 to 33 of the records of the proceedings.]  [31:  Folio 232 to 236 of the records of the proceedings.]  [32:  Folio 249 and 250 of the records of the proceedings.]  [33:  Folio 279 to 283 of the records of the proceedings.]  [34:  Folio 284 to 288 of the records of the proceedings. ]  [35:  Folio 314 to 319 of the records of the proceedings.]  [36:  Folio 320 to 324 of the records of the proceedings. ]  [37:  Folio 305 to 313 of the records of the proceedings.]  [38:  Folio 326 of the records of the proceedings.] 


PS1300 Julian Fenech testified that: On the 13th February 2019 at about 08:30 in the evening I was duty at Mosta Police Station and a certain James Scicluna in his capacity as a lawyer came to report at Mosta Police Station. He explained that about three months earlier he employed with him a certain Bartosz Marcin Andruszaniec, another lawyer with his company. He explained that from the beginning Bartosz explained that he has some health conditions but he agreed about them. He also explained that at the beginning everything was fine but after some time some problems begin to arise and he gave him permission to work from home. After some more time things went worse and so he terminated his employment. When he did this, he began to receive lot of emails and what’s up, phone calls and threats. At the beginning he explained that he didn’t bother about them. Then the previous day he received an email which worried him which said, “if you want to go to the Daphne Caruana Galizia solution so be it, after what you have done to me, I am losing my will to live so be it. Make no mistake about it, I am ready to spend the rest of my life in jail, happy that I have done it.” This email made him worry that he might harm himself or harm other parties.  

PS1300 Julian Fenech exhibited a Police Incident Report dated 13th February 2019, marked as Doc. “JF” at folios 18 to 20 of the records of the proceedings. 

XXXX testified that: Mr. Andruszaniec had been engaged by my firm as a consultant. He is a Polish lawyer and I notified him that we were terminating his consultancy agreement for breach back in the beginning of February of this year and the complaints that I filed relate to very very many messages and e-mails which I received from Mr. Andruszaniec and also others which were forwarded to me from colleagues of mine, my sister and my wife. I am a co-managing  partner of my firm and I was responsible for over-seeing the practice area that Mr. Andruszaniec was engaged as a consultant to work in. So everything came to me. Other colleagues of mine had also filed complaints but I will speak about my complaints and how I felt and what led me to file these complaints. Well, I terminated the agreement because I considered we had valid grounds to do that and this is a civil matter and I filed a complaint for correspondence I received from the 7th of February onwards. Initially the correspondence was annoying, I felt harassed by it but it progressed very quickly to become menacing. In fact, if my memory serves me right around the 12th, 13th or 14th of February we engaged private security at the office and at my house because around this time the tone had escalated by Mr. Andruszaniec to saying I’m happy to spend my whole life in jail, I’ll make sure you’ll end up like Daphne Caruana Galizia and this sort of aggressive communication. We considered that (when I say we I mean my colleagues and I) considered that Mr. Andruszaniec might not be in let’s say a very balanced state of mind at that point in time because we were aware of some mental health issues he had in the past which we thought were under check and to be honest it went from harassing to feeling threatening and we also got the private security and when I had communicated him and saying please we are of course on a first name basis we work together and I said please stop, please do not threaten. He repeated and he insisted that he was not threatening but it was very clear that he was threatening and so it started escalating. We did not really want this to explode. Firstly we would have been much happier if it had not escalated in this way but we wanted him to stop this harassment and these threats. I spoke to the police and they told me you have to file a police report and eventually I filed a police report and on a particular day (I do not remember the exact day) but it must have been again around this period around the 14th or the 15th of February where I got a call from Inspector Camilleri who I absolutely did not know and I was asked to go to the Qawra police station and Inspector Camilleri said look we have arrested Mr. Andruszaniec and he said please tell me in my own words and their were colleagues of mine with me. Surely there was XXX. … The first time we met at the police station I think there was XXX, there might have been XXX and so we explained to Inspector Camilleri what the situation was and we also explained to him that we did not really want this to explode. I mean apart from feeling threatened because we were not sure how far he would go. There were some reputation issues as well for our firm and Mr. Andruszaniec is very well aware of that because he has repeatedly threatened to publish falsities about us unless we pay him what he wants and there are 176 documents and a lot of them led us to believe that what he was saying is either you pay me what I want or I am going to write stuff online, I am going to publish, I am going to the press or to the media and the things he was saying some of them were sort of quite incredible really. I mean he accused me of being a money launderer, of having committed crimes and these are pretty serious things. He targeted my personal reputation, he targeted my wife and so there are a number of things and it was very clear what he was saying. There is a correspondence here which actually indicates that the amount he wanted was in the region of €300,000 because he mentioned 5 times the basic consultancy fee that he had been paid on a yearly basis by my firm. So it is quite a lot of money and to be honest it was not even only about the amount. It was even about believing we had done sort of the right things terminating. Having said all that when we eventually met at the police station because Inspector Camilleri said to us I want you to sit face to face and considering how we thought his state of health was (his mental health) he said listen we do not owe you anything and I said to him listen I am convinced we took the right decision and I said be my guest you can sue me because I am convinced that I did the right thing by terminating your agreement. We said the only thing we are prepared to do now is to offer you just out of good will but you have to stop harassing us. An arrangement which your transition if you are really suffering from mental health issues. I think it is true and I think that there are some mental health issues involved and I know because he told me in the past and I know what he told me. In the past he had told me that he suffered from bipolarity. As you will see when you eventually read the documents that we are submitting, he denies having these episodes but at that point in time we thought we can help him somehow transition, let’s try and do that. So we proposed that in front of the inspector there and then it was spontaneous and I said look we will cover your accommodation cost and we will pay you (I do not remember the exact amount) and then we will pay you €1,000 amount for 6 months and we will pay your psychiatric and counselling fees but you have to go and we drew up an agreement which said these are the conditions right? You have to see a psychiatrist, you have to see a therapist, you cannot come within 100 metres of my house, you cannot come within 100 metres of my office, you cannot contact us, you must not abuse of drugs, you must not abuse of alcohol etc. … He did not consume drugs in front of me but colloquially I know. We had spoken about the use of marijuana and Bartosz spoke quite liberally about it and to be honest and this is a fact because it is in his Instagram post and he feels so liberally about it and he is happy to post pictures of packets of marijuana on his social media. … When he was working with us there was a period of time towards the end of the relationship I would say. We started probably around before Christmas where he started telling me I am going to spend more time; let me put this a little bit more in the picture. Bartosz lived in Poland and at some point in November we spoke and agreed that he would come and spend some time here. … he started in August and if memory serves me right we met, but we knew each other previously because when I worked for a company in the UK back in 2008 I had instructed him when he was in Poland that this is not out of thin air. So I actually offered him an engagement because my experience with him back certainly until 2011 had been good so this didn’t just materialise out of thin air. Going back to the health issue and I was putting it in context in terms of time so in December I believe, end of November or December he came to Malta to stay for a while and he said I am considering maybe moving here because of course you cannot be a lawyer in Poland and go to court in Poland if you are always here. So we discussed a sort of arrangement and I said I am fine for you to spend most of your time here as long as there are other people, consultants, sub-contractors, other lawyers in Poland who go or you schedule your time to go etc. So that is just for you to understand. … I always said to him Bartosz you told me that you suffer from bipolarity and I know that is capable you can live a normal life as long as you keep it in check and if you feel an episode coming you have to take a step back and at some point I realised some change in his attitude but he denied it and I backed him and my HR manager backed him to be put in touch with a professional but he always weasled out of it. Asked about what sort of change he perceived in the accused, XXX replied: Less present, less engaging, sort of huffing and puffing, I smelled alcohol in his breath quite a few times at the office, I once confirmed with him about it and he said yes I had a drink over lunch and to be fair if you have a drink over lunch it’s fine, I mean who has not had a drink over lunch? But I think it was more than that. I convinced myself that it was more than that and that conviction was re-enforced when in fact on the day I notified him that we were terminating him for breach and maybe his counsellor will object to this. People who work to a client of ours told me and partners of mine that they believe that he was drunk at their offices. So I think that Mr. Andruszaniec had or possibly has an issue with some substance abuse. This is my view and it is based on what I have observed and these are my considerations and I think it is alcohol and I think it is at least marijuana, it could be something else but I don’t know that. But these are my considerations.

With regard to the agreement with the accused around the 15th February 2019, XXX testified that: Well the outcome was that he agreed, we signed an agreement and that same day and I remember this very clearly, he said I have no money so I got €50 out of my pocket, XXX my colleague got another €50 and we said come on let’s try and put this behind us but please you have to observe these rules: do not harass us, do not approach us, do not threaten us and we gave him €100 and told him go and have a meal. The same or the next day we paid him I believe another €500 accommodation and then €1,000 for living expenses and a few days later he started bombarding me again with messages saying I haven’t gone to the psychiatrist because he wants me to take blood tests and they are not covered in our agreement and it is true the agreement was such that if he refused to abide by any of the conditions then it would terminate. So he wrote to me saying I refused to visit the psychiatrist, I won’t play by your rules and he decided to literally terminate it and after that he started bombarding us all over again and then what happened is it escalated much more to a kind of to me it’s an extortion attempt because he said I am going to publish this and I am going to publish that and then sending hand written photos of hand written pages of what he claimed he was going to publish to myself, to people around me and threatening to publish them, he does not get a response and then he published them on social media. … The contents started of being allegations about myself.

XXX exhibited a copious number of Whatsapp messages and e-mails and other communications sent to him and/or to his colleagues by the accused. These are all exhibited as Doc. “JS” at folios 34 to 231 of the records of the proceedings. With reference to these documents, XXX declared that: let me give you some ideas of what led us to go to the police first. I am going to exhibit all of these. For the record, these documents are or most of them are Whatsapp messages to me where there are 67 pages of Whatsapp messages to me in the period between the 7th of February and I think the 1st of April, there are a number of e-mails sent to myself, to my partners forwarded to me and there are some Facebook messenger messages sent to my HR manager. … These were printed at my office where I printed most of them and some of them were printed either by my secretary or by my HR manager but they were invariably sent to me and very often to my HR manager because staff were complaining that they were receiving messages from Mr. Andruszaniec. The clients were complaining as well to be honest but not to bring clients into this, I am not exhibiting any correspondence that clients received … For instance 13th of February e-mail to Olga Finkel who is a partner in our law firm, copied XXX who is our HR manager, Omar Azzopardi who is another partner, Robert Zammit another partner, XXX another partner, Pierre Zammit our COO, they forwarded it to me, “make no mistake about it – I am ready to spend my rest of life in jail happy that I have done it. So now you will see how the revenge from a strong Northern lad looks. These are the key phrases. I am free and as I wrote to XXX I have nothing to lose, you just unleashed me”. This comes after a period of bombardments. And now this and I know because he messaged us about it that he accused us on messages to us that we manipulated evidence which we submitted to inspector. I mean he sent me a message where he said “I took a picture of a place you may recognise by heart. The photo shows history. This very place looks completely different today, things changed. I will put it on Instagram profile for you. You know how I like using social media to communicate what I want”. Now this gentleman I welcomed into my house where he met my wife and my children, we drank whisky together with my family, with my parents and he knows that I live in Mosta and he has been having coffee with me in Mosta at the period when we engaged him. It was probably last Summer. So he knows exactly where I live and then he says this is what I want to communicate by posting something on Instagram and he posts a picture of a burnt place with Mosta scribbled on the wall. Now I don’t think he wrote Mosta himself but to me the message was I want to harm you and when I showed this to my wife she freaked out. And at the bottom the description is “Fort Campbell looks like a deserted prison where they also forget about principles, served long but fair sentences” and he accuses of somehow manipulating, I don’t know, we manipulated this but when we saw this my wife freaked out and I told her that this was a clear threat that he wants to harm us. Then after that he sent “make no mistake but I am ready to spend the rest of my life in jail happy that I have done it, you will see how the revenge from a strong Northern lad looks like, you just unleashed me” and in another e-mail and “if you want to go the Daphne Caruana Galizia solution so be it. After what you have done to me I am losing my will to live so be it”. In between those 2 e-mails by the way, the first one about spending the rest of my life in jail was Wednesday 13th February 2019 at 18:00 hours, the second one about the Daphne Caruana Galizia is dated 13th February 2019 at 22:21 hours and in between 13th February 2019 at 20:37 hours where he sent an e-mail to Olga – my business partner – saying he wants 5 years lost salaries. … there are a lot. I mean this has all started because after the meeting at Inspector Camilleri’s office and after we reached this agreement … then this started deteriorating again and we started getting bombarded and threatened and blackmailed or attempted whatever, he said “by contract I was required to follow the psychiatrist’s requirements and I deliberately have not, it is a major breach. Therefore resulting in ipso facto termination without the need to serve notice. I also deliberately failed to come to an appointment if you really need more facts, Mr Bossy. Now your turn, I’m waiting”. Next message, “despite misunderstandings from the past, the parties may benefit a lot from direct communications,” and I wrote to him, “I still do not understand why you are insisting that the contract is breached and why you seem so intent on breaching. If you want to meet at Rosanne and you want to talk, we can arrange a meeting.” Next message from him: “all things I embraced confidentiality the most, no need to engage anyone else than those on need-to-know basis. How it goes, entirely up to you.” “I need to live a normal life in the meantime.” “There are people interested in hearing those views so up to you.” “It would be extremely difficult if not impossible to prove that this was a threat.” “Trust me I was having fun. Maybe it’s time to spice u things a little bit? (unless you consider this also a threat)” This for instance is a clear case, back some time in November, I asked him to accompany me to a meeting with a prospective client at Xara Palace Hotel, Imdina. This person who met us, it was the first time I met him because I was introduced by another client, and this was about a prospective joint venture with somebody else who has been in the international media a lot because of his previous business. This he mentions this consistently throughout the messages to me about my confidentiality and I am quoting now, “I think it is entirely clear that meeting in Imdina was not covered by any attorney client privilege. The Frenchie was not a client, neither a potential one.” So he keeps indicating that he is going to publish this. He said, “the way you communicated with me results in a ready-to-send archive plus explanatory notes. I am starting to be either bored or pissed off frankly speaking and something needs to happen.” This was few days after we did that agreement with him. … “I wonder if there is a way to convince you I am more of an opportunity.” I could write a whole essay. Then to XXX, a picture of somebody who fell off a staircase or whatever it is, I mean come on. Then emails to us allegedly about some things the psychiatrist said or how he said or that he discharged him, but this is not true. Then on the same day in the evening: “are we still friends XXX? Last time you was so worried and helpful and everything so I guess we are. How are you these days? Can I call you? Need to talk to someone (relax kid, just kidding).” Then we started publications, first sending messages and emails to myself and people around me and to clients and to publish more broadly unless he gets what he wants and then publishing on social media. … I’ll read them and I’m sorry I’m a bit agitated. “to me you are a potential suspect for fraud, dirty money laundering and harassment, die in hell. This is an official threat of you going to hell so send your forces and I will talk to them. I am not a fighter; I am a warrior, I have lived few lives by now. You are weak and stupid kid with too much money, temporarily vested with limited powers which drove you crazy you fraud…. This is redemption day and you will by no means avoid it…. I am a thinker still, but explored all dark ones and still enjoy all the light feelings.” This is after and then the publishing and he does it systematically, methodically and he starts with something he called the preface and he mentions me and he started slowly in a way where I supposedly, probably, according to him, realise to some kind of threat which would lead me to then paying him all that he wants. “This is how everything ends but all that is now is nothing at some point in life you no longer belong to the universe of things,” and he signs it off Martin Zammit because it’s a name he made up for himself. Then, to my HR manager “unless you wake up and start talking to me like a normal human being, I may in fact start doing crazy things like coming to the office on a daily basis. I will not stop and will go as far as creativity and easiness in getting to people will drive me. To me you executed my entire life for no reason other than your ego.” Then he wanted payment of his bonuses, “the firm should send me some money.” He then wrote a four page essay on me and on what we have done to him apparently. First he started sending it to people around us and then he sent it to everyone, including a whole list of clients, and published it online. … On Instagram, on Facebook, they are here 26th February 2019. Then we engaged a junior consultant in Poland who was working with him, … and he started bombarding him as well and telling him, “f*** do you really wanna force me to get the press interested in it. Are you already using your brain or still busy changing poa’s”. … … Those are addressed to a junior guy who is also engaged as a consultant with my firm who as soon as he receives stuff like that, forwards it. … Very early on he communicated with my wife telling her that on my business trips, I spent my business trips sleeping with prostitutes and I have an Indian girlfriend as I like Indian women and a bunch of things which my wife will testify. Whatsapp messages, he wrote to her and told her, “I’m sorry I didn’t mean to disturb you and I’ll never contact you again,” and then he started messaging her again telling her, “your husband should be in prison.” … I made us all very distraught. First of all my wife confronted me and asked me, “What is this? I know what is going on with Bartosz, is he going to hurt us?” We have two young kids, a six year old and a two year old and he knows them, he’s seen them. She told me, “he knows where we live, he’s been here and he is sending all these crazy messages, what’s he gonna do?” I can’t vouch what he’s gonna do. I honestly believe that his state of mind was such that he was unpredictable. At the office we had people refusing coming to work because word got round about this communication, Olga my business partner and her husband, who incidentally own the building where our offices are, also panicked because there are other tenants in the building as well, and that is the reason why we got security. This is the sort of thing that he was doing online after circulating internally to try and get what he wants, then he goes and publish online. So for example these are his clients against us online. In the last session of messages he also alleges some kind of inappropriate relationship between me and the Inspector. First he started insinuating that we’re friends and then he goes on insinuating that we have some kind of sexual relationship, as I understood it.

xxxx testified that: the job he [the accused whom she recognised in Court during the sitting] was doing finished, he was asked to terminate the employment, not employment actually because he was a consultant, and soon after we started receiving messages and even on my Facebook on messenger. … The gist was, at the beginning it was more like help which in my role it was my job. … Primarily money, mainly that. … At the beginning trying to feel pity and do something for him, that’s how I felt to pity him to do something about it. … Then at a later stage it became quite insulting about me not being quite a good HR person bla bla bla. … I was receiving sort of information from the firm as well and it did feel threatening. There was a point in time even I was scared that he actually either follow us something like that. It did feel unsafe. On being shown an email dated 13th February 2019[footnoteRef:39], XXX declared that: This particular email, I was copied in it. … In this case it was addressed to Olga. …  actually this email came after a phone call that I and one of the partners made to Bartosz to see how we could help and what we could do. In that phone call basically, let me say, Bartosz lost it and he was really shouting and he went off the phone and back again, we were stunned because it was not what we were expecting and we just stayed quite and that’s it. Then we hung up and soon after these messages started coming in. I am saying soon after because the call was at around five in the afternoon and these started coming in at around six. It felt scary because first of all because to tell someone, “I am ready to spend the rest of my life in jail, happy that I have done it,” means that you are ready to do something to harm another person to end up in jail. On being asked how she perceived the message, XXX replied: Harm. I cannot define what kind of harm because he didn’t define what kind of harm but kind of expect something happening, that feeling of what’s next. There was also the mention of revenge from a strong northern lad, again revenge how is going to happen, when is going to happen, the expectation of something to happen. In the same thread or the one after, also Daphne Caruana Galizia was mentioned and we know what happened there, so again why was she mentioned and what is the implication of that, what is behind this, the feeling of us not being safe. On being shown an e-mail dated 26th February 2019[footnoteRef:40], XXX commented: This was an email sent to a number of people in the firm in BCC, I am not sure. In any case I received it because again another one of the partners received it and felt threatened and then she forwarded to me. With regard to phone calls made to her by the accused, XXX declared: The ones I received on my personal messenger I sort of blocked the messenger so that I don’t receive them or I don’t have to see them even if they come through. The witness also stated that: because people were not feeling safe, and apart that they were not feeling ok with the situation, there was a point in time when we got a security at the office. Asked what the position of the partners was with respect to this communication with the accused? How are they taking this? XXX replied: Not good. … Some felt more unsafe than others because they were directly in the line of target receiving, so others were not happy because it was happening. In a way everyone got involved because all the partners were somehow contacted and involved. [39:  Folio 48 to 50 of the records of the proceedings. ]  [40:  Folio 90 of the records of the proceedings. ] 


WPS148 Denise Camilleri testified that: between the 26th February 2019 and the 3rd April 2019, at Mosta Police Station we received various report from XXX. They stated that they have been receiving messages, emails, Facebook messages, posts on Instagram and Whatsapp messages which included threats, intimidating messages, messages which contained confidential information of the company XXX and they received various telephone calls. XXX himself received accusations of betraying his wife XXX, he was accused of tampering with Police evidence and he was also accused of bullying Mr. Bartosz, the person sending these messages and emails. He was also accused that Inspector Camilleri was helping him in formulation reports against Mr. Bartosz. He also told XXX that Mr. Bartosz does not have any money to buy his HIV medications because of him and he was constantly asking XXX for money because he had no money to live on. He also sent messages to XXXX where he told her that her husband XXX was betraying her and he was also sending emails to clients of XXX. Basically all staff of XXX received the same emails, the same messages and he was also posting various threats on Instagram, on Facebook and Whatsapp messages sent to XXX. 

WPS148 Denise Camilleri exhibited Police Incident Reports filed by the persons mentioned by her during her testimony at the Mosta Police Station, marked as Doc. “DC1” to DOc. “DC8” at folio 251 to 274 of the records of the proceedings. 

XXX testified that: Mr. Bartosz was a consultant with our firm and round about early February he started sending me text messages for an issue which I was completely not involved in. … I was a personal assistant to XXX who is the managing partner. … On my personal phone on Whatsapp saying things that I was totally not involved in. … He was telling me things like rest assured that I will see you in court, why did you do this to me and I found it quite like it did not make sense. Asked whether she replied to the messages by the accused, XXX stated: No I did not. Asked How many messages do you think he forwarded you please? XXX replied: I have about three and I had about three missed calls as well on my personal phone. … They are still there. … I passed them to the HR manager in the firm. XXX. Asked: How did you feel receiving these messages? XXX replied: It was quite a bit scary and it put me under a bit of a mental stress because I should not have been involved in the first place and secondly I felt that I was a target so I was fearful for myself, for my family and for my colleagues. … I have access to XXX correspondence so obviously I was seeing other mails. … Everything. His e-mails, his correspondence, his personal. Asked about what she saw in these messages/e-mails, XXX replied: There was a picture of a burnt down building, there was a picture of a woman lying dead underneath a staircase, at one point he referred to Daphne Caruana Galizia and in another sentence he said that he has nothing to fear and obviously when a person has nothing to fear it instantly is fearing you because you say you know this person might hurt you. So it was very stressful. … Everything was happening at the same time. There were a lot of messages going around, there were tons mails being sent, there were tons of messages being sent not only to me but also to my colleagues as well. So it was all happening at the same time. Asked how did you perceive these messages and how did they make you feel? XXXreplied: They made me feel fearful. … That I might be harmed, that I might be a target and he might try to harm me professionally and personally. Asked about how her other colleagues were reacting to this situation, XXX replied: We were all very tense and in fact at one point we had to get security at the office because we were scared he might have a visit at the office. This was I think after he mentioned Daphne Caruana Galizia.

XXX wife, testified that: I was first made aware by XXX that Bartosz was dismissed from work in the beginning of February of this year I think and there were a lot of messages sent but I did not think much about it at this point because I do not really get involved with his work things. Then I received a message as well around the beginning of February from Bartosz claiming that XXX had had an adultery relation while he was on a business trip and insinuating that it was something that he did often and obviously it really upset me and it really shook me. I trust my husband but still I confronted him and told him what was that about and it caused some stress in our relationship. … I confronted him. It caused stress, obviously he denied things and we worked through it. It was 2 messages that he sent and after a few days Bartosz sent me a message saying “I am sorry, I should not have involved you in all of this and I would not contact you again”. There was some sort of a bit of a relief because it was causing anxiety but then the next day he sent me another message and then it just kept going and going and the messages were more about what he believes to be facts of what happened, telling me that XXX is evil, that he ruined his life and that he wants to send him to jail. … Some of the messages if I am not mistaken he sent to XXX and he sent to me to say this is what I have sent XXX but he was not reading them or something of the sort. XXX stated that the sending of messages lasted for weeks. She testified further that: I was made aware by XXX of a few messages sent by Bartosz about how he had nothing to loose, how XXX had unleashed him, making some reference to Daphne Caruana Galizia’s murder and this is where I started to get actually scared to be honest. … Mainly for XXX safety and then there was this post on Instagram of a burnt down building with Mosta on it which is where we live. … I was very scared for XXX and we have two small children. I was not as worried for me and the children, maybe I was naïve, but I wasn’t as worried but I was truly scared for XXXthat maybe he was waiting for him outside of work or outside of home and we decided to get security at home so there was someone outside our door for 24 hours. Asked about her husband’s reaction to these messages, XXX stated: I personally think he was afraid for us especially with this reference to Mosta because it is where we lived and I think he might have felt responsible for the situation. Obviously we knew Bartosz had come to our house, I knew because I had met him a few times so maybe he felt responsible that he knew where we lived and that he might harm and do something to our house with me and the children in it. … There was definitely anxiety and stress. I know when I was receiving multiple messages so every time my Whatsapp used to ring I would be anxious to see whether it was him sending them, what is he going to say, what is he going to claim now, what is going to happen. So there was quite a bit of stress and anxiety.

XXX exhibited the messages sent to her by the accused, marked as Doc. “DSA” at folios 289 to 304 of the records of the proceedings.

Nabilah Mohamed Karbal testified that: He [that is the accused whom she recognised in Court during the sitting] was a senior associate at the firm in which I work and he handled a lot of matters and following the termination of his contract with XXX he began sending serious messages to myself and colleagues. He had sent me a series of photographs of handwritten exhibits of a book and at which point I have watched the messages. … Through Whatsapp and then I blocked his phone number on Whatsapp. This was my personal Whatsapp number and during work hours he had sent these same photographs of these handwritten exhibits of a book he proposed to publish. … The e-mails were sent between 27th February 2019 and 28th March 2019 he sent a series of e-mails with either myself in copy or directly written to clients where I would have to respond to the clients’ e-mails in order to do damage control. The clients were not aware of the situation at XXX so I was required. … The e-mails reported to say several things, one of which he continued to be the lawyer of these clients when in fact I was required to revoke powers of attorney for him in relation to that. So it did not look good in client representation and for that reason it was a lot of stress on myself in order to don’t speak to the clients and remedy the situation. … what happened essentially was that during that day he forwarded a series of comments and those photographs to other colleagues of mine and as soon as I opened the phone to see the photographs I noticed that he had started to type even though he had sent the photographs around 1pm and I opened my phone around 4.30pm or 5pm and I had blocked his number in order to prevent him from sending me further messages because there was an element of fear. … At the moment that it said that he was typing on Whatsapp I had already approached my other colleagues some of whom are testifying today and said “Look, I am receiving these messages” and they said “Yes, we received a lot of things” and at which point they had said that there is the possibility of blocking him. I felt that it was the best option. With regard to four particular photos which XXX declared to have received[footnoteRef:41], she declared that: It was alleged that his contract with XXX as a consultant was terminated. I don’t recall the exact contents of it but it’s supposed to relate to his experience particularly with the partner XXX. … During that period of time they had some e-mails that were sent directly to 2 of the clients, representatives here dealt with and other ones were sent to myself, XXX and a third person who works closely with him. … At one point he said that you should learn to do your job and basically he was contesting the revocation of these powers of attorney that were granted to him by clients in order for him to act before the court. So once your consultancy is sort of terminated he wouldn’t be deriving the clients directly so the conduct is not acceptable. … the whole thing was the purpose for me blocking the incoming messages when he was typing because I was aware of the other contents of the messages and the photographs that have been sent to my colleagues. … I had heard the contents of one message being read out which was one that was sent to the wife of XXX and I had also seen a photograph of the burnt down house in Mosta. She confirmed that the photograph seen by her is the photograph at folio 39 of the records of the proceedings. Asked: Now what was the general feeling at the office? XXX replied: The general feeling of the office was that everyone was agitated, everyone was slightly nervous and the conduct was not acceptable. Just the bottom line is the conduct in messages in the contents that were sent to my colleagues were not acceptable and everyone was in general quite nervous and quite worrying. Asked: Are you aware of any measures taken at your firm? XXX replied that: Yes one of the reasons why I began to have fear when I received the messages and the e-mail was that there had been a security guard at the firm and he was placed at the bottom of the building to protect the employees kind of entering and leaving the building.  [41:  Folio 112 of the records of the proceedings. ] 


XXX testified that: I was in the same team as him [the accused whom he recognised in Court during the sitting], I worked with him but he was in the hierarchy above me and we worked together since he came to XXX until he got fired. … I received a goodbye letter from him because we worked a lot together, he sent me a long message and he told me not to respond to anymore messages that I get from him and that’s it. … That it is best for me not to have communications with him anymore. Asked: Did you receive any messages together with other individuals that you were copied in for instance? XXX replied: Yes, I received e-mails but I was copied in with the partners of the law firm with XXX, with XXX, with Robert. … I think he was unhappy about some payments that were not paid to him or that were due to him I don’t know. I did not read all of them because they were very long e-mails. Asked: What standed out? Was it just a question of payment? XXX replied: No I think he felt that he had been personally attacked. He added that: I got calls from the clients I work with, they contacted me because they knew that we worked together and he was sending some kind of writings to them also. … They called me and told me what is wrong and what was happening and why they were receiving these messages. XXX testified further that with reference to some photographs sent by the accused: it was asking why is this happening to him and whether I know why is XXX and I don’t know who else is doing this to him. Asked: Can you tell us how you felt and how people at the office were feeling with respect to Mr. Bartosz? XXX replied: People at the office were quite scared because they didn’t know what to expect, I have not seen all the pictures but I heard that there were pictures involved and somebody got some pictures sent to them. What I thought personally is that I was quite anxious and angry because my clients were calling me and asking what was happening and it was kind of damaging the reputation of both the firm and me.

XXX testified that: I have been with XXX for about six and a half years approximately now and I knew Bartosz because we used to cooperate initially with him, we used to send him business that we had for Poland and basically then eventually he came to work with us a consultant basically and came to provide his services directly to us. Asked what happened after the termination of the accused’s employment/engagement, XXX replied: We were receiving some threats and some e-mails more than anything else. … I think once I received an e-mail together with all the other partners and some other people … I believe he was more about that we ruined his life, well XXX ruined his life and that basically he wanted sort of to make XXX pay more than anything else. That was the gist of it as far as I recall. On being shown the e-mail at folio 48 of the records of the proceedings and the email at folio 52 of the records of the proceedings, XXX confirmed that he received both e-mails. With regard to the email at folio 52 of the records of the proceedings he testified: Yes I did receive it as well. He made reference to the Daphne Caruana Galizia murder as well which was quite worrying. Joseph F. Borg further stated that: there were quite a few on Instagram and Facebook also. … I do not remember the timings exactly but what I remember from Instagram once he posted a photo of a burnt house. … with Mosta on it and I believe once another time he posted another one with a person at the bottom of a stairway. … when I saw that I got extremely worried and I believe that I received as a message on Instagram. XXX. Then when things started developing, I started worrying more. … At that stage I was concerned that the person wasn’t really controlling himself and I have twins at the age of three and a half and my worry was to find him at the front of my door and seeing him there with the kids where he would have frightened my kids and frightened my wife and obviously at that stage I would have panicked as well. So that was always in the back of my mind. Asked: Now you mentioned the fact that these e-mails were sent to the partners. Were there other people in the know of what was going on? XXX replied: Yes there were other people. … As far as I know other lawyers and that was worrying from a reputational point of view and also some clients and that was something that obviously it is not done to send certain e-mails to clients. … they were negative e-mails against us but my worry was not what he was saying in the e-mails but my worry was that we have a certain level of clients and they don’t expect that a lawyer would send them anything except work related things. … My fear was that with respect to clients they would say what is happening at XXX which would obviously ruin our reputation with some very important clients. Asked: Now on a personal level you told us that you were fearful because amongst others your family? XXX replied: Mostly yes for my family. Asked further: What about your partners and your colleagues at work? Could you tell us what the general feel for them was? XXX replied: Obviously of XXX I was very worried and I could sense the fear in him and there were some other employees that obviously are not maybe not so strong emotionally and there were also fearful and in fact we had to also engage a security firm I had taken because I had a good contact and I got security within a few hours to cover our offices even during the night.

With reference to the meeting held at the Qawra Police station, XXXX testified: It was called by the police I believe. Obviously I was not involved in the organisation of the meeting and I think XXX was but XXX asked if anyone would like to go with him and I told him yes I will surely come to help out and I believe there was also our HR manager at the meeting and during that meeting there was an agreement that was agreed between the parties that were going to offer. Asked: What was this agreement? He replied: That we were going to offer psychiatric help for Bartosz because ultimately we wanted him to get better and we were also worried about him and not also about us to be fair because as I said when I saw that picture initially my first thoughts were “My God he is going to harm himself” when he sent me that Instagram picture. … that meeting went quite well in my opinion, he was really calm, there were some clauses where he asked for some changes and they were agreed and at the end of the meeting we ended up shaking hands and it was nice. … Then suddenly I was in Mexico so there was a massive time difference but the messages came in between I believe Thursday 26th. … Then suddenly I started receiving these messages. Before that there was actually another correspondence between myself and Bartosz and that was in relation to a payment that we had given him after the agreement, we had paid him by cheque but we had some … as a result of the agreement for accommodation because we gave him a few days so that he can sort himself out and we told him that we will pay for your accommodation and he told us that the cheque was a problem for him to cash and he asked us if we could give him either cash or money via Revolut. I happened to have a Revolut account and I agreed to send him the money. I don’t know how much it was but if I am not mistaken it was €500 or something like that and I sent him the money via Revolut. Then we had a communication and he sent me a photo of the cheque torn up to show me that look don’t worry I am not going to cash the cheque so it was kind of friendly from him. … But then weeks later he sent me I think a good 15 messages one after the other over a span of 5 days and the one thing that really worried me was a video that he sent me. … It was the way it was done like he was saying it is such a beautiful day and show it to the magistrate if you like. … It was a video where he sort of says it is such a beautiful day but you have to listen to the tone as well which is obviously a bit intimidating. He was saying that basically this will not stop here and sort of another point that makes you. Asked: How did you feel? XXX replied: I felt threatened. Asked about the accused’s mental state, XXX testified: I believe that he had problems back in the past of depression by polarity I believe but anyway again even receiving all of those messages is not normal. At most he should have gone to the employment tribunal and it wasn’t even an employment contract but at most he should have sought remedial action in court. That is what normal people do and not harass people that work in the same office as you. Asked further: So with that in mind what was the initial intent with regards to Mr. Bartosz? He replied: I felt threats and a degree of extortion because it was like he was going to publish certain things and you’d better pay because I will publish certain things, I was writing a manuscript I believe and he was putting some photos on Instagram of a book that he was going to write on XXX and his experience. He was also mentioning some conversations that took place so it was like he was threatening, he was going to take out certain information or actually invent some information to damage the reputation of the firm. Asked: And with this in mind as well, despite how you felt, your partners at XXX, what was your initial thought with regards to this? How did you want to proceed with this eventually in the beginning, in the initial stages? XXX replied: My hope was to resolve this matter, get him the help he needed and I think it is still the hope of everyone. I think no one really wants to see the situation that we had today. … No I am certain that I am not interested in this. I cannot speak for others but I’m certainly not interested in seeing Bartosz in the situation that he is today. I feel sorry actually for him. … When you have a situation where you receive round about 15 to 20 long messages over the span of 4 days without answering them and he keeps on sending them that is worrying and it is not normal behaviour and as I said my biggest worry was not obviously you would feel threatened but the worst thing was I was also worried that at some point in time I would find him in front the door of my house and be there with my kids or having my wife with the kids and giving them a big fright obviously. That was the thing that worried me most out of all. It was not the only one but that was something that was constantly on my mind.

During the sitting held on the 20th May 2019, XXX exhibited the video (on a USB at folio 327 of the records of the proceedings) he referred to in his testimony and from a transcript of the same by Court appointed Expert Dr. Lennox Vella, the content of the same is: such a beautiful day XXX. I hope it is for you as well. I was told that if I send messages to someone who does not want to see them, it’s called harassment or extortion or many other things which I heard yesterday. So, once you tell me XXX that you don’t want to receive my messages I will not send you any other one. I will not. Well, I will basically block you. Why? Why shouldn’t I? The story will continue however without you even knowing and it’s going to be a great one. Enjoy your day as I am enjoying mine. Life is full of love, do you remember that still?

The Court will now proceed to consider the third to the ninth charge brought against the accused in the light of evidence submitted.

Third charge - On the 7th February 2019 and the months after that, used violence, including moral and, or, psychological violence, and, or, coercion, in order to compel XXXX to do or suffer or omit anything or to diminish such other person’s abilities or to isolate that person, or to restrict access to money, education or employment

The accused is being charged with the offence of private violence in terms of Section 251(1) of Chapter 9 of the Laws of Malta, which section of the law provides that: (1) Whosoever shall use violence, including moral and, or, psychological violence, and, or, coercion, in order to compel another person to do, suffer or omit anything or to diminish such other person’s abilities or to isolate that person, or to restrict access to money, education or employment shall, on conviction, be liable to the punishment laid down in sub-article (1) or the last preceding article.

The legal principles which regulate this particular offence have been aptly spelt out in the judgement in the names Il-Pulizija v. Omissis, decided by the Court of Magistrates (Malta) as a Court of Criminal Judicature on the 24th September 2019, where in the Court observed and considered that: dan is-subartikolu [Section 251(1) of Chapter 9 of the Laws of Malta] ġie emendat riċentement bl-Att XIII ta’ l-2018, li, inter alia, ġie promulgat “biex jipprovdi sabiex l-artikoli sostantivi tal-Konvenzjoni tal-Kunsill ta’ l-Ewropa dwar il-prevenzjoni u l-ġlieda kontra l-vjolenza fuq in-nisa u l-vjolenza domestika, isiru w jkunu esegwibbli bħala parti mill-Liġijiet ta’ Malta”. Fost l-artikoli f’dik il-Konvenzjoni hemm dak li jittratta l-vjolenza psikologika filwaqt li ma hemm ebda riferenza dwar vjolenza morali u konsegwentement kif din tiddistingwi ruħha minn dik psikoloġika. Artikolu 33 - Vjolenza psikoloġika: “Il-Partijiet għandhom jieħdu l-miżuri leġislattivi jew miżuri oħrajn neċessarji sabiex jiżguraw li tiġi kriminalizzata kwalunkwe mġieba intenzjonata li tikkawża danni serji għall-integrità psikoloġika ta’ persuna permezz ta’ ġegħil jew theddid”. Meta jiġi kkunsidrat dak li jipprovdi l-Explanatory Report to the Council of Europe Convention on preventing and combating violence against women and domestic violence, Istanbul, 11.V.2011, dwar liema aġir għandu jikkostitwixxi vjolenza psikoloġika, issir emfażi kbira li l-aġir kriminuz ma jrdix ikun xi att iżolat iżda hu essenzjali li jkun hemm “course of conduct[footnoteRef:42]”: Article 33 - Psychological violence …. 181 This provision refers to a course of conduct rather than a single event. It is intended to capture the criminal nature of abusive pattern of behaviour occurring over time - within or outside the family[footnoteRef:43]. Psychological violence often precedes or accompanies physical and sexual violence in intimate relationships (domestic violence). … Imbagħad jiżdied rekwiżit ieħor u cioè li dak l-aġir irid ikun tali li “seriously impairs another person’s psychological integirty[footnoteRef:44]”. 179. The article sets out the offence of psychological violence. The drafters agreed to criminally sanction any intentional conduct that seriously impairs another person’s psychological integrity through coercion or threats. The interpretation of the word “intentional” is left to domestic law, but the requirement for intentional conduct relates to all the elements of the offence[footnoteRef:45]. 180. The extent of the offence is limited to intentional conduct which seriously impairs and damages a person’s psychological integrity which can be done by various means and methods. The Convention does not define what is meant by serious impairment. Use must be made of coercion or threats for behaviour to come under this provision[footnoteRef:46]. Jibqa’ l-fatt li għalkemm bl-emendi introdotti għall-artikolu 251(1) tal-Kodiċi, il-Leġiżlatur ma għażilx li l-artikolu 33 tal-Konvenzjoni jiġi tramandat fid-dritt Malti kelma b’kelma, it-tifsira ta’ dak li għandu jammonta għal ‘vjolenza psikoloġika’ għandha tkun preċiżament dik it-tifsira li tinsab fl-Att XIII ta’ l-2018 in kwantu kien għall-finijiet speċifiċi li tiġi tramandata dik il-Konvenzjoni fid-dritt, inkluż dak penali, Malti, li saret dik l-emenda. Dik it-tifsira tesiġi “mġieba intenzjonata li tikkawża danni serji għall-inegrità psikologija ta’ persuna permezz ta’ ġegħil jew theddid” [Art. 33 Konvenzjoni]. Għall-istess raġunijiet u tenut kont ta’ dak li jipprovdi l-Explanatory Memorandum, hu neċessarji li l-att kriminuż li jikkostitwixxi vjolenza psikoloġika ma jkunx xi att iżolat iżda “a course of conduct rather than a single event. It is intended to capture the criminal nature of an abusive pattern of behaviours occurring over time”.  [42:  Emphasis by this Court.]  [43:  Emphasis by this Court.]  [44:  Emphasis by this Court.]  [45:  Emphasis by this Court.]  [46:  Emphasis by this Court.] 


After considering the facts of this case in the light of the legal principles set out in the above-mentioned judgement Il-Pulizija v. Omissis, the Court, without any doubt and hesitation, concludes that the accused did not use any form of physical violence on or towards any one of the alleged victims. Therefore what must be determined is if his conduct towards the alleged victims amounted to moral violence and/or psychological violence in terms of Section 251(1) of Chapter 9 of the Laws of Malta.

As pointed out above, psychological violence entails the intentional course of conduct, that is an abusive patter of behaviour over time, that seriously impairs a person’s psychological integrity through coercion of threats. In so far as concerns moral violence, whilst there is no specific definition of moral violence in Section 251 of Chapter 9 of the Laws of Malta nor under Act XIII of 2018, it is an established principle under Maltese Law - to be exact under Maltese Civil Law - that il-vjolenza morali trid tkun ta’ natura tali li tkun invinċibbli u ma tagħti ebda possiblità lil min ikun li jisfuġġi minnha[footnoteRef:47] and biex il-vjolenza morali tammonta għal vizzju tal-kunsens hemm bżonn li tkun determinanti, inġusta u gravi u tali li tagħmel impressjoni fuq persuna raġjonevoli u li tiġġenera l-biża li tesponi inġustament lill-persuna tagħha jew il-ġid tagħha għal dannu gravi[footnoteRef:48]. [47:  Anthony Gatt v. Doreen Gatt, Civil Court, First Hall 25th June 1993.]  [48:  Rosario Bartolo v. Giovanni Bartolo, Vol. XXIX PII p 749.] 


There is not doubt in the Court’s mind that the behaviour which is being criminalised by virtue of Section 251(1) of Chapter 9 of the Laws of Malta is an abusive behaviour and not a merely annoying and harassing behaviour. The Court deems that the actions by the accused towards the alleged victims do amount to harassment in terms of Section 251A of Chapter 9 of the Laws of Malta - however the accused is not being charged with this particular offence - and there were also threats in terms of Section 249 of Chapter 9 of the Laws of Malta - to be dealt with in more detail when considering the ninth charge brought against the accused - and also extortion in terms of Section 250 of Chapter 9 of the Laws of Malta - to be dealt with in more detail when considering the fourth charge brought against the accused - but It cannot conclude, since the Prosecution did not manage to prove it beyond reasonable doubt, that there was abusive behaviour, including moral and psychological abuse in terms of Section 251(1) of Chapter 9 of the Laws of Malta, on the part of the accused towards the alleged victims. 

In view of the above, the Court cannot find the accused guilty of the third charge brought against him. 

Fourth charge - On the 7th February 2019 and the months after that, used with intent to extort money or any other thing, or to make any gain, or with intent to induce another person to execute, destroy, alter, or change any will, or written obligation, title or security, or to do or omit from doing anything, shall threaten to accuse or to make a complaint against, or to defame that or another person.

The accused is being charged with the offence of extortion in terms of Section 250 of Chapter 9 of the Laws of Malta.

The legal principles which regulate the offence of extortion in terms of Section 250 of the Laws of Malta are clearly laid out in the judgement in the names Il-Pulizija v. Ashraf Elbakry, decided by the Court of Magistrates (Gozo) as a Court of Criminal Judicature on the 9th January 2014, where that Court observed that: il-leġislatur permezz tat-terimnoloġija użata sabiex isawwar dana r-reat fassal l-elementi kostituttivi tiegħu fejn għamel distinzjoni bejn l-intenzjoni rikjesta fir-reat ta’ l-estorsjoni ta’ flus fejn allura l-malvivent qiegħed jagħmel ir-rikatt tiegħu għal skopijiet ta’ qligħ jew lucro u dak fejn allura l-intenzjoni tar-rikkattatur huwa biex iġiegħel lill-vittma tiegħu tagħmel jew tonqos milli tagħmel xi ħaġa. Illi fil-kawża Il-Pulizija v. Edgar Apap, deċiża fit-13 ta’ April 1957, il-Qorti kienet studjat funditus l-element tal-qligħ bħala bażi għar-reat tar-rikatt meta qalet: “Il-kelma qligħ fil-materja tirreferixxi għal xi ħaġa li għandha valur patrimonjali, mhux kompriż is-sens ta’ dik il-kelma kwalunkwe godiment jew pjaċir, jew sodisfazzjoni, anki mhux ta’ valur patrimonjali. Jekk l-iskop ta’ l-aġent kien dak ta’ sodisfazzjoni personali biss sija pura riprovevoli, jonqos l-element kostituttiv tar-rikatt. Illi madanakollu, dina d-disposizzjoni tal-liġi kienet ġiet emendata permezz ta’ l-Att Numru III ta’ l-2002, fejn daħħlu fis-seħħ diversi emendi għal Kodiċi Kriminali tagħna. Illi bis-saħħa ta’ dina l-emenda l-leġislatur ried jipprovdi sanzjoni wkoll fil-każijiet fejn l-intenzjoni tar-rikattatur ma tkunx biss dik tal-qligħ finanzjarju jew ekonomiku jew ta’ xi gwadann ieħor personali. Illi fil-laqgħa tal-Kumitat tal-Kamra tar-Rappreżentanti għall-Abbozz tal-Liġi dwar dawn l-emendi l-Onor. Tonio Borg igħid hekk dwar l-iskop ta’ l-emenda għall-artikolu 250 in diżamina. “Qabel ir-rikatt kien ikkonsidrat biss bħala att kriminali jekk kien iwassal għal gwadann ekonomiku, bdil jew distruzzjoni ta’ provvediment kuntrattwali jew inkella ta’ testment, però bl-emenda li qed nagħmlu r-riktatt se jkun ipprojbit kriminalment għal kwalunkwe skop u se jkun meqjus bħala att kriminali, anke jekk, per eżempju, ikun hemm theddida ta’ inġurja jew ta’ malafama fil-konfront ta’ persuna. Illi għalhekk bl-emenda introdotta kull persuna li tagħmel rikatt fil-konfront ta’ persuna oħra u dana sabiex iġġiegħel lil dik il-persuna tagħmel xi ħaġa jew tonqos milli tagħmel xi ħaġa hija hatja ta’ dana r-reat”. … Illi fil-fehma ta’ dina l-Qorti r-reat huwa wieħed ikkunsmat fil-mument li ssir it-theddida. Ma hux neċessarju għalhekk illi l-malvivent ikun irnexxa fl-intent tiegħu u cioè li jkun laħaq l-għan wara r-rikatt għaliex fil-mument illi ssir it-theddida r-reat ikun wieħed komplut. Illi l-Professur Mamo jgħid hekk fin-notamenti tiegħu dwar dak li jikkostitwixxi t-theddid: “any menance of an evil however conveyed to anyone and capable of intimidating him is a threat”. Konsegwentement l-intenzjoni wara r-rikatt jew it-theddida hija li l-malvivent iġiegħed lill-vittma tiegħu jagħmel xi ħaġa li altrimenti ma kienx ser jagħmel billi jbeżżgħu b’minaċċa ta’ ħsara li tista’ tiġri lill-vittma tiegħu jekk ma jagħmilx dak illi jrid iġiegħlu jagħmel. Fil-fatt is-subinċiż (2) ta’ l-istess disposizzjoni tal-liġi tipprevedi żieda fil-piena meta r-rikattatur jirnexxielu fl-intenzjoni tiegħu. 

The substance of the observations by the Court in the above-mentioned judgement essentially are that any person who blackmails another person to compel him/her to do or desist from doing a particular thing, then that person is guilty of the crime of extortion in terms of Section 250 of Chapter 9 of the Laws of Malta. Where originally the crime of extortion subsisted only when this was done for the purposes of economic gain, today this crime subsists when the blackmail is done for any purpose - and not limitedly for an economic gain - even if, for example, the person threatens another of defaming him in public. The crime subsists as soon as the threat is made towards another person irrespective of whether the ultimate aim is attained or not. If the ultimate aim is attained, the law provides for an increase in punishment.

When the facts of the case, particularly some of the messages sent by the accused to the victims, namely to XXX, are considered in the light of the legal principles set out in the above-mentioned judgement Il-Pulizija v. Elbakry and in the light of Section 250 of Chapter 9 the Laws of Malta, the Court cannot but conclude that the accused did indeed blackmail the victims, namely and in particular XXX. In his messages - namely the message to XXX dated 29th March 2019[footnoteRef:49], the message to XXX and to XXX dated 1st April 2019[footnoteRef:50] and the message to XXX[footnoteRef:51] - the accused repeatedly threatened them that he would go public with his dispute against XXX and  that he would show everyone what sort of person XXX really is and that he would also report them to the Police and to the Polish Consul in Malta if his requests for payment remained unheeded. The accused actually acted on part of his threat and published his version of facts concerning his dispute with XXX. [49:  Folio 176 to 178 of the records of the proceedings. ]  [50:  Folio 230 and 231 of the records of the proceedings.]  [51:  Folio 189 of the records of the proceedings. ] 


In the light of the contents of these messages addressed by the accused to XXX, the Court reiterates that in this case the offence of extortion subsists.

Fifth charge - On the 7th February 2019 and the months after with his conduct caused XXX to fear that violence will be used against him/her or his property or against the person or property of any of his ascendants, descendants, brothers or sisters of any person mentioned.

The accused is being charged with the offence of causing others to fear that violence will be used against them, in terms of Section 251B of Chapter 9 of the Laws of Malta.

The legal principles regulating this particular offence have been set out in numerous judgements delivered by the Maltese Courts, an example of which is the judgement in the names Il-Pulizija v. Ahma Ilewi, decided by the Court of Magistrates (Malta) as a Court of Criminal Judicature on the 7th March 2017. In this judgement the Court observed that: l-imputat jinsab akkużat ukoll bir-reat ta’ l-hekk imsejjaħ “harassment” bil-vjolenza kif previst fl-artikolu 251B tal-Kapitolu 9. Illi f’sentenza mogħtija mill-Qorti ta’ l-Appell Kriminali fl-ismijiet Il-Pulizija v. Raymond Parnis (per Prim’ Imħallef Vincent DeGaetano 24/04/2009), il-Qorti tat definizzjoni eżawrjenti ta’ dak li jikkostitwixxi l-harassment taħt dina d-disposizzjoni tal-liġi. Il-Qorti ta’ l-Appell fis-sentenza tagħha fil-fatt tissottolinja l-fatt illi l-kelma “imġieba” fit-test tal-liġi timplika “a course of conduct” u mhux xi inċident wieħed iżolat[footnoteRef:52]. Il-Qorti tistqarr: …. Illi dawn l-affarijiet kollha li seħħew fil-kuntest ta’ inċident wieħed - ma jistgħu qatt jammontaw għar-reat kontemplat fl-Artikolu 251B imsemmi. Dan ir-reat ġie evidentement ispirat mill-Artikolu 4(1) tal-Protection From Harassment Act, 1997 ta’ l-Ingilterra, liema artikolu jipprovdi testwalment hekk: “A person whose course of conduct causes another to fear, on at least two occasions, that violence will be used against him is guilty of an offence if he knows or ought to know that this course of conduct will cause the other so to fear on each of those occassions”. L-Artikolu 251B tagħna - u hawn il-Qorti ser tuża t-test Ingliż proprju biex wieħed ikun jista’ jara x-xebħ u fejn saru t-tibdiliet - jipprovdi fis-subartikolu (1) tiegħu, hekk: “A person whose course of conduct causes another to fear that violence will be used against him or his property or against the person or property of any of his ascendants, descendants, brothers or sisters of any person mentioned in sub-article (1) of article 222 shall be guilty of an offence if he knows or ought to know that his course of conduct will cause the other so to fear on each of these occasions…”. Il-kliem “on each of those occasions” huwa indikattiv li l-att materjali ma jistax iseħħ f’okkazzjoni waħda iżda jrid ikun hemm għall-inqas żewġ okkazzjonijiet - proprju kif jingħad fl-matriċi Ingliża “on at least two occasions”. Għal xi raġuni - fil-fehma ta’ din il-Qorti kompletament illoġika - il-kliem “on at least two occasions tħallew barra”. Fi kliem l-edituri ta’ Blackstone’s Criminal Practice, 2008: “How separate the two occasions must be remains to be seen. The nature of stalking, the activity which primarily created the need for the new offences, might mean that the occasions are likely to be on separate days, although it may be possible to differentiate activities on one day where they can be viewed as not being continuous. The further apart the incidents, the less likely it is that they will be regarded as a course of conduct … it was recognised, however that circumstance can be conceived where incidents, as far apart as a year, could constitute a course of conduct”. The type of incidents would be those intended to occur on an annual event such as a religious festival or a birthday…” Din il-Qorti mhux ser tipprova tagħti definizzjoni eżawrjenti ta’ x’jammonta għal “course of conduct” għall-fini ta’ l-imsemmi Artikolu 251B(1) - u anqas ma hi ser tipprova telenka każijiet, anke jekk biss bħala forma ta’ eżempju, li jammontaw jew ma jammontawx għal tali “imġieba”, ħaġa li trid tiġi deċiża minn każ għal każ skond iċ-ċirkostanzi u bl-applikazzjoni ta’ doża ġenwina ta’ saġġezza min-naħa tal-ġudikant. Dak li qed jiġi deċiż f’din il-kawża hu biss li inċident wieħed (u per di più, ta’ minuti) ma jammontax għal “course of conduct” għall-finijiet ta’ l-Artikolu 251B(1). In oltre huwa evidenti li l-vjolenza kontemplata fl-imsemmi artikolu hija dik li talvolta tista’ tiġi perpetrata fil-futur u mhux dik li effettivament tkun ġiet kommessa. Il-vjolenza effettivament kommessa tiġi punita taħt disposizzjonijiet oħra tal-liġi”. [52:  Emphasis by the Court. ] 


From the principles set out in the above-mentioned judgement it clearly results that for the offence in terms of Section 251B of Chapter 9 of the Laws of Malta, there must be a course of conduct which instils in the recipient/target of such conduct fear that violence will be used against him or his property or against the person or property of the persons mentioned in the law. 

Even though the main threats towards XXX and XXX and in general towards XXX by the accused were that he would go public about his dispute with XXX and with XXX and that he would report XXX to the Police and other authorities, there were two specific instances, a few days apart from each other, which in the Court’s view constitute harassment with violence in terms of Section 251B of Chapter 9 of the Laws of Malta, particularly towards XXX 

In a message dated 11th February 2019 - folios 38 and 39 of the records of the proceedings - the accused told XXX: Oh I almost forgot. I took a picture of a place you may recognise by heart. The photo shows history, this very place looks completely different today. Things change  - and then on his Instagram page he posted photo of a burnt down property with the word MOSTA written on it (Mosta being the locality where XXX and his family live), with the caption Fort Campbell looks like a deserted prison where those who forget about principles served long but fair sentences. In a series of e-mails dated 13th February 2019, which e-mails were sent over a span of thirty minutes - addressed to Olga Finkel and copied to XXX, Ramona Azzopardi, Robert Zammit, XXX and Pierre Zammit, but which clearly refer to XXX the accused wrote: and if you want to go the Daphne Caruana Galizia solution, so be it. After what you have done to me I am loosing my will to live. … XXX now knows that her husband fucks prostitutes on his business trips. XXX wife will learn about it too. You made it personal by contacting my boyfriend behind my back and telling him I am mentally sick again. So now you will see how the revenge from a strong Northern lad looks like. … I will also make sure that the clients whom I formally still represent learn that Ms. Zyglinska whom XXX went to employ to conduct their complex proceedings which are complete precedent has no experience in gambling whatsoever and does not speak English. I have no career in the legal industry anymore. I am no longer capable of working as a lawyer. You destroyed me professionally only because a guy who is complete ignorant in how to run a law firm because he never worked in any before had such craving. On the other hand, I am free and as wrote to XXX I have nothing to lose. You just unleashed me.  

The Court reiterates that within the course of conduct of the accused towards various persons all of whom work at XXX and in particular towards XXX, these two instances surely amount to a course of conduct which caused in the victims - in particular XXX - fear that violence will be used against them or their property or other members of their immediate family. In view of these considerations the Court deems that the accused did indeed act in way which caused fear in the victims that violence will be used against them in violation of Section 251B of Chapter 9 of the Laws of Malta.   

Sixth charge and seventh charge - On the 7th February 2019 and the months after by means of an electronic communications network or apparatus threatened the commission of any crime or with intent to extort money or any other thing or to make any gain, or with intent to induce XXX to do or omit from doing anything, threatened to accuse or to make a complaint against, or to defame and on the 7th February 2019 and the months after of having misused electronic equipment.

The accused is being charged with the offence of use of electronic communications apparatus to make threats in terms of Section 49 of Chapter 399 of the Laws of Malta, which Section provides that: any person who be means of an electronic communications network or apparatus - (a) threatens the commission of any crime; or (b) with intent to extort money or any other thing, or to make any gain, or with intent to induce another person to do or omit from doing any thing, threatens to accuse or to make a complaint against, or to defame, that or another person; (c) makes any other improper use thereof, shall on conviction be liable to a fine (multa) not exceeding twenty three thousand two hundred and ninety three euro and seventy three cents (€23,293.73) and, in the case of a continuing offence, to a further fine (multa) not exceeding four hundred and sixty-five euro and eighty seven cents (€465.87) for each day during which the offence continues; Provided that mere defamatory words or statements uttered or published on an electronic communications network or apparatus and which may give rise to an action for defamation or slander in the Media and Defamation Act, shall not constitute an offence under this Act.

In the light of that already observed above with reference to the fourth charge  brought against the accused, that is the charge of extortion in terms of Section 250 of Chapter 9 of the Laws of Malta, the Court deems that the accused in threatening XXX and XXX that he would go public with his dispute against XXX and  that he would show everyone what sort of person XXX really is and that he would also report them to the Police and to the Polish Consul in Malta if his requests for payment remained unheeded by means of messages on Whatsapp and other means, also acted in violation of Section 49(b) of Chapter 399 of the Laws of Malta, and therefore the requirements for the offence therein stipulated subsist in this case.

In so far as concerns the use of electronic communications network or apparatus to threaten the commission of any crime, the Court refers to the Instagram post posted on the 11th February 2019 and to the e-mails sent on the 13th February 2019 and deems that the accused in so doing also acted in violation of Section 49(a) of Chapter 399 of the Laws of Malta and in this case too the requirements for the offence therein stipulated subsist.

Once the Court has reached the above-mentioned conclusions, it deems that it does not need to delve into whether or not the accused acted in violation of sub-section (c) of Section 49 of Chapter 399 of the Laws of Malta, since such considerations and consequent observations and conclusions would be totally superfluous at this stage. 

Eighth charge and ninth charge - On the 7th February 2019 and the months after of having threatened, provoked XXXX and on the 7th February 2019 and the months after by any writing, whether anonymous or signed in his own or in a fictitious name, threatened XXX.

The accused is clearly being charged with the contravention provided for under Section 339(1)(e) of Chapter 9 of the Laws of Malta and with the offence of threats by means of writings under Section 249 of the Laws of Malta. 

Section 339(1)(e) of Chapter 9 of the Laws of Malta provides that: every person is guilty of a contravention against the person who: (e) utters insults or threats not otherwise provided for in this Code, or being provoked, carries his insult beyond the limit warranted by the provocation. Section 249 of Chapter 9 of the Laws of Malta provides that: whosoever by means of any writing, whether anonymous or signed in his own or in a fictitious name, shall threaten the commission of any crime whatsoever, shall, on conviction, be liable to imprisonment for a term of six to twelve months or to a fine (multa) not exceeding five thousand Euro (€5,000), or to both such imprisonment and fine…

As clearly results from that observed above, the accused threatened XXXin writing by means of, inter alia, Whatsapp messages, Instagram posts and e-mails. The threats the Court is referring to specifically are those made by means of the message sent to XXX on the 11th February 2019 and relevant Instagram post and by means of a series of e-mails sent to Olga Finkel and copied to a number of persons, including XXX. Borg, dated 13th February 2019. That this message and e-mails amount to a threat of the commission of a crime clearly results from the definition given Antolisei in his book Manuale di Diritto Penale - Parte Speciale of the term minaccia (threat): è sufficiente che la minaccia sia tale da turbare la tranquillità delle persone a cui è rivolta, come nel caso che taluna dica ad un altro “ti faro” vedere di che cosa sono capace.

Therefore, whilst the accused cannot be found guilty of the contravention under Section 339(1)(e) of Chapter 9 of the Laws of Malta because the contravention in this case does not subsist, he did act in violation of Section 249 of Cħaper 9 of the Laws of Malta.

Insanity Plea

The accused tries to avoid all criminal responsibility for his acts by pleading that at the time of the commission of the acts forming the subject-matter of these proceedings he was in a state of insanity as a result of bullying on the part of XXX, in particular by XXX, and of way he was isolated by them. He in fact sets out this plea in paragraphs C, D and E of his Note of Submissions at folios 437 to 451 of the records of the proceedings. In support of his plea the accused refers extensively to the testimony of Dr. Mark Xuereb who, together with his Crisis Team, worked with the accused in order to sort out his various issues. 

Dr. Mark Xuereb, who testified during the sitting held on the 13th February 2020[footnoteRef:53], declared that: being a crisis psychiatrist, I run a crisis team and I met Dr. Bartosz in fact in a crisis context. Essentially what happened was approximately a year ago, I got a call from I think was his HR Manager a lady, who was concerned about this gentleman. I subsequently met this gentleman and I started seeing him on a fairly regular basis, when I say I it also includes my team which consists of psychotherapists, psychologists and there was this exchange periodically between me and Dr. Bartosz for a number of times and I have to say that he was always available, he was always collaborative, he was always cooperative and always ready and keen as it were to resolve this issue. I saw him, for records sake, approximately I would say on as required basis, but certainly on a weekly, sometimes twice weekly but I would say three to four times a month and these are my findings. … Essentially, the HR lady said, the word is worried and argumentative and I said fine I am happy to see him with our crisis team, we assigned him with a crisis worker somebody he could liaise and talk with and also gave him a crisis telephone number so that in emergency we have a number which is generally available twenty-four/seven specific for these crisis. So we started setting up, as we call it in psychological and psychiatric terms, a crisis management plan. During the sessions I found Dr. Bartosz to be concerned, quite distressed at some sort of old disagreement between him, I believe and the company or his boss about agreements or contractual agreements. But as I said, I have to highlight, that there was always this wish to collaborate, to analyse, to delve further to get out of this crisis. I think I also gave the Court a letter or certificate which we can also refer to if you wish. That is sort of a resumè. … This is a resumè of what the problem and what the crisis is and what we are planning to do and what we are ready to do because this is work in progress and this is dated the 27th January and I can read it. “Dear colleagues, may I ask you to support, and may I ask the Court and the forensic services with whom we work and we liaise, to support this gentleman who I have known professionally for the past year or so. Bartosz suffered from an acute stress reaction.” Essentially tra parentesi, when you are faced through crisis your coping systems are overwhelmed and momentarily you may behave or do or act in certain ways maybe out of context. … The crisis of this clash with his employer and with the HR people, where to use a metaphor, he was talking oranges and they were talking apples. So, there wasn’t this communication, it was fuelled again, with culture shock. Let’s not forget, he is a gentleman, I can be released from professional secrecy, he has his own issues he has to take anti-viral medication for HIV because obviously that has its own issues, that makes you characteristically, your cognitive reserve your psychological reserve is over there but he was still trying to cope and as I said in my letter, “as well as a culture shock. He was faced an alien environment,” even the language he speaks a very good English and he is a very intelligent man and in fact he is trying now to learn more languages and he is trying to show you that he is trying to sort of move ahead, so he is really trying to build his life. But at that moment he felt cornered and constrained and this was subjective. So, I’ve treated him for severe anxiety and the way we treat is essentially through four tellers. The first one is lifestyle changes, the basic things, walk, pray, meditate, do not take coffees, avoid any substances, meditation, hobbies and relax, that’s one. Number two I’ve assigned a crisis psychotherapist to to be able to interact, to vent and perhaps to channel his anxieties in a more constructive way. The third thing is medication which consisted in a number of pills, essentially to stabilise him and to basically focus more. So, all this anxiety basically this counterproductive energy would be focused in the right direction and finally, something which we are probably going to do in the foreseeable future is magnetic stimulation therapy which in a nutshell is using a magnet, those who do physics know that when using a magnet on a wire, basically the magnet which is on and off, the wire reconnects so the brain doesn’t only have chemicals but has got wires and switches. Again, how would that help, it would help to make him more efficient to treat this adjustment disorder due to stress reaction. Finally, I say that he wants to get on with his life. This particular behaviour was situational what in psychology we call a state versus the trait component of your character. State is the start, that moment in time, where a trait is a repetitive pattern, but this was a situation where he was unhappy and unwell. There were things which he wanted to address, perhaps his limitations, perhaps his language, perhaps also the antiretrovirals he was taking, were all you know how it is “bil-qatra l-qatra”, every little bit helps but in a negative way. Then in the final two sentences I say, that this was an out of character situation, a state situation that he wants to get on with his life in as an honest law-abiding professional. As I said he has plans, he is learning Spanish, he is reading Yung, he really wants to be productive, it’s not like idling away in prison and he already has plans for the future, whether it is in Malta or not or with friends, he is really trying to re-connect. He wishes to use his talents proactively and constructively, he collaborates gully as I said with our clinical plan, he is learning a lot through books and is keen to build his social future. He gets regular counselling and I think his prognosis is favourable and good. I truly wish him well and will continue to follow him up. … There was this what we call in in psychology, decompensation. Crisis don’t let you, crises in Greek means crenean to the side, and this is not because he doesn’t got the skills but when you are pushed, and you’re pushed and you’re pushed and you have issues when you know that you are out of your culture and society, and I can remember my first day in the University you feel like a fish out of the water, so it was a situation, a state as opposed to a trait. This is not a repetitive pattern of maladaptive behaviour. … he definition of acute stress reaction/adjustment disorder, the definition can span from four weeks up to eighteen months. That is the definition which he fulfils. But as I said now, he is keen, he basically wants to get going. If you ask him, he is ready to negotiate to get out of this issue. I’ve told him that obviously he has to continue collaborating with the law and with us, with somebody who is taking care of him and I’ve never had any issue with him that he told me I don’t want, so I’ve had full collaboration. [53:  Folio 407 to 413 of the records of the proceedings. ] 


Asked: When you started seeing him, did you know what happened in the sense did he tell you anything? Dr. Xuereb replied: I can tell you what I know and what I recall. So, there was altercation with his boss, the nitty gritty I don’t know but essentially there was some contractual agreement I think he was promised A and he was given B or C and then there was this sort of disagreement. Then there were other issues, I think about his role, his job description which he had certain expectations or the other side, something on those lines I think. Asked: When he goes through this period, let’s call it upset, his mental faculties, I mean his reactions, would he know what he is doing, was he reacting voluntarily or not? He replied: As I said before, he is cornered and when you are cornered, you would do certain things that are out of character, so, the answer will be no he would not be aware. Now if you had to tell me out of ten facts is he aware of six or five, that’s a very difficult thing to answer but, what is certain is that, like anybody else because we all have our limits and it’s not about the weak or strong, actually this is very versatile and I don’t want to but him up, he has his limitations and he has to work on them, let’s be clear but he understands that but the answer is no. There would have been times when because he was cornered or constraint or all the other things I mentioned before, he would have acted out of character and would have been aware of the situation and the repercussions thereof. Asked by the Court: Let me put this in very simple terms, would that be a mental impairment even if momentarily or an overreaction? Dr. Xuereb replied: There would be both, but there certainly would be a mental, to use that term. If you had to talk to him now and I had to talk to him the first day, the first week he had to vent quite rightly because you know you have to take it off your stomach and that’s important. Now if you had to look at him he would still want to sort of resolve the issue but perhaps in a more analytical, in a more socratic sort of way to understand and Yung as well because he is looking at Yung as well. Asked: Does bullying, isolating, the fact that he was thrown out of his apartment, does this leave an effect on his mental condition? He replied: That of course it would, I’m glad that you are mentioning it. Essentially if I am in a superior position and emotions escalate, and I am being told to move my office, my desk and get out that obviously would constitute bullying and that obviously would constitute force majeure. Again, obviously I was not there and I cannot say, but of you had to tell me listen is that emotional stress anxiety, yes of course it is absolutely. Asked by the Court: Apart from the antivirals which he was taking, or he is taking, have you been informed or did you find out or did he tell you whether there were other maybe mental or characterial issues? Dr. Xuereb replied: The antivirals, these what we call retro-virals, unfortunately with time have what we call an inhibitory neuroplastic effect (INE). Essentially what does that mean? The brain as I keep saying does not have only chemicals but it has wires and switches, unfortunately this is a no side effect long term, the contacts tend to be a little rusty, they tend to disconnect and this happen specifically in the front part of the brain and the limbic system and these are two centres which allow reason, emotion control for example what stops me from shouting now because I am at Court and I can’t shout so it’s the inhibitory that start go. In the past, yes, there were issues with alcohol and there were drugs as well, and this was a way to try and self-medicate to try and cope. Let’s not forget not to but him up. He is not stupid, he has a particular IQ, there is always room for improvement and he understands that. So, to answer your question, yes there would have been these other situations. His past issues as well in Poland, obviously he is not twelve anymore, he would have had crisis in the past, relationship issues. Let’s not forget his male partner, there is a statistically more of a propensity to disagreements, to stress. So, as I said before, so every little helps but in a negative way.

In so far as concerns the alleged bi-polarism of the accused Dr. Mark Xuereb testified: the most common misdiagnosed disorder, at the moment in the West is bi-polar disorder. Bi-polar disorder has a very strict criteria and why is it most commonly misdiagnosed because it’s on the media, everybody has bi-polar disorder. So, one has to be careful when speaking about bi-polar disorder not to be sort fox not to be fooled. Now behavioural changes have a hierarchy of classification. So we start with the organic and then we go to the less or what we know as more causes, what we call the international classification of diseases, chapter six from WHO of last year and there is the Diagnostic and Statistical Manual version 5 which is the American. Some people use this one depending on the way you train. I train in the UK so in the UK there is the WHO. I am saying this because when I look at the classification, adjustment disorder and substances used, by substances I mean also the retro-virals and I am not talking about the past drugs, are higher in the hierarchy as opposed to bi-polar disorder. So, technically you should give more priority, more influence on that as opposed to that. Can they co-exist? Yes, of course they can because life isn’t simple unfortunately. But when I have seen him, this was more an adjustment, fuelled by the side affects of the retro-virals and maybe yes substances to try and cope as opposed to bi-polar. Has he got active by bi-polar disorder now? No way because with respect he will be jumping around, talking, he’s be waiting here patiently as far as I can see politely so, that’s not an issue. Is he prone? Yes, we are all prone. So, he is prone to depression because it is bullying, he is prone to other disorders like all of us. As an example, if I continue drinking, taking cocaine and if I smoke three joints a day, I could have Einstein’s brain. Sorry I don’t want to sound like a circular but skirting. Essentially this bi-polar issue has been banded about. … the bi-polar is episodic, you can get it today and you can get it in six years time. But again, I have the luxury of retrospection, this was not due to bi-polar, there may have been some symptoms which overlap but then that’s the job of the psychiatrist.

Asked for how long the accused has been on retro-antivirals, Dr. Mark Xuereb replied: This for a certain number of years, definitely for three or four years at least and it is an established co-relation with this stress, even if he didn’t have the side effects of the retrovirals, to know that you have to go to have your blood test, your intimacies compromise, so it’s like having diabetes you’re always living with this shadow and that’s why he is studying Yung because he is learning to accept his shadows which is a characteristic of Yung psychotherapy.

The plea of insanity under Maltese Criminal Law is dealt with under Section 33(a) of Chapter 9 of the Laws of Malta, which Section provides that: every person is exempt from criminal responsibility if at the time of the act or omission complained of, such person - (a) was in a state of insanity… The state of insanity and relative plea have been various times examined and analysed by Maltese Courts, as for example in the judgement in the name Ir-Repubblika ta’ Malta v. David Norbert Schembri, decided by the Court of Criminal Appeal on the 25th September 2008, where the Court observed that: kif inhu risaput l-espressjoni “stat ta’ ġenn” [state of insanity] fil-paragrafu (a) ta’ l-Artikolu 33 tal-Kodiċi Kriminali għandha sinifikat legali li mhux neċessarjament jattalja ruħu ma’ dak li fil-mediċina jew fil-psikjatrija jitqies bħala “ġenn”. Kif jispjegaw l-awturi Jones u Christie fil-ktieb tagħhom Criminal Law: “It is important to emphasise at the outset that insanity is a purely legal concept. It is not a clinical term derived from psychiatry or psychology. Insanity is not synonymous with any medical conception of mental disorder.” “Fi kliem ieħor persuna tista’ tkun marida mentalment fil-mument li tkun għamlet l-att ta’ kommissjoni jew ommissjoni li jammonta għall-element materjali tar-reat iżda dan ma jfissirx neċessarjament li dik il-persuna kienet fi “stat ta’ ġenn” għall-finijiet ta’ l-imsemmi Artikolu 33(a), cioè tali li tkun eżenti minn responsabilità kriminali. Biex ikun hemm l-istat ta’ ġenn li jeżenta mir-responsabilità kriminali jrid jirriżulta (imqar fuq bażi ta’ probabilità, meta d-demenza tkun ġiet eċċepita mill-akkużat jew imputat u allura il-piż ikun fuqu biex jipprova l-fatt) li l-akkużat jew imputat kien qed ibati minn marda tal-moħħ li minħabba fiha, fil-mument ta’ l-att ta’ kommissjoni jew ommissjoni,  huwa kien priv (i) jew mill-kapaċità li jifhem in-natura u l-kwalità ta’ dak l-att li qed jagħmel, jew (ii) mill-kapaċità li jifhem li dak li qed jagħmel hu ħażin, jew (iii) mill-kapaċità li jagħżel jekk jagħmilx jew le dak l-att. Marda tal-moħħ - disease of the mind bl-Ingliż - mhux neċessarjament tkun patoloġija lokalizzata fil-moħħ - in the brain. Kif jipsjega Lora Diplock fil-każ ta’ Sullivan [1984] AC 156, u b’referenza għall-M’Naghten Rules - regoli, li wieħed m’għandux jinsa, jirreferu biss għall-kapaċità di intendere, mentri l-Liġi tagħna tikkunsidra wkoll jekk kienx hemm il-kapaċità di volere - “The nomenclature adopted by the medical profession may change from time to time … But the meaning of the expression “disease of the mind” as the cause of “a defect of reason” remains unchanged for the purpose of the application of the M’Naghten Rules … “mind” in the M’Naghten Rules is used in the ordinary sense of the mental faculties of reason, memory and understanding. If the effect of a disease is to impair these faculties so severely as to have either of the consequences referred to in the latter part of the rules, it matters not whether the aetiology of the impairment is organic, as in epilepsy, or functional, of whether the impairment itself is permanent or is transient and intermittent, provided that it subsisted at the time of commission of the act.” U kif spejgat aktar fi Blackstone’s Criminal Practice 2008: “It can also be seen that to a large extent, whether something is a disease of the mind depends on the consequences it produces - impairment of the faculties of reason, memory and understanding. The disease certainly need not be one primarily located in the brain if it produces the relevant consequences there. Thus areteriosclerosis (hardening of the arteries) causing temporary loss of consciousness is a disease of the mind for these purposes even though it is of physical rather than mental origin. However, not every cause of and impairment of these mental faculties is a disease of the mind. A disease is something internal to the accused and so “A malfunctioning of the mind of transitory effect caused by the application to the body of some external factor such as violence, drugs, including anasethetics, alcohol and hypnotic influences cannot fairly be said to be due to disease (per Lawton LJ in Quick QB 910 at p. 922…)”. L-istess jista’ jingħad fil-każ ta’ dipendenza, anke waħda qawwija, fuq drogi - tali dipendenza fiha nnifisha ma tammontax għal marda tal-moħħ għall-finijiet ta’ l-Artikolu 33(a) imsemmi. Biex din il-Qorti tikkonkludi fuq dan l-aspett ser tikkwota minn dak li wieħed isib fl-appunti tal-Professur Sir Anthony Mamo: “The question of [insanity], when it arises, is one of fact: it has, that is to say, to be decided whether the defendant had a mental disease and, if so, whether it was of such a character and degree as to take away the capacity to know the nature of his act or to help doing it”. 

When the testimony of Dr. Mark Xuereb regarding his analysis and observation of the mental state of the accused is considered in the light of the above-quoted principles of law, it clearly results that the accused cannot plead insanity. The accused ex admissis claims and Dr. Mark Xuereb confirms that he acted in the way he acted because of the situation he found himself in when he perceived that he was being bullied and isolated in a foreign country with no money and no friends, exacerbated such acts by the retro-antivirals which the accused takes for his particular health condition. As quoted above, a malfunctioning of the mind of transitory effect caused by the application to the body of some external factor such as violence, drugs, including anasethetics, alcohol and hypnotic influences cannot fairly be said to be due to disease, that is due to disease of the mind. Consequently the exemption from criminal responsibility in terms of Section 33(a) of Chapter 9 of the Laws of Malta does not apply and cannot be applied in this case.

In the light of the above, the Court, while not finding the accused guilty of the first, second, third and eighth charge brought against him since the Prosecution did not prove beyond reasonable doubt that the accused is indeed guilty of said charges and consequently acquits him from these charges, and whilst abstaining from considering the seventh charge brought against the accused in so far as this refers to Section 49(c) of Chapter 399 of the Laws of Malta, it is finding the accused guilty of the fourth, fifth, sixth and ninth charge brought against. 

For the purposes of punishment the Court took into account the nature of the charges brought against the accused but also the fact that the accused is a first time offender. It is also taking into account the fact that with his acts the accused violated various criminal provisions from different laws and therefore the principle of the absorption of the minor offences into the graver offence applies in this case.

Therefore, whilst reiterating that it is not finding the accused guilty first, second, third and eighth charge brought against him and consequently acquits him from said charges, and that it is abstaining from considering the seventh charge brought against the accused, after considering Sections 31, 249, 250, 251B, 251D(2) of Chapter 9 of the Laws of Malta and Section 49(a) and (b) of Chapter 399 of the Laws of Malta, the Court, whilst reiterating that it is finding the accused guilty of the fourth, fifth, sixth and ninth charge brought against him, condemns him to eighteen (18) months imprisonment. In terms of Section 22 of Chapter 9 of the Laws of Malta, the period of time which the accused has spent in preventive custody shall count as part of the term of eighteen (18) months imprisonment being here imposed on him.

In terms of Section 383 of Chapter 9 of the Laws of Malta, for the purpose of providing for the safety of  XXX the accused is being bound by a recognizance amounting to one hundred and twenty Euro (€120) for a period of twelve (12) months in terms of the Bond for safety and individuals and for maintenance of good order in terms of sub-section (1) of Section 383 of Chapter 9 of the Laws of Malta, which Bond is attached to this judgement and thus forms an integral part thereof. The said period of twelve (12) months shall begin to run from the date when the accused is formally and definitively released from Corradino Correctional Facility. 

The Court explained to the accused that in terms of Section 387 of Chapter 9 of the Laws of Malta, should he fail to observe the conditions of his recognizance, the sum of one hundred and twenty Euro (€120) shall be forfeited to the Government of Malta. Should in such an eventuality the accused not pay the said sum of €120, he shall be arrested and consequently detained in terms of Section 586 of Chapter 9 of the Laws of Malta.   

In terms of Section 251D(3) and Section 412C of Chapter 9 of the Laws of Malta, the Court, in order to ensure that XXX the Court is imposing a Protection Order on the accused for a period of  five (5) years which shall begin to run from the date when the accused is formally and definitively released from Corradino Correctional Facility, under the terms and conditions set out in the relative Decree issued today, which Decree is being attached to this judgement and forms and integral part thereof.

In terms of Section 412C(11) of Chapter 9 of the Laws of Malta, the Court explained to the accused that if without reasonable excuse he contravenes any prohibition or restriction imposed upon him by the Protection Order issued today, he shall be guilty of an offence and shall, on conviction, be liable to a fine (multa) of seven thousand Euro (€7,000) or to imprisonment not exceeding two (2) years or to both such fine and imprisonment. 

In terms of Section 412C(6) of Chapter 9 of the Laws of Malta, the Court orders that this judgement and the Protection Order decree issued today be served on the Commissioner of Police.  

The parte civile request that the Court recommend, and even order itself, the removal of the accused from Malta in terms of the Free Movement of European Union Nationals and their Family Members Order, Subsidiary Legislation 406.17. Upon a thorough examination of the said Order the Court concludes that the removal of a European Citizen from Malta is at the discretion of the Principal Immigration Officer and not of the Court. This therefore means that the Court cannot recommend, and surely cannot order, the removal of the accused from Malta.
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