IL-QORTI TAL-APPELL KRIMINALI

Onor. Imhallef Dr. Aaron M. Bugeja M.A. (Law), LL.D. (melit)

Illum id-9 ta” Lulju 2020

Appell numru 116 tal-2019

I1-Pulizija
Vs.
Owen EBEJER

[1-Qorti :

1. Dan huwa appell minn sentenza moghtija mill-Qorti tal-Magistrati
(Malta) nhar 1-4 t’ April 2019 fil-konfront ta” Owen EBEJER, detentur
tal-karta tal-identita 325499M fejn gie mixli talli fis-27 ta” Mejju 2018,
ghall-habta ta” bejn i1-05:30 u s- 06:30, gewwa Triq Walter Ganado,
Pembroke (in suc¢int)

L Volontarjament kiser il-bonordni jew il-kwiet tal-pubbliku
b’ghajjat u glied;
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II.
III.

IV.

VL

VIL

VIIIL

Ingurja jew hedded lil James Farrugia;

F’lok pubbliku jew miftuh ghall-pubbliku kien fis-sakra b’tali
mod li ma kienx kapaci jiehu hsieb tieghu innifsu;

Minghajr ma dorob jew sawwat, hedded lil James Farrugia
b’gebel jew oggett iehor iebes jew waddab jew gabad xi arma
biex ihebb ghalih;

Volontarjament hassar jew ghamel hsara fi hwejjeg haddiehor,
mobbli jew immobbli, liema hsara tammonta ghal €236 ghad-
dannu ta” James Farrugia;

Bl-imgieba tieghu ikkaguna lil James Farrugia biza li se
tintunza vjolenza kontra tieghu jew kontra I-proprjeta tieghu
jew kontra l-persuna jew proprjeta ta” xi hall mill-axxendenti,
dixxendenti, ahwa jew familjari ohra tieghu;

Talli naqas li jobdi I-ordnijiet moghtija lilu minn PS345 uffic¢jal
pubbliku wagqt il-qadi tad-doveri tieghu jew ma halliex jew
fixkel jew indahal lill-imsemmi wuffi¢jal waqt il-qadi ta’
dmirijietu.

II-Qorti giet mitluba wkoll biex tipprovdi skont l-artikoli 383
u 412C tal-Kodi¢i Kriminali.

2. Permezz tas-sentenza aktar il-fuq imsemmija, dik il-Qorti filwagqt li

sabet lill-imputat Owen EBEJER mhux hati tat-tieni, tielet, sitt u
sebgha imputazzjonijiet u lliberatu minnhom, fil-kontemp sabitu
hati fir-rigward tal-ewwel, raba” u I-hames imputazzjonijiet u wara
li rat l-artikoli 17, 31, 251B(1), 338(dd)(ee)(ff), 339(1)(b)(e) u 325(1)(c)
tal-Kodi¢i Kriminali kkundannatu ghall-piena ta” multa ta” tmenin

euro (€80).
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3. L-Avukat Generali appella b'rikors datat 26 t' April 2019 stqarr li
hassu aggravat bis-sentenza aktar il-fuq imsemmija. I1-Qorti tibda
biex tirrimarka li lI-appell setgha kien redatt u strutturat bi ftit aktar
attenzjoni ghad-dettall u precizjoni fir-rigward tal-bazi legali tieghu.
Din il-Qorti sejra tammetti dan l-appell bhala wiehed validu in
kwantu minkejja dak mistqarr aktar il-fuq, il-hsieb tal-Avukat
Generali dwar ir-ragunijiet legali li fughom huwa bazat dan l-appell

huma riflessi fl-appell - ghalkemm setghu jigu precizati ahjar.

4. Fil-qosor l-Avukat Generali jargumenta 1li 1-Qorti tal-Magistrati
ghamlet enunc¢jazzjoni u applikazzjoni kompletament Zbaljata tal-
ligi meta infliggiet piena fil-konfront tal-appellat li ma kienetx
tinkwadra fil-parametri tal-Ligi Maltija. L-Avukat Generali jghid li
l-piena tal-multa ma kienetx tinkwadra fil-parametri tal-Ligi u dan
peress li skont l-artikolu 325(1)(c) tal-Kodic¢i Kriminali, ir-reat ta’
hsara volontarja fi proprjeta ta” haddiehor huwa punit bil-piena ta’
prigunerija ghal perjodu li ma jagbizx is-sitt xhur meta l-ammont
tal-hsara ma jkunx jiskorri I-mitejn u hamsin euro (€250). B’hekk
ghadda biex talab lil din il-Qorti sabiex thassar dik il-parti tas-
sentenza li kienet tikkonc¢erna l-piena li inghatat fil-konfront tal-
appellat u li teroga piena fil-parametri tal-Ligi. Inoltre, 1-Qorti tal-
Magistrati (Malta) ghazlet li taghti tifsira ta’ procedura sommarja
b’mod li ghaddiet ghas-sentenza minghajr ma tat lok ta” differiment
lil Prosekuzzjoni biex tkun tista’ tressaq xhud dwar il-hsarat sofferti.
Ghalkemm sommarji dawn il-proc¢eduri ma jeskludux il-possibilta

ta’ differimenti, f'kaz ta’ raguni gusta.
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Minn dan ir-ragunament, din il-Qorti tista” tithem li I-appell tal-Avukat

Generali huwa bbazat fuq zewgt aggraviji prin¢ipali, li pero jirrizolvu

ruhhom f’appell mill-piena u minn konsegwenza ta” sejbien ta’ htija, u

¢joe :

a.

li 1-Qorti tal-Magistrati applikat il-Ligi hazin ghall-kaz in dizamina
meta giet biex teroga l-piena in kwantu dik il-piena moghtija
minnha kienet, minhabba fix-xorta jew kwantita” taghha, differenti
minn dik preskritta bil-Ligi ghar-reat li dwaru l-parti misjuba hatja
kienet inghata dik is-sentenza;

li 1-Qorti tal-Magistrati ¢ahdet lill-Prosekuzzjoni jew lill-kwerelant
mid-dritt li jipproduc¢i b’appogg ghall-akkuza, xi prova
indispensabbli li kienet ammissibbli skont il-Ligi fir-rigward tad-

danni kagunati.

Illi fi proceduri t'appell dwar il-piena, il-Qorti tal-Appell Kriminali
trid tistharreg jekk il-piena inflitta mill-Qorti tal-Magistrati kienetx
taqa’ fil-parametri legali; jekk kienetx zbaljata fil-principju; jew jekk
kienetx manifestament ec¢cessiva. Din il-Qorti trid tara jekk il-Qorti
tal-Magistrati kienetx zbaljata fil-princ¢ipju jew erogatx piena li
kienet manifestament eccessiva. Kif gie mistqarr mill-Qorti tal-
Appell Kriminali (Superjuri) fil-kawza fl-ismijiet The Republic of
Malta vs. Kandemir Meryem Nilgum and Kucuk Melek deciza nhar
il-25 t’ Awissu 2005 :

It is clear that the first Court took into account all the mitigating as well as
the aggravating circumstances of the case, and therefore the punishment
awarded is neither wrong in principle nor manifestly excessive, even when
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taking into account the second and third grounds of appeal of appellant
Melek. As is stated in Blackstone’s Criminal Practice 2004 (supra):

“The phrase “wrong in principle or manifestly excessive’ has traditionally
been accepted as encapsulating the Court of Appeal’s general approach. It
conveys the idea that the Court of Appeal will not interfere merely because
the Crown Court sentence is above that which their lordships as
individuals would have imposed. The appellant must be able to show that
the way he was dealt with was outside the broad range of penalties or other
dispositions appropriate to the case. Thus in Nuttall (1908) 1 Cr App R 180,
Channell J said, ‘This court will...be reluctant to interfere with sentences
which do not seem to it to be wrong in principle, though they may appear
heavy to individual judges’ (emphasis added). Similarly, in Gumbs (1926)
19 Cr App R 74, Lord Hewart CJ stated: “...that this court never interferes
with the discretion of the court below merely on the ground that this court
might have passed a somewhat different sentence; for this court to revise a
sentence there must be some error in principle.” Both Channell ] in Nuttall
and Lord Hewart CJ in Gumbs use the phrase “wrong in principle’. In more
recent cases too numerous to mention, the Court of Appeal has used (either
additionally or alternatively to “wrong in principle’) words to the effect that
the sentence was ‘excessive’ or ‘manifestly excessive’. This does not,
however, cast any doubt on Channell J's dictum that a sentence will not be
reduced merely because it was on the severe side - an appeal will succeed
only if the sentence was excessive in the sense of being outside the
appropriate range for the offence and offender in question, as opposed to
being merely more than the Court of Appeal itself would have passed.”.

This is also the position that has been consistently taken by this Court, both
in its superior as well as in its inferior jurisdiction.

6. Illi f' dan il-kaz I-Avukat Generali, fis-sustanza, ghandu ragun u dan
peress li 1-Qorti tal-Magistrati sabet lill-appellat hati taht l-artikolu
325(1)(c) tal-Kodic¢i Kriminali u pprocediet biex tapplika l-piena tal-
multa - meta taht dan l-artikolu din il-kwalita ta” piena ma kienetx
prevista. Il-piena preskritta ghal sejbien ta” htija taht dan l-artikolu
325(1)(c) tal-Kodici Kriminali hija dik ta” prigunerija li ma tagbizx is-
sitt xhur. Dan il-parti tal-aggravju tal-Avukat Generali jimmerita li

jigi milqugh.
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7. Illi kwantu ghal dak li ghandu x’jagsam mal-konsegwenza tas-
sejbien ta’ htija u ¢joe relattivament ghall-possibilita li 1-Qorti ta’
gustizzja kriminali temana ordni ta” hlas jew kumpens ghal danni,
jigi ritenut is-segwenti. I1-Qorti tal-Magistrati jirrizulta li ma taghtax
lok li jittellghu xhieda ohra relattivi ghall-prova tal-ammont tal-
hsara f'dan il-kaz. Dik il-Qorti qgieset li dawk kienu proceduri
sommarji u l-istess Qorti ma riedetx li jinhela zZmien inutli

f'differimenti.

8. Fil-princ¢ipju dik il-Qorti ghandha ragun. Il-proc¢eduri quddiem il-
Qorti tal-Magistrati huma minn natura taghhom sommarji. Skop
ewlieni ta” procedura sommarja huwa ¢-celerita fid-determinazzjoni
tal-kawzi, i ma ghandhomx jinhlew f'differimenti bla bzonn.
Verament li dawn l-ahhar snin il-kawzi quddiem il-Qrati tal-
Magistrati saru ferm aktar komplessi u oneruzi minn dawk li kienu
fi Zzmien meta gie promulgat il-Kodi¢i Kriminali fI-1854. Illum il-
gurnata il-Magistrati ghandhom kompetenza penali u ¢ivili gholja
hafna meta mqgabbla ma dak li kienet fl-1854 meta giet imfassla 1-

procedura sommarja f'Malta kif baqghet tigi riflessa sal-lum.

9. B’hekk l-artikolu 377 tal-Kodi¢i Kriminali baqgha xi ftit jew wisq
jirrifletti hafna mill-kliem, u sikurament l-ispirtu, ta” dak li kien
originarjament l-artikolu 340,! minkejja t-trapass taz-zmien u l-bidla
radikali fil-kompetenza tal-Qrati tal-Magistrati, li matul is-snin gew

dejjem aktar moghtija oneri u responsabbiltajiet kompetenzjali li

! Tosto compiuto 1'esame della causa, e nello stesso giorno, quando cio fosse convenientemente
praticabile, la corte proferira’ la sua decisione, sia con liberare I'imputato, sia con condannarlo.....
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waslu ghal numru ferm akbar ta” kawzi li jridu jiddeciedu. L-
artikolu 377 tal-Kodi¢i Kriminali xorta baqa” jghid li meta jinghalaq
is-smiegh tal-kawza, il-Qorti, dakinhar stess, jekk jista” jkun, taghti

s-sentenza billi tillibera jew tikkundanna lill-imputat.

10.Sa” mill-bidu nett, il-Ligi ma tghidx li s-smiegh tal-kawza jrid ukoll
jinghalaq dakinhar stess. Biss huwa mholli f'idejn il-Magistrat li jara
jekk, fil-kaz in ezami quddiemu, jkunx hemm dawk ir-ragunijiet
serji u eccezzjonali li ghandhom jigu mnizzlin fil-verbal tal-kawza li
jiggustitikaw li jkun hemm differiment tal-udjenza ghal data ohra

successiva. Il-Ligi dan ma teskludihx; izda l-anqgas tinkoraggih.

11.F'dan il-kaz jirrizulta li 1-Qorti tal-Magistrati ezercitat id-
diskrezzjoni taghha b’'mod li jidher li kienet soddisfatta, mill-provi
li gew imresqa quddiemha, biex tasal ghall-konkluzjonijiet taghha
criminalibus dwar il-valur tal-hsara? u ghazlet li ma tikkoncedix
differiment iehor sabiex il-Prosekuzzjoni jew il-parte civile jresqu

dawk il-provi li suppost kien mehtieg minnhom li jresquhom f’dik

2Wiehed jifhem b'xi wiehed mill-kriterji stabbiliti fil-kawza fl-ismijiet Il-Pulizija vs Joseph Zahra
deciza fl-24 ta Frar 2003 minn din il-Qorti diversament presjeduta fejn gew stabbiliti s-segwenti
principji-

It-tieni aggravju hu li ma ngabitx l-ahjar prova dwar il-hsara kagunata fil-vettura tal-Gvern. L-appellant
ghandu, in parti, ragun. L-istima maghmula mix-xhud Paul Borg (ara d-dokument CC ezibit mix-xhud Charles
Caruana) hija opinjoni ex parte u mhux ta” perit nominat mill-qorti. Fin-nuqqas ta’ qbil bejn il-partijiet u salv
dak li jinghad fis- subartikolu (2) ta” 1-Artikolu 325, biex tigi determinata I- hsara ghall-finijiet ta’ 1-Artikolu
325(1) tal-Kodici Kriminali (moqri ma’ I-Artikolu 335 ta’ l-istess Kodici) din trid (i) jew tigi apprezzata
direttament mill-gudikant, fis-sens li jekk il- gudikant ikun jifhem bizzejjed jista” jiddetermina huwa stess 1-
ammont tal-hsara billi jezamina I-oggett in kwistjoni; jew (ii) il-parti leza tghid kemm effettivament hallset biex
issir it-tiswija ta’ jew fil-oggett; jew (iii) billi jitqabbad perit mill-qorti biex jaghti I-fehma tieghu dwar I- ammont
tal-hsara. F'dan il-kaz ma tqabbad ebda perit. L- uniku ammont li jista’ jigi minn din il-Qorti accettat bhala hsara
kagunata fil-vettura huwa dak ta Lm31 ghax effettivament dana I-ammont thallas mid-Dipartiment koncernat
biex inxtrat mera gdida minflok dik miksura (ara d-deposizzjoni ta’ Paul Borg, fol. 44). Dana l-ammont ipoggi
r-reat ipotizzat fil-paragrafu (c) ta’ I-Artikolu 325(1) u mhux, kif indikat fl-ewwel imputazzjoni kif migjuba mill-
Pulizija Ezekuttiva, fil-paragrafu (b).
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is-seduta. Il-Qorti tal-Magistrati setghet legalment u ragonevolment
tasal ghal dik il-konkluzjoni u ma hemm xejn fl-atti processwali li
jindika li I-Qorti ma mxietx ma xi wiehed mill-kriterji msemmija fil-

kawza Il-Pulizija vs. Joseph Zahra imsemmija.

12. Apparti minn hekk jirrizulta wkoll 1i dik il-Qorti ddecidiet li ma
tezercitax is-setgha taghha biex tordna l-applikazzjoni, inter alia, tal-
artikoli 15A jew 532A tal-Kodic¢i Kriminali f'dan il-kaz. Jinghad li
t'dawn l-artikoli tal-Ligi,? il-lokuzzjoni tal-Ligi hija tali li taghti
diskrezzjoni lill-Qorti jekk twettagx is-setgha taghha li tordna li jsir
hlas lill-parte civile fi¢-¢irkostanzi hemmhekk imsemmija. Dik il-
Qorti setghet legalment u ragonevolment tasal ghal dik il-
konkluzjoni u b’hekk din il-Qorti ma tarax li tista” tiddisturba dik is-

sentenza fuq dan il-punt.

Konkluzjoni

Ghaldagstant ghall-motivi premessi, il-Qorti geghda tiddisponi minn dan
l-appell billi tilga’ biss dik il-parti tal-aggravju tal-Avukat Generali
relattivament ghall-fatt 1i 1-Qorti tal-Magistrati applikat piena li ma
kienetx fin-natura u l-kwalita taghha dik preskritta mill-Ligi ghar-reat ta’
hsara volontarja. Ghalhekk tirriforma s-sentenza appellata billi thassar

biss dik il-parti tas-sentenza li tolqot il-piena u fejn ikkundannat lill-hati

3 u l-istess kif preskritt fl-artikoli 28H tal-Kodi¢i Kriminali jew l-artikolu 24 tal-Kapitolu 446 tal-Ligijiet
ta’ Malta.
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ghall-piena ta” multa ta” tmenin euro (€80) u minflok,* wara li rat l-artikoli
28A(1) u 28B tal-Kodi¢i Kriminali geghdha tikkundanna lill-hati ghall-
piena ta’ xaharejn prigunerija izda tordna li din is-sentenza in kwantu
ghal piena ta’ prigunerija m’ghandhiex tibda” ssehh hlief jekk matul il-
perjodu ta” sena mill-lum l-appellat jikkommetti reat iehor punibbli bi
prigunerija u dan wara li I-Qorti kompetenti tkun ai termini tal-Artikolu

28B tal-Kodic¢i Kriminali ordnat li din is-sentenza ghandha tigi fis-sehh.

Ai termini tal-Artikolu 28A(4) tal-Kodi¢i Kriminali, il-Qorti spjegat bi
kliem ¢ar u 1li jinftiehem lill-appellat ir-responsabbilita tieghu mnissla
mill-Artikolu 28B tal-Kodi¢i Kriminali fil-kaz li huwa jikkommetti reat
iehor li ghalih hemm il-piena ta” prigunerija fil-perjodu operattiv ta” din

1s-sentenza.

Altrimenti, safejn mhux mibdula b’din is-sentenza, il-Qorti

tikkonfermaha s-sentenza appellata fil-kumplament taghha.

Aaron M. Bugeja
Imhallef

* ukoll wara li gieset il-fedina penali tal-appellat, mnejn jirrizulta li Ebejer kien diga inghata ordni ta’
probation permezz ta’sentenza datata 22 ta’ Settembru 2015.
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