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QORTI KOSTITUZZJONALI
IMHALLFIN
S.T.O. PRIM IMHRALLEF MARK CHETCUTI

ONOR. IMHALLEF GIANNINO CARUANA DEMAJO
ONOR. IMHALLEF ANTHONY ELLUL

Seduta ta’ nhar it-Tnejn, 6 ta’ Lulju, 2020.

Numru 1

Rikors numru 55/19 JVC

lI-Pulizija
V.

Vincent Etienne Vella

II-Qorti:

1. B’rikors prezentat fil-11 ta’ Gunju 2020 I-appellant talab ir-rikuza
tal-Imhallef Anthony Ellul minhabba li kien il-gudikant li ppresjeda I-kawza
civili fl-ismijiet Fenplay Limited v. Vincent Etienne Vella (870/2009) fis-

6 ta’ Ottubru 2014. L-appellant isostni li:

“6. ll-mertu tal-kawza appena citata huwa identiku ghal dik tal-kawza
fl-ismijiet premessi; jista’fil-fatt jinghad illi z-zewg kaw?Zi jitrattaw l-aspett
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“12. Fl-umli fehma tal-esponenti, meta fis-sentenza taghha datata 6 ta’
Ottubru 2014 il-Qorti Civili, Prim’Awla ghamlet il-konsiderazzjonijiet
taghha |i permezz taghhom ikkonkludiet dak Ii effettivament
ikkonkludiet, il-Qorti kif presjeduta esprimiet u tat gudizzju li jincidi
direttament fuq il-mertu tal-kawza li minnha saret din ir-riferenza. Dan
kien inevitabbli.

“13. Ghall-esponenti, oggettivament jezistu ragunijiet validi sabiex I-
Onor. Imhallef Anthony Ellul jirrikuza ruhu, anke in omagg ghall-
principju legali illi gustizzja mhux biss trid issir izda trid ukoll tidher li ged
issir”.

2.  Bi twegiba prezentata fit-23 ta’ Gunju 2020 |-Avukat Generali
oppona ghat-talba u ghar-raguni li I-pro¢eduri kostituzzjonali u dawk civili
huma distinti minn xulxin, u li fdawn il-pro¢eduri I-Qorti ghandha twiegeb
il-mistogsija tal-Qorti referenti dwar jekk fil-kawza kriminali, l-appellant
kellux smigh xieraq. Kompla li I-meritu tal-appell hu kompletament

differenti minn dak deciz fil-kawza ¢ivili.

3. Fis-sentenza Indra v. Slovakia (46845/99) tal-1 ta’ Frar 2005, il-

QEDB qalet:-

“Under the objective test, it must be determined whether, quite apart
from the judge’s personal conduct, there are ascertainable facts which
may raise doubts as to his impartiality. In this respect even
appearances may be of a certain importance. What is at stake is the
confidence which the courts in a democratic society must inspire in the
public. Accordingly, any judge in respect of whom there is a legitimate
reason to fear a lack of impartiality must withdraw. This implies that
in deciding whether in a given case there is a legitimate reason to
fear that a particular judge lacks impartiality, the standpoint of the
party concerned is important but not decisive. What is decisive is
whether this fear can be held to be objectively justified (see
Wettstein, cited above, § 44)”.
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4. Ovvjament kollox jiddependi mic¢-cirkostanzi ta’ kull kaz. Sabiex
raguni twassal ghar-rikuza trid tkun wahda konkreta u mhux immaginata.
Fis-sentenza Repubblika ta’ Malta v. Ibrahim Ramandan Ghamber

Shnishah tal-15 ta’ Novembru 2004, il-Qorti tal-Appell Kriminali osservat:

“iI-ligi ma tridx li, semplicement ghax parti jew ohra fkawza ‘thoss’ jew
jidhrilha’ li gudikant jista’ jkun parzjali, allura dak il-gudikant ghandu ma
Jihux konjizzjoni ta’ dik il- kawza. Apparti I-obbligu li I-ligi timponi fuq il-
gudikant li jogghod fkull kawza li tigi lilu assenjata skond il-ligi u li
jastjeni jew jilga’ l-e¢cezzjoni tar-rikuza fil-kazZijiet biss fejn ikun
legalment gustifikat li huwa ma jkomplix jiehu konjizzjoni ta’ dik il-
kawza, mhux kull ‘hsieb’ta’ parzjalita’li jista’ talvolta jghaddi minn
mohh parti jew ohra, jista’ jinghad li huwa ‘oggettivament
gustifikat’. It-test oggettiv ta’ I-imparzjalita’, anke kif mifhum mill-Qorti
Ewropeja tad-Drittijiet tal-Bniedem jirrikjedi li jkun hemm bazi
oggettivament riskontrabbli”

5. Fil-kaz Fey v. Austria (1993), perezempju s-semplici fatt li Imhallef

“..has also made pre-trial decisions in the case cannot be taken as it itself

justifying fears as to his impartiality...what matters is the extent and

nature of those decisions”.

6. ll-qorti tosserva:

i. l-appell li gieghed jinstema’ quddiem din il-Qorti hu minn

sentenza tal-Prim’Awla tal-Qorti Civili wara ordni ta’ referenza

kostituzzjonali li saret mill-Qorti tal-Appell Kriminali.

ii.  L-ordnita’ referenza li saret mill-Qorti tal-Appell Kriminali, tagra:

‘Jekk I-appellat hux ged isofri minn xi vjolazzjoni taht I-Artikolu 6 tal-
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Konvenzjoni Ewropea dwar id-Drittijiet tal-Bniedem u taht I-Artikolu
39 tal-Kostituzzjoni ta’ Malta minhabba li ser ikun lez id-dritt tieghu
ghal smigh xieraq fl-appell minnu intavolat quddiem il-Qorti tal-
Appell Kriminali billi jkun ipprivat mid-dritt ghad-doppio esame u
dana billi inholoq pregudizzju ghalih bil-fatt illi (1) huwa ma nghatax
id-dritt Ii jipprezenta nota ta’ sottomissjonijiet bhal ma nghatat il-
prosekuzzjoni u (2) li meta d-difiza ghamlet it-trattazzjoni taghha, din
it-trattazzjoni ma kinitx registrata u kwindi bhala rizultat, il-Qorti tal-
Magistrati ma ezaminatx id-difiza tieghu ghar-reati lilu addebitati bi
vjolazzjoni ghal principju tal-equality of arms u tad-dritt tieghu ghal

smigh xieraq skond il-ligi”.

iii. Il-meritu tal-appell pendenti quddiem din il-Qorti m’ghandu
X’ jagsam xejn mal-kawza Civili Fenplay Limited v. Vincent Etienne
Vella (870/2009) deciza mill-Prim’Awla presjeduta mill-imhallef i
gieghed jintalab ir-rikuza tieghu. Hekk ukoll il-meritu tal-appell

m’ghandu x’jagsam xejn dwar jekk l-appellant wettagx reat.

iv. Dak li trid tiddeciedi dwaru din il-Qorti huma aspetti pro¢edurali
dwar dak li sehh quddiem il-Qorti tal-Magistrati (Malta) bhala Qorti
ta’ Gudikatura Kriminali, u fir-rigward ta’ liema l-appellant gieghed
jikkontendi li gie lez il-jedd fundamentali tieghu ghal smigh xieraq

(Artikolu 6 tal-Konvenzjoni Ewropea u Artikolu 39 tal-Kostituzzjoni
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ta’ Malta). L-ilment tal-appellant mhuwiex dwar dak li sehh fil-kawza

Civili.

v. L-imhallef A. Ellul ma kienx involut fil-pro¢eduri kriminali li
dwarhom jitratta l-appell u gatt m’esprima ruhu dwar in-nuqgasijiet li
l-appellant jallega li graw waqt li I-kawza kriminali kienet gieghda
tinstema’ quddiem il-Qorti tal-Magistrati (Malta) bhala Qorti ta’

Gudikatura Kriminali.

7. Fi¢-cirkostanzi mhemmx bazi sabiex tintlaga’ t-talba ghar-rikuza

tal-imhallef Anthony Ellul.

Ghaldaqgstant, tichad it-talba tal-appellant ghar-rikuza tal-Imhallef

Anthony Ellul li saret bir-rikors li pprezenta fil-11 ta’ Gunju 2020.

Spejjez ta’ dan il-provvediment a karigu tal-appellant.

Mark Chetcuti Giannino Caruana Demajo  Anthony Ellul
Prim Imhallef Imhallef Imhallef
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