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Il-Qorti, 

 

Rat l-imputazzjonijiet migjuba kontra l-imputat Antoine Torpiano, 

detentur tal-karta tal-identita bin-numru 467M fejn huwa ġie akkuzat 

talli nhar is-26 ta’ Novembru 2019 ghall-habta tas-18:45 hrs gewwa 

Pjazza Helsien, il-Belt Valletta: 

 

1. Attakka jew ghamel rezistenza bi vjolenza jew b’hebb, ta’ xorta li 

ma titqiesx vjolenza pubblika, kontra pesuna nkarigata skont il-

ligi minn servizz pubbliku, u cioe’ PC64 Tonio Sultana filwaqt li 

kien qed jagixxi ghall-esekuzzjoni tal-ligi jew ta’ ordni moghti 

skont il-ligi mill-awtorita’ kompetenti, u dan bi ksur tal-artikolu 

96 tal-Kap. 9 tal-Ligijiet ta’ Malta. 



2. Kiser il-bon ordni jew il-kwiet tal-pubbliku, b’ghajjat, glied u 

storbju ta’ xorta ohra bi ksur tal-Artikolu 338(dd) tal-Kap. 9 tal-

Ligijiet ta’ Malta. 

 

Rat id-dokumenti kollha esebiti kif wkoll l-atti kollha processwali.   

 

Semghet sottomissjonijiet tal-Prosekuzzjoni u d-difiza [traskritti a fol 47 

et sek.] 

 

Ikkunsidrat: 

 

Il-fatti specie tal-kaz 

Dan il-kaz sehh fis-26 ta’ Novembru 2019 waqt protesti li kienu 

ghaddejjin fil-Belt Valletta fejn kellek lill-pulizija jippruvaw izommu l-

ordni u ghal dan il-ghan kien hemm diversi barriers u l-protestanti 

jipprotestaw fejn f’hin minnhom kien hemm kommossjoni li waslet ghal 

dan il-kaz.  Dan il-kaz jidher li nbena fuq clip qasira ta’ video fejn jidher 

l-imputat ixejjer idejh u x-xhud kuntistabbli tal-pulizija jaghmel 

manuvra biex jevita d-daqqa.  L-uniku xhud viva voce li produciet il-

prosecuzzjoni kien il-kuntistabbli stess.  Il-Qorti tiskanta kif ma ngabu 

l-ebda ufficjali tal-pulizija ohra li kienu prezenti biex jixhdu.  Lanqas 

tressqu persuni ohra li mill-clip pprezentata jidhru l-aktar importanti 

fosthom persuna li tidher qieghda tferraq lil dawk li kienu qeghdin 

jipprotestaw u iehor li kien qieghed jikkalma s-sitwazzjoni.  L-

imputat ghazel li jixhed u anke gab xhud li sab clip ohra tal-incident li 

kienet ftit sekondi aktar fit-tul minn dik li prezentaw il-pulizija. 



 

KONSIDERAZZJONIJIET GENERALI 

 

Preliminari1 

 

Din hija Qorti ta’ Gudikatura Kriminali. Quddiemha persuna jew 

persuni jigu mixlija li wettqu reati kriminali. Il-Qorti hija adita bl-

imputazzjonijiet li jingiebu quddiemha u li jkunu maghmula mill-

prosekuzzjoni. Hemm limitu kemm il-Qorti tista’ tkun flessibbli fir-

rigward tal-interpretazzjoni tal-imputazzjonijiet li jingiebu quddiemha.  

 

Għalkemm verament li l-komparixxi li fuqha hemm l-imputazzjonijiet 

hija ritenuta bħala un avviso a comparire, l-imputazzjonijiet huma dejjem 

ta’ indoli penali. Ir-regoli tal-procedura ma jistgħux jigu nterpretati 

b’mod wiesa’ tali li l-parametri tal-azzjoni penali jigu spustati jew 

mibdula.   Altrimenti d-difiza ma tkunx tista’ tiddefendi ruħha kif jixraq. 

 

Quddiem din il-Qorti jekk persuna tinstab ħatja teħel piena. Jekk ma 

tinstabx ħatja tigi meħlusa mill-imputazzjonijiet dedotti. Il-valutazzjoni 

dwar jekk persuna tkunx ħatja jew le tiddependi dejjem fuq il-provi li 

jingiebu quddiemha (u quddiem ebda post jew medium ieħor) u l-istess 

valutazzjoni hija marbuta mal-imputazzjonijiet kriminali li jkunu gew 

miktuba u prezentati quddiemha mill-Pulizija Ezekuttiva jew skont kif 

ikunu gew mizjuda jew mibdula fl-istadju opportun – u dejjem mhux 

aktar tard minn meta l-Prosekuzzjoni tkun iddikjarat il-provi tagħha 

                                                           
1 Il-Qorti qeghda tibbaza dan fuq l-ispjega li ta l-kollega l-Magistrat Aaron Bugeja fil-kawza il-Pulizija 

vs Joseph Calleja et. deciza fil-5 ta’ Frar 2016 



magħluqa. Altrimenti jekk ma jkunx hekk l-akkuzatur ikun jista’ jbiddel 

il-parametri tal-azzjoni penali skont meta jidhirlu u skont l-andament ta’ 

dak li jkun qed iseħħ jew li jkun irrizulta matul il-kors tal-process penali.  

 

Għalkemm hemm element ta’ flessibilita’ provdut minn certu 

gurisprudenza fir-rigward tal-procedimenti quddiem dawn il-Qrati ta’ 

gurisdizzjoni limitata, din il-flessibilita’ trid tkun tali li ma tkunx ta’ 

pregudizzju għall-proceduri penali u għad-drittijiet tad-difiza. 

 

Is-setgħat ta’ din il-Qorti u r-rimedji li din il-Qorti tista’ tagħti f’kull kaz 

huma limitati u ristretti għal dawk li huma previsti mil-Ligi u fil-Ligi. 

Din il-Qorti ma għandiex is-setgħa, ossia carte blanche li tiddeciedi kif trid 

u tipprovdi kull rimedju li jidħlilha f’moħħha jew li trid jew li tkun 

tixtieq tagħti. Il-provvedimenti tagħha huma limitati għal dawk provduti 

fil-Kodici Kriminali. 

 

Din il-Qorti ma tistax tieħu post jew tissostitwixxi l-Qorti Civili 

kompetenti jew tagħti rimedji ta’ natura civili li m’humiex previsti 

mill-Kodici Kriminali bħala li jistgħu jigu emanati minn Qorti ta’ 

Gudikatura Kriminali.  [enfazi ta’ din il-Qorti]  

 

F’kull kaz pero’, stante li din hija Qorti ta’ Gudikatura Kriminali hija 

marbuta bit-termini tal-imputazzjoni skont kif spjegat aktar ‘il fuq.  

Aktar minn hekk, quddiemha, huwa dmir tal-Prosekuzzjoni li tipprova l-

kaz tagħha skont kif proferit fl-imputazzjoni kontestata sal-grad ta’ 

konvinciment morali u sufficjenza probatorja lil hinn minn kull dubju 

dettat mir-raguni. Mill-banda l-oħra, jekk id-difiza tagħzel li tressaq xi 



provi jew sottomissjonijiet kif sar f’dan il-kaz, huwa bizzejjed għad-difiza 

li tikkonvinci lil Qorti bit-tezi tagħha fuq bazi ta’ konvinciment morali li 

jistrieħ fuq bilanc ta’ probabilita’ u f’kaz li dan iseħħ, u l-Qorti ma 

tħossiex moralment konvinta li l-Prosekuzzjoni laħqet il-grad ta’ prova 

rikjesta minnha, allura l-Qorti trid tillibera lill-imputat. 

 

Dawn huma principji kardinali li jsawru l-procediment penali Malti. 

Jogħgbuna jew ma jogħgbuniex, dawn huma wħud mir-regoli bazilari li 

jistrieħ fuqhom il-procediment penali Malti. 

 

Biss din il-Qorti ma tistax tieqaf hawnhekk. Hija marbuta li tiggudika 

dan il-kaz skont l-akkuza li giet magħmula mill-Prosekuzzjoni kontra l-

imputat u ma tistax tbiddel hi bis-setgħa tagħha stess il-parametri tal-

kawza intrapriza mill-Prosekuzzjoni u tiddeciedi kif jiftlilha jew tmur lil 

hinn mill-imputazzjoni prezentata lilha mill-Prosekuzzjoni. 

 

XHIEDA 

F’dan il-kaz xehdu tliet (3) xhieda viva voce u xhud ohra l-Ispettur 

Priscilla Caruana Lee bl-affidavit: 

 
PC64 Tonio Sultana (a fol 15 et. seq.);  Antoine Torpiano (a fol 28 et. seq.) 
u Chris Mamo (a fol 420 et. seq.). 
 

 

 

 

 



Kawzi ta’ natura sommarja 

 

L-artikolu 382 tal-Kodici Kriminali jiddisponi hekk: 

 

"Il-qorti, meta taghti s-sentenza kontra l-imputat, ghandha 

tghid il-fatti li taghhom dan ikun gie misjub hati, taghti l-

piena u ssemmi l-artikolu ta' dan il-Kodici jew ta' kull ligi 

ohra li tkun tikkontempla r-reat". 

 

Fis-sentenza fl-ismijiet 'Il-Pulizija Spettur Angelo Gafa Vs Paul 

Chetcuti Caruana'2, il-Qorti qalet li: 

'Jibda biex jinghad illi l-appellant tressaq il-Qorti fuq procedura 

sommarja fid-distrett tal-Mosta f’liema kaz allura l-Qorti tal-

Magistrati biex tissodisfa l-vot tal-ligi kien ikun bizzejjed li taghmel 

riferenza ghall-fatti kif esposti fic- citazzjoni, tindika l-artikoli tal-ligi u 

taghmel id-dikjarazzjoni ta’ htija o meno u jekk ikun il-kaz, il-piena. 

M’ghandhiex ghalfejn terga’ tirrepeti b’mod aktar dettaljat il-fatti kif 

jidhru fil-bidu tac-citazzjoni peress illi jekk ippruvati, l-Qorti tista’ 

taghmel pjena riferenza ghalihom u xejn aktar. F’dan il-kaz il-Qorti 

hekk ghamlet u teknikament ma hemm xejn hazin fis-sentenza tal-Qorti 

tal-Magistrati. Però din il-Qorti tirrileva illi mhux il-kawzi kollha 

sommarji ghandhom jimxu bl-istess mod peress illi certa kawzi ghad illi 

jkunu bdew bi procedura sommarja jkunu ta’ certa importanza u tajjeb 

illi tinghata motivazzjoni ghar-ragunament tal-Qorti. F’dan il- kaz il-

motivazzjoni hija nieqsa kompletament u hawnhekk din il-Qorti thoss 

illi ghandha ticcensura ‘l-Qorti tal- Magistrati peress illi f’kawza bhal 
                                                           
2 Deciza mill-Qorti tal-Appell Kriminali fid-19 ta' Frar, 2014 (Appell Kriminali Numru. 559/2012) 



din kien jimmerita motivazzjoni u konsiderazzjonijiet u mhux taqbad u 

tiddeciedi fuq il-htija o meno minghajr ma taghmel l-icken motivazzjoni 

jew konsiderazzjoni. Il-Magistrat ghandha taghraf tiddistingwi l-

importanza ta’ kawza minn ohra u fejn normalment forsi jkollha ragun 

illi ma jkollhiex ghalfejn tidhol fil-motivazzjoni, certa kawzi però min-

natura taghhom stess jirrikjedu aktar studju, motivazzjoni u 

konsiderazzjonijiet, u dina hija proprja wahda minnhom fejn il-Qorti 

imissha tat aktar importanza ghas-serjetà ta’ din il-kawza u l-

konsegwenzi taghha. Hi x’inhi, però, bhalma già inghad, teknikament l-

ewwel Qorti kienet korretta bil-mod kif kitbet is-sentenza u ma tistax 

din il- Qorti tilqa’ t-talba ta’ nullità tal-appellant.'  

Il-Qorti taghmel referenza ghas-sentenza fl-ismijiet Il-Pulizija Vs James 

Grima3 deciza mill-Imhallef Joe Galea Debono fit-8 ta’ Marzu, 2007 fejn 

intqal li: 

 

Illi din mhux l-ewwel darba li minn din l-awla partikolari tal-Qrati tal-

Magistrati qed jigu quddiemha sentenzi fuq kawzi dwar reati serjissimi 

privi mill-icken ombra ta’ motivazzjoni. Din il-Qorti diga’ kellha 

okkazzjoni tirrimikarka avversament fuq din il-prassi w b’ 

rinkrexximent kbir ser ikollha terga tirrepeti dak li rriteniet fl-appell 

kriminali : “Il-Pulizija vs. Joslann Brignone” [8.2.2007] :-   

 

“…..din il-Qorti thossha ……fid-dmir li taghmel l-osservazzjoni 

segwenti. Qed jigri ta’ spiss fil-Qrati tal-Magistrati - w partikolarment 

fl-awla li minnha emanat is-sentenza appellata - li kawzi ta’ certa 

portata w gravita’ qed jigu decizi bla ebda motivazzjoni kwalsiasi. Illi 

                                                           
3 Appell Nru. 374/06 



hu minnu li, kif inhi l-ligi - bl-emendi kollha bis-sulluzzu li saru fil-

Kodici Kriminali f’ dawn l-ahhar tlitt decenni w li mhux dejjem saru b’ 

koerenza mall-hsieb inizjali tal-Kodici kif kien koncepit - in-nuqqas ta’ 

motivazzjoni ma jgibx per se in-nullita’ expressis verbis ta’ tali 

sentenzi ghax il-motivazzjoni mhix wahda mir-rekwiziti mehtiega ad 

validitatem fl-art. 382 tal-Kodici Kriminali. Dan ghaliex meta saru 

dawn l-emendi kollha, ma saret ebda emenda li tkopri l-kontenut ad 

validitatem ta’ sentenzi f’ kawzi fejn l-akkuzi jkunu johorgu mill-

kompetenza tal-Qorti tal-Magistrati bhala Qorti ta’ Gudikatura 

Kriminali, kif kontemplata fl-art. 370 tal-istess Kodici w partikolarment 

fejn jew l-Avukat Generali jkun ta l-kunsens tieghu biex jigu decizi bi 

proceduri sommarji jew fejn, wara li l-atti tal-kumpilazzjoni jigu 

rimessi lilu, jipprezenta n-nota bl-artikoli li tahthom jidhirlu li tista’ 

tinstab htija biex il-kaz, fl-assenza ta’ oggezzjoni tal-imputat, jigi 

gudikat minn dik il-Qorti. Jidher li hemm lok li ssir emenda li biha jkun 

rikjest li ssir  xi forma ta’ konsiderazzjoni, hsieb jew moitivazzjoni f’ 

dawn is-sentenzi.  Pero’ mhux l-ewwel darba li - kif gara f’ dan il-kaz – 

f’ din l-Awla partikolari, kawzi serjissimi qed jigu decizi bla ebda 

motivazzjoni w cioe’, wara li jigi rikapitulati l-akkuzi, il-Qorti tghid :- 

 

“Ikkonsidrat”  

 

“Ghal dawn il-motivi” (bla ma tkun semmiet l-icken motiv 

wiehed) issib jew ma ssibx htija skond l-akkuzi. 

 

“Illi tali stezura, apparti li ma taghmilx sens mil-lat logiku, zgur li hija 

ghal kollox karenti minn dak li hu mistenni ordinarjament mill-



gudikant meta jkun qed jiddeciedi kawzi bhal dawn u taghmilha difficli 

kemm ghall-parti vincitrici li ssostni w tiddefendi s-sentenza appellata 

kif ukoll ghall-parti sokkombenti li tintavola appell kontra motivazzjoni 

fantomatika, li forsi tkun tezisti biss f’ mohh il-gudikant. Inoltre fejn il-

Qorti tal-Appell thoss li jkun il-kaz li tikkonferma s-sejbien ta’ htija w 

l-piena erogata, jkollha ta’ spiss taghmel ix-xoghol tal-Qorti tal-

Magistrati hi stess billi timmotiva ghall-ewwel darba tali sejbien ta’ 

htija w piena. Din il-prattika ghalhekk hija wahda rregolari w trid tigi 

evitata ghax qed twassal ghal stultifikazzjoni tal-operat tal-Qorti 

involuta.” 

 

Fil-kawza tal-Qorti tal-Appell Kriminali fl-ismijiet Il-PulizjaVs Maria 

Victoria Grech4 deciza fl-20 ta’ Novembru, 2018 hdax-il sena wara dak 

dikjarat mill-Imhallef Joe Galea Debono, l-Qorti regghet fakkret lill-

legislatur f’dan in-nuqqas fejn tidhol motivazzjoni u regghet trattat fil-

fond x’ghandu jkun hemm f’sentenza moghtija mill-Qorti biex tkun 

valida u kkummentat li: 

 

Din il-Qorti temmen li f'kawzi bhal din in ezami fejn si tratta ta' 

allegata offiza hafifa fuq il-persuna ta' zewg minuri minn ommhom, 

ikun ta' beneficcju ghal partijiet kollha li titnizzel il-

motivazzjoni li abbazi taghha il-Qorti tkun waslet ghal 

decizjoni ta' htija. Minkejja dan, stante li jirrizulta li l-Qorti fis-

sentenza apppellata nizlet l-imputazzjoni, l-artikolu li dwaru sabet il-

htija u l-piena f'dan il-kaz il-liberta kundizzjonata ifisser li l-kweziti 

                                                           
4 Appell Nru: 219 / 2018 deciz mill-Imhallef Consuelo Scerri Herrera 



tal-artikolu 382 tal-Kapitolu 9 tal-Ligijiet ta' Malta gew rispettati u 

għaldaqstant din il-Qorti ma tistax tilqa' l-ewwel aggravju tal-

appellant. In-nuqqas ta' motivazzjoni ta' sentenza ma twassalx 

ghan-nullita tas-sentenza u f'dan ir-rigward din il-Qorti thoss li 

hemm lok li ssir emenda fejn ikun rikjest li f'sentenza jitnizzel 

il-hsieb jew motivazzjoni li jkun wassal lil dik il-Qorti ghad-

decizjoni li waslet ghaliha.  

 

Il-Qorti se timxi ma’ dak li tipprovdi l-ligi u aktar, ghaliex meta se 

tiddeciedi se timmotiva d-decizjoni taghha. 

 

Stante li x-xhieda tinstab traskritta m’hemmx il-bzonn li din tkun 

riprodotta f’din is-sentenza izda se ssir referenza ghall-punti li huma 

importanti biex ikun trattat u deciz dan il-kaz. 

 

 Il-verita’ storika5 

 

L-akbar sfida li jkollu kull Ġudikant hi li huwa jkun jixtieq dejjem jasal li 

jiskopri l-verita storika. Dan peress li l-evidenza li jkollu quddiemu 

kemm dik diretta, kif ukoll u, a maggior ragione, dik indiretta, mhux 

dejjem neċessarjament iwasluh għall-dik il-verita’. Xhud jista’ jkun 

konsistenti kemm fil-veritajiet li jgħid kif ukoll fil- gideb li jista’ jkun 

qiegħed jgħid. U huwa għalhekk li jeżisti wkoll ir-reat ta’ sperġur 

għaliex il-Qrati mhux dejjem ikunu f’qagħda li jikxfu l-verita storika 

mix-xiehda tax-xhieda li jixhdu quddiemhom. U f’kull każ, il-Qorti ma 

                                                           
5 Ara spjega dettaljata tal-Imhallef Aaaron Bugeja fl-Appell Kriminali numru 237/2017 Il-Pulizija vs 

Massimo Bonello deciz 6 ta’ Frar 2020 



għandhiex il-fakulta u s-setgħa li tidħol fil- profondita’ tal-moħħ, qalb u 

kuxjenza tax-xhud li jkun xehed quddiemha b’mod li tkun tista’ 

tistabbilixxi ċ-ċertezza assoluta ta’ dak li jkun qed jaħseb u jgħid billi 

taqralu moħħu u qalbu. 

 

Mill-banda l-oħra l-evidenza indiretta, dik li tistrieħ prinċipalment fuq 

iċ-ċirkostanzi u li tkun bażata fuq l-analiżi taċ-ċirkostanzi partikolari tal-

każ, għalkemm mhix giddieba, tista’ tkun qarrieqa. Huwa għalhekk li 

dawn il-Qrati dejjem straħu fuq il-massima li biex l-evidenza 

ċirkostanzjali tkun is-sies ta’ sejbien ta’ ħtija, din trid tkun 

inevitabbilment univoka. Ċjoe li tipponta biss u esklussivament lejn 

direzzjoni waħda biss. U xejn ħliefha. Għax altrimenti, din it-tip 

t’evidenza tista’ tiżvijja lil Ġudikant mir-riċerka tiegħu tal-verita. 

 

Il-Liġi penali ma teħtieġx li biex persuna tiġi misjuba ħatja tkun trid tiġi 

stabbilita s-suffiċjenza probatorja taċ-ċertezza assoluta, u dan għaliex 

Qorti rari ħafna tista’ tkun konfrontata b’dan il-livell ta’ prova. Fil-Liġi 

Maltija, bħal dawk li jsegwu l-proċedura penali imnisla mis-sistema 

Anglo-Sassoni, huwa biżżejjed li Qorti ta’ Ġustizzja Kriminali tkun 

konvinta lil hinn minn kull dubju dettat mir-raġuni mill-provi imresqa 

mill-Prosekuzzjoni, u li ma jkunux ġew newtralizzati fuq bażi ta’ 

probabbilta’ mid-Difiża, sabiex tkun tista’ ssib ħtija. 

 

Dawn il-provi pero jridu qabel xejn ikunu jirrispettaw ir-regoli stabbiliti 

tal-evidenza fi proċedimenti penali, ċjoe l-Law of Evidence. Jekk dawk 

il-provi jkunu jikkonsistu prinċipalment fuq il-verżjoni ta’ xhud 

waħdieni, il-Qorti xorta waħda tista’ tasal sa’ dak il-grad ta’ prova, jekk 



dak ix-xhud ikun ġie emnut, in kwantu f’din l- eventwalita, din ix-

xiehda ssir biżżejjed biex tagħmel prova sħiħa u kompluta minn kollox, 

daqs kemm kieku l-fatt ġie ippruvat minn żewġ xhieda jew aktar u tkun 

tista’ ssib ħtija fl-akkużat. 

 

Iżda jekk mill-banda l-oħra Qorti tkun teħtieġ prova teknika jew 

xjentifika u għalhekk tkun teħtieġ ħila jew sengħa speċjali, tkun teħtieġ li 

tiġi magħmula perizja minn persuni kwalifikati fil-qasam partikolari li 

tkun tolqot dik il-prova. Fis-sistema penali Malti, mhux ammess li tiġi 

prodotta xiehda esperta ex parte. Il-periti nominati mill-Qorti, jitħarku 

bħal xiehda oħra, u huma mistennija li fl-aħħar tal-perizja tagħhom 

jipproduċu rapport, bil-fomm jew bil- miktub, lill-Qorti li tkun 

ħatrithom. Dawn ix-xiehda esperti jistgħu jixhdu dwar il-fatti u 

ċirkostanzi mistħarġa minnhom u li fuqhom ikunu bażaw ir-rapport 

tagħhom. Konsegwentement, a differenza ta’ xiehda oħra, jistgħu 

jesprimu opinjoni fuq il-materja teknika li għaliha huma jkunu ġew 

maħtura. Fil-qadi ta’ din il-mansjoni, dawn ix-xiehda jridu jaħilfu r-

rapport tagħhom u meta jixhdu huma jagħmlu dan bil-ġurament. 

 

Fattur ieħor importanti msemmi fil-Liġi Maltija huwa li meta dawn il-

periti, matul ix-xogħol tagħhom ikunu ħadu informazzjoni mingħand 

persuni oħra fuq ċirkostanzi ta’ fatt, dawn il-persuni għandhom 

jissemmew fir-rapport u jridu jiġi mismugħin fil-Qorti bħal kull xhud 

ieħor – dment pero li l-perit ma jkunx semgħa lil dawn ix-xiehda hu 

stess u bil-ġurament skont dak imsemmi fl- artikoli 650(5) tal-Kodiċi 

Kriminali. Eċċezzjonalment pero, jekk il- Qorti tħoss il-ħtieġa li dawn ix-



xiehda jinstemgħu xorta waħda tista’ tordna li jinstemgħu quddiemha. 

Dan jista’ jiġri wkoll fuq talba tal- imputat. 

 

Imbagħad, dik il-Qorti wara li tkun għarblet kemm l-evidenza ordinarja 

kif ukoll dik esperta, kemm dik diretta u kif ukoll dik indiretta, biex 

tkun tista’ ssib ħtija fl-imputat, il-Qorti tkun trid tkun żgura moralment, 

sure bl-Ingliż u fis-sistema Legali Ingliż,6 li l-każ seħħ skont kif tkun qed 

tipprospetta l-Prosekuzzjoni in bażi għall- provi ammissibbli li jitresqu 

quddiemha. 

 

Il-grad ta’ suffiċjenza probatorja lil hinn minn kull dubju dettat mir- 

raġuni huwa l-ogħla livell ta’ prova li l-Liġi teħtieġ fis-sistema Ġuridiku 

Malti sabiex Qorti ta’ ġustizzja kriminali tkun tista’ ssib persuna 

akkużata ħatja ta’ reat. Huwa livell li ma’ jeħtieġx iċ-ċertezza assoluta, 

iżda li huwa ogħla mill-bilanċ tal-probabbilitajiet. Fil-każ Ingliż Majid,7  

Lord Moses stqarr hekk : 

 

Judges are advised by the Judicial Studies Board, as they have been for 

many years, to direct the jury that before they can return a verdict of 

guilty, they must be sure that the defendant is guilty. 

 

 

 

 

                                                           
6 R v Majid, 2009, EWCA Crim 2563, CA at 2 
7 ibid. 



Inoltre, fil-ktieb tagħhom The Modern Law on Evidence, Adrian Keane 

u Paul McKeown8 jgħidu s-segwenti :  

 

In the wake of difficulties encountered with the formula of proof beyond 

reasonable doubt, Majid makes it clear that the direction on the 

criminal standard must adhere to the formula of proof by being “sure”, 

in accordance with the longstanding advice given to judges by the 

Judicial Studies Board. That advice currently contained in the Crown 

Court Bench Book, is simply that the prosecution prove their case if the 

jury, having considered all the relevant evidence, are sure that the 

accused is guilty. Further explanation is described as 'unwise'. If the 

jury are not sure then, they must find the accused not guilty. 

 

Sabiex tara jekk dan il-livell ta’ suffiċjenza probatorja intlaħaqx din il-

Qorti trid, inter alia, tara jekk u safejn persuna tkun qed tixhed is- 

sewwa bil-prinċipji provduti lilha fl-artikolu 6379 tal-Kodiċi Kriminali. 

Jekk il-Qorti tqis li, applikati dawn il-prinċipji, xhud ikun qiegħed jixhed 

is-sewwa, allura tkun tista’ toqgħod fuq dak li jkun qed jgħid jew fuq 

parti minn dak li jkun qed jgħid skont il-każ. Jispetta dejjem lil min ikun 

irid jiġġudika l-fatti jiddeċiedi jekk, applikati dawn il-prinċipji, jemminx 

xhud f’dak kollu li jkun qed jgħid jew safejn jemmen minn dak li jkun 

qed jgħid, u dan japplika wkoll meta x-xhud ikun xhud waħdieni tal-

fatti allegati. 

 

                                                           
8 Oxford University Press, 2012, p. 106 – 108. 
9 Artikolu 637 tal-Kapitolu 9 jipprovdi gwida cara lill-Gudikant kif ghandu japprezza xhieda ta’ xhud: 
id-dec ̇iz ̇joni titħalla fid-diskrezzjoni ta’ min għandu jiġg ̇udika l-fatti, billi jittieħed qies tal-img ̇ieba, kondotta u 
karattru tax-xhud, tal-fatt jekk ix-xiehda għandhiex mis-sewwa jew hix konsistenti, u ta’ fattizzi oħra tax-
xiehda tiegħu, u jekk ix-xiehda hix imsaħħa minn xiehda oħra, u tac ̇-ċirkostanzi kollha tal- kaz ̇. 



Huwa biss meta jkun hemm id-dubju veru, bażat fuq ir-raġuni, fuq is-

sens komun u fuq il-buon sens, u fuq stħarriġ dettaljat u b’attenzjoni, 

b’diliġenza u b’mod imparzjali tal-provi u l- argumenti kollha li jkunu 

ġew imresqin mill-Prosekuzzjoni u mid-Difiża li jwassal sabiex dak il-

livell ta prova lil hinn minn kull dubju dettat mir-raġuni jkun jista’ 

jingħad li ma ntlaħaqx u li allura, bħala konsegwenza, l-akkużat ikun 

irid jiġi dikjarat mhux ħati tal- akkużi miġjuba kontrih. 

 

Biss, kif intqal aktar il-fuq, hija l-Liġi stess li, qabel xejn, tafda dan l- 

eżerċizzju f’idejn il-Qorti tal-Maġistrati, u dan peress li l-Qorti tal- 

Maġistrati tkun fl-aħjar qagħda tqis il-provi kollha għax tkun għexet 

personalment il-proċess quddiemha. Hija setgħet tara u tisma’ lix- 

xiehda jixhdu quddiemha. Dan l-eżerċizzju ta’ analiżi tax-xiehda huwa 

mħolli prinċipalment f’idejn il-Qorti tal-Maġistrati li tkun rat u semgħet 

dawn ix-xiehda quddiemha u għalhekk l-eżerċizzju tal-analiżi u 

apprezzament tal-provi mill-Qorti tal-Maġistrati stess huwa eżerċizzju 

importanzi ħafna u ghandu jinghata l-piż li jixraqlu. 

 

Kemm dan l-eżerċizzju tal-Qorti tal-Maġistrati huwa meħtieġ, joħroġ 

ukoll mill-ġurisprudenza Maltija, bħal fil-kawża Il-Pulizija vs Lorenzo 

Baldacchino deċiża mill-Qorti Kriminali bħala Qorti tal- Appell deċiża 

nhar it-30 ta’ Marzu 1963 mill-Imħallef William Harding fejn intqal is-

segwenti : - 

 

Lanqas hu traskurabili l-fatt li l-ewwel Qorti kienet 

impressjonata bil-mod serju u sod li bih xehdet din Consiglia kif 

hemm rikordat fis-sentenza stess. Ma hemmx bżonn jinghad li l-



komportament tax-xhud (demeanour) hu fattur importanti ta' 

kredibilita (ara Powell, On Evidence, p. 505), u kien, ghalhekk, li 

inghad mill-Qrati Ingliżi segwiti anki mill-Qrati taghna, illi 

"great weight should be attached to the finding of fact at which the 

judge of first instance has arrived" (idem, p. 700), appuntu ghaliex 

"he has had an opportunity of testing their credit by their demeanour 

under examination".  

 

Ikkunsidrat:  

 

Kif diga’ ddikjarat aktar ‘l fuq kuntrarjament ghall-kamp civili fejn min 

iressaq pretensjoni ikun irid jipprova tali pretensjoni fuq bilanc ta’ 

probabiltajiet, il-livell ta’ prova fil-kamp kriminali huwa wiehed pjuttost 

oneruz fuq il-Prosekuzzjoni.  Il-Prosekuzzjoni ghandha l-obbligu li hija 

tressaq l-ahjar prova biex tikkonvinci lill-Qorti li l-imputazzjonijiet 

addebitati lill-imputat jew imputati huma veri.  Dan ghaliex kif jghid il-

Manzini fil-ktieb tieghu Diritto Penale (Vol. III, Kap. IV, pagna 234, 

Edizione 1890): “Il così detto onero della prova, cioé il carico di fornire, spetta a 

chi accusa – onus probandi incumbit qui osservit”.  

 

Kif kellha l-opportunita` tiddikjara din il-Qorti kif preseduta fi 

pronuncjamenti precedenti, sabiex imputat jigi ddikjarat hati, l-

imputazzjoni dedotta ghandha tigi pruvata oltre kull dubju ragjonevoli, 

cioé oltre kull dubju dettat mir-raguni.  Fis-sentenza fl-ismijiet Il-Pulizija 

vs. Philip Zammit et deciza mill-Qorti tal-Appell Kriminali fis-7 ta’ 

Settembru 1994 il-Qorti taghmilha car li mhux kull icken dubju huwa 

bizzejjed sabiex l-imputat jigi ddikjarat liberat, hemm bzonn li “dubju 



jkun dak dettat mir-raguni”. F’ sentenza ohra moghtija mill-Qorti tal-

Appell Kriminali nhar il-5 ta’ Dicembru 1997 fl-ismijiet Il-Pulizija vs. 

Peter Ebejer, dik il-Qorti fakkret li l-grad ta’ prova li trid tilhaq il-

Prosekuzzjoni hu dak il-grad li ma jhalli ebda dubju dettat mir-raguni u 

mhux xi grad ta’ prova li ma jhalli ebda ombra ta’ dubju.  Id-dubji ombra 

ma jistghux jitqiesu bhala dubji dettati mir-raguni. Fi kliem iehor, dak li 

l-Gudikant irid jasal ghalih hu, li wara li jqis ic-cirkostanzi u l-provi 

kollha, u b’applikazzjoni tal-bon sens tieghu, ikun moralment konvint 

minn dak il-fatt li trid tipprova l-Prosekuzzjoni. Fil-fatt dik il-Qorti ccitat 

l-ispjegazzjoni moghtija minn Lord Denning fil-kaz Miller vs. Minister 

of Pension - 1974 - 2 ALL ER 372 tal-espressjoni “proof beyond a reasonable 

doubt”:  

 

“Proof beyond a reasonable doubt does not mean proof beyond the 

shadow of a doubt. The law would fail to protect the community if it 

admitted fanciful possibilities to deflect the course of justice. If the 

evidence is so strong against a man as to leave only a remote 

possibility in his favour, which can be dismissed with the sentence ‘of 

course it is possible but not in the least probable’ the case is proved 

beyond reasonable doubt, but nothing shall of that will suffice”.   

 

Il-fatti li jista’ jkun hemm kunflitt fil-provi m’ghandux a priori jeskludi 

sejbien ta’ htija ghall-akkuzi li jkunu gew dedotti.  Kif inghad fil-kawza 

fl-ismijiet Il-Pulizija vs. Graham Charles Ducker, deciza fid-19 ta’ Mejju 

1997: “It is true that conflicting evidence per se does not necessarily mean that 

whoever has to judge may not come to a conclusion of guilt. Whoever has to 

judge may, after consideration of all circumstances of the case, dismiss one 



version and accept as true the opposing one”.  F’tali sitwazzjoni l-Qorti tkun 

obbligata timxi mal-linji gwida stabbiliti mill-Qorti tal-Appell Kriminali 

fid-9 ta’ Settembru 2002 fil-kawza fl-ismijiet Il-Pulizija vs. Martin Mark 

Ciappara jew il-Gudikant ikun tal-fehma li l-kaz tal-Prosekuzzjoni ma 

jkunx gie sodisfacentement ppruvat, u allura l-Qorti ghandha tillibera, 

jew jekk ikun moralment konvint li l-verzjoni korretta hija wahda u 

mhux l-ohra, jimxi fuq dik il-verzjoni li jaccetta u jekk dik il-verzjoni 

tkun timpronta l-htija tal-imputat jew akkuzat, allura jiddikjara tali htija 

u jghaddi ghall-piena jew ghal xi provvediment iehor.   

 

L-istess linja ta’ hsieb giet espressa mill-Qorti tal-Appell Kriminali fis-

sentenza fl-ismijiet Il-Pulizija vs. Jonathan Micallef moghtija fit-2 ta’ 

Frar 2012:  

 

“Huwa minnu illi jista’ jkollok sitwazzjoni fejn numru ta’ xhieda 

qeghdin jaghtu verzjoni differenti minn ohrajn illi xehdu qabel. 

B’daqshekk ma jfissirx illi ghax hemm xhieda differenti bil-fors hemm 

konflitt li ghandha twassal ghal liberatorja. Fil-kawza Pulizija vs. 

Joseph Thorn deciza mill-Qorti ta’ l-Appell Kriminali fid-9 ta’ Lulju 

2003, il-Qorti qalet ‘... mhux kull konflitt fil-provi ghandu 

awtomatikament iwassal ghal liberazzjoni tal-persuna akkuzata. Imma 

l-Qorti f’kaz ta’ konflitt ta’ provi, trid tevalwa il-provi skond il-kriterji 

annuncjati fl-Artikolu 637 tal-Kap. 9 u tasal ghal konkluzzjoni dwar 

lil min trid temmen u f’hiex trid temmen jew ma temminx’ (ara wkoll 



Repubblika ta’ Malta vs. Dennis Pandolfino 19 t’ Ottubru 

2006).”10  

Id-dritt li wiehed jipprotesta 

Il-Qorti taghmel referenza ghall-Artikli 9, 10 u 11 tal-Konvenzjoni 

Ewropea fejn wiehed isib id-drittijiet li ghandhom il-persuni biex 

jesprimu ruhhom.  Dan il-punt qieghed ikun trattat ghaliex l-incident 

mertu tal-kaz sehh waqt wahda mill-protesti li kienu ghaddejjin f’dak il-

perjodu u l-Prosekutur l-Ispetter Priscilla Caruana Lee u anke l-

kuntistabbli PC64 Tonio Sultana rreferew ghal dak li kien ghaddej fil-

Belt Valletta meta sehh l-allegat kaz. 

Artiklu 9 jghid: 

(1) Everyone has the right to freedom of thought, conscience and 

religion; this right includes freedom to change his religion or belief and 

freedom, either alone or in community with others and in public or 

private, to manifest his religion or belief in worship, teaching, practice 

and observance. 

(2) Freedom to manifest one's religion or beliefs shall be subject only to 

such limitations as are prescribed by law and are necessary in a 

democratic society in the interests of public safety, for the protection of 

                                                           
10 Ara wkoll Il-Pulizija vs. Patrick Mangion et (deciza fis-17 ta’ Settembru 2012), Il-Pulizija 

vs. Michele sive Michael Fenech (deciza fis-17 ta’ Settembru 2012), Il-Pulizija vs. 

Mohammed Mansur Ali (deciza fl-24 ta’ Jannar 2013), Il-Pulizija vs. Mario Pace (deciza fis-

6 ta’ Frar 2013) u Il-Pulizija vs. Hubert Gatt (deciza fil-11 ta’ Lulju 2013); Il-Pulizija vs 

Raymond Cassar (deciza fit-13 ta’ Jannar 2016).  

 



public order, health or morals, or for the protection of the rights or 

freedoms of others. 

Artiklu 10 jghid: 

(1) Everyone has the right to freedom of expression. This right shall 

include freedom to hold opinions and to receive and impart information 

and ideas without interference by public authority and regardless of 

frontiers ... 

(2) The exercise of these freedoms, since it carries with it duties and 

responsibilities, may be subject to such formalities, conditions, 

restrictions or penalties as are prescribed by law and are necessary in a 

democratic society, in the interests of national society, territorial 

integrity or public safety, for the prevention of disorder or crime, for the 

protection of health or morals, for the protection of the reputation or 

rights of others, for preventing the disclosure of information received in 

confidence, or for maintaining the authority and impartiality of the 

judiciary. 

Artiklu 11 jipprovdi: 

(1) Everyone has the right to freedom of peaceful assembly and freedom 

of association with others including the right to form and to join trade 

unions for the protection of his interests. 

(2) No restrictions shall be placed on the exercise of these rights other 

than such as are prescribed by law and are necessary in a democratic 

society in the interests of national security or public safety, for the 

prevention of disorder or crime, for the protection of health or morals or 

for the protection of the rights and freedoms of others. This article shall 



not prevent the imposition of lawful restrictions on the exercise of these 

rights by members of the armed forces, of the police of the 

administration of the state. 

 

Issir referenza ghal dak li qal Sedley LJ f’Redmond Bate v DPP (1999) 

7 BHRC 375 f’para 381-2: 

 

"Free speech includes not only the inoffensive but the irritating, the 

contentious, the eccentric, the heretical, the unwelcome and the 

provocative provided it does not tend to provoke violence. Freedom only 

to speak inoffensively is not worth having." 

Il-Qorti taghmel referenza ghal dak li ntqal fid-decizjoni tal-Qorti 

Ewropea tad-Drittijiet tal-Bniedem fil-kaz fl-ismijiet Stankov v 

Bulgaria11 deciz fit-2 ta’ Jannar 2001, fejn intqal: 

"Freedom of assembly and the right to express one's views through it 

are among the paramount values of a democratic society. The essence of 

democracy is its capacity to resolve problems through open debate. 

Sweeping measures of a preventive nature to suppress freedom of 

assembly and expression other than in cases of incitement to violence or 

rejection of democratic principles - however shocking and unacceptable 

certain views or words used may appear to the authorities, and however 

illegitimate the demands made may be - do a disservice to democracy 

and often even endanger it." 

                                                           
11 Kaz 29221/95 para 97 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWHC/Admin/1999/733.html
http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWHC/Admin/1999/733.html


Id-drittijiet f’Artikli 9, 10 u 11  imnaqqxa fil-Konvenzjoni huma drittijiet 

kwalifikati fejn Lord Woolf CJ li Artikli 10(2) u 11(2) f’R (Laporte) v 

Chief Constable of Gloucestershire [2005] QB 678 jispjega li: 

"These qualifications are necessary to prevent the rights being abused 

and the rights of others suffering in consequence. Unfortunately, as the 

facts of this case demonstrate, there are, among the public, those who 

intend to take advantage of others seeking to exercise their right 

to protest lawfully, by creating public disorder, committing unlawful 

acts and causing personal injuries and damage to property. Today, 

those who have such an intent, can, by using technology, assemble 

greater numbers of individuals wishing to create disturbances than has 

hitherto been possible. When this is happening, it presents great 

challenges for the authorities. While the authorities must be prepared to 

have their actions scrutinised to ensure that they are proportionate and 

reasonable and in accordance with the law, it is equally important that, 

subject to any action taken to comply with these requirements, the 

authorities are not prevented from taking action and that the required 

action is in fact taken by the authorities to prevent disturbances 

happening. Otherwise, the conduct of those intent on creating unlawful 

disturbances can undermine the ability of others lawfully to exercise 

their rights, including their rights under Articles 10 and 11 to protest” 

 

 

 

 

 

http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCA/Civ/2004/1639.html
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2006/1118.html&query=(injuring)+AND+(police)+AND+(during)+AND+(protest)#disp168
http://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWCA/Civ/2006/1118.html&query=(injuring)+AND+(police)+AND+(during)+AND+(protest)#disp168


Il-Qorti tirreferi ukoll ghas-sentenza fl-ismijiet Il-Pulizija v. Mario 

Camilleri et moghtija fit-30 ta’ Lulju 2009 fejn intqal: 

 

“Hu appena necessarju jinghad li gudikant ghandu l-

obbligu li jiddeciedi biss skond dak li jkun jirrizulta mill-

provi jew mill-atti tal-kawza u li b’ebda mod ma jhalli li l-

gudizzju tieghu jigi b’xi mod influwenzat minn 

konsiderazzjonijiet estraneji ghall-process”. 

Dan qieghed jinghad li ghax qeghda tidhol id-drawwa fejn hemm 

min irid lil dawn il-Qrati li ma jiddecidux biss fuq dak li jkun 

prezentat quddiemhom imma hemm min jippretendi lil dawn il-

Qrati li jaghtu kaz dak li jinghad jew jinkiteb.   

 

Tolleranza zero 

 

Fl-Appell Kriminali12 "Il-Pulizija vs Anthony Roderick Farrugia" 

[26.4.2007] din il-Qorti qalet ukoll :- 

 

"Kif irriteniet din il-Qorti diversi drabi, reati ta’ vjolenza attiva fil-

konfront tal-Pulizija kull ma jmorru qed jizdiedu w jsiru ferm spissi w 

l-Qrati ghandhom id-dmir, fejn ikun il-kaz, li jaghtu l-protezzjoni 

xierqa lill-forzi tal-ordni fejn dawn ikunu qed jagixxu entro il-poteri 

lilhom moghtija fl-esekuzzjoni tal-ligi w ma jistghux jittrattaw dawn il-

kazijiet b’leggerezza w jikkondonaw  dak li ma ghandux jigi kondonat 

                                                           
12 Deciz mill-Imhallef Joe Galea Debono 



b’pieni irrizorji aktar u aktar meta dak li jkun ikun recidiv kif inhu 

f’dan il-kaz."  

 

Il-Pulizija Esekuttiva hija hemm sabiex tipprotegi c-cittadin u 

m’ghandiex tigi mqieghda f’sitwazzjoni li tibza’ tezercita d-dritt 

taghha li tikkoregi lill-individwu li ma jkunx qed jimxi skont il-ligi. 

 

Il-Qorti  tinkoraggixxi lill-ufficjali tal-Pulizija sabiex jintervjenu kull 

fejn ikun hemm xi nuqqas ta’ terz u dan bl-intendiment li jkun hemm 

armonija shiha fil-pajjiz. 

 

Din il-Qorti taqbel u taghmel taghha d-dikjarazzjoni li ghamel il-kollega 

Magistrat illum Imhallef Aaron Bugeja fil-kaz il-Pulizija vs Jerkin 

Decelis, deciza fit-22 ta’ Novembru 2013: 

 

L-ordnijiet legittimi moghtija mill-Pulizija lic-cittadin ma humiex 

hemmhekk biex jigu konstestati, argumentati, mkasbra jew injorati 

sommarjament mir-ricevent.  Qeghdin hemmhekk biex jigu obduti – 

dejjem u minghajr dewmien, ghalkemm bla pregudizju ghad-dritt ta’ 

dak li jkun li jirreklama wara l-gustizzja intrinseka ta’ dik l-ordni.  

Altrimenti jkun ifisser li kull persuna jkollha l-jedd tagixxi kif trid u 

joghgobha minghajr hadd ma jista’ jzommha jew irazzanha.  Nigu fi 

stat ta’ gungla – l-antitezi tal-ordni mehtiega biex il-hajja socjali tkun 

tista’ tezisti f’armonija relattiva. 

  

 

 



Il-filmati esebiti 

Fil-ktieb Electronic Evidence13, Stephen Mason jispjega li: 

“Surveillance cameras are very much part of life in the twenty-first 

century, the foundations of which began in the latter decades of the 

twentieth century.  Evidence of images from security cameras can be 

very helpful in identifying the perpetrators of crime, and the 

enhancement of the images, together with the use of more advanced 

techniques such as facial mapping, can help to identify parties to an 

offence.” 

Il-Qorti taghmel referenza ghal dak li jghid il-Blackstone fl-edizzjoni tal-

2016 fejn meta jitkellem dwar ritratti, video recordings u films jghid li: 

“A photograph (or film) the relevance of which can be established by 

the testimony of someone with personal knowledge of the 

circumstances in which it was taken (or made), may also be admitted 

to prove the commission of an offence and the identity of the 

offender.”14 

 

Il-Qorti se tghaddi biex tanalizza l-prova il-filmati esbiti  in atti. Illi fir-regoli 

illi tfasslu f’kawza R vs Turnbull fl-Ingilterra, li ghalkemm ma 

jikkostitwixxu l-ebda regola taht il-ligi Maltija, huma linji gwida fil-kaz ta’ l-

identifikazzjoni tal-persuna akkuzata. Illi dana gie ukoll sottolinjat 

f’sentenza moghtija mill-Qorti ta’l-Appelli Kriminali fl-ismijiet Il-Pulizija vs 

                                                           
13 Ippubblikat minn LexisNexis U.K. t-tieni edizzjoni ppubblikata fl-2010 pg. 345 para. 10.91 
14 Pg. 2545 f’Real Evidence F8.58 



Stephen Zammit (deciza 16 ta’ Lulju 1998) fejn il-Qorti tat esposizzjoni tar-

regoli Turnbull fid-decizjoni taghha: 

“First, whenever the case against an accused depends wholly or 

substantially on the correctness of one or more identifications 

of the accused which the defence alleges to be mistaken, the 

judge should warn the jury of the special need for caution 

before convicting the accused in reliance on the correctness of 

the identification or identifications. In addition he should 

instruct them as to the reason for the need for such a warning 

and should make some reference to the possibility that a 

mistaken witness can be a convincing one and that a number of 

such witnesses can all be mistaken. Provided this is done in 

clear terms the judge need not use any particular form of words.  

Secondly, the judge should direct the jury to examine closely 

the circumstances in which the identification by each witness 

came to be made. How long did the witness have the accused 

under observation? At what distance? In what light? Was the 

observation impeded in any way, as for example by passing 

traffic or a press of people? Had the witness ever seen the 

accused before? How often? If only occasionally, had he any 

special reason for remembering the accused? How long elapsed 

between the original observation and the subsequent 

identification to the police? Was there any material 

discrepancy between the description of the accused given to the 

police by the witness when first seen by them and his actual 

appearance? If in any case, whether it is being dealt with 

summarily or on indictment, the prosecution have reason to 



believe that there is such a material discrepancy they should 

supply the accused or his legal advisers with particulars of the 

description the police were first given. In all cases if the 

accused asks to be given particulars of such descriptions, the 

prosecution should supply them. Finally, he should remind the 

jury of any specific weaknesses which had appeared in the 

identification evidence.  

Recognition may be more reliable than identification of a 

stranger; but even when the witness is purporting to recognise 

someone whom he knows, the jury should be reminded that 

mistakes in recognition of close relatives and friends are 

sometimes made.  

All these matters go to the quality of the identification 

evidence. If the quality is good and remains good at the close of 

the accused's case, the danger of a mistaken identification is 

lessened; but the poorer the quality, the greater the  danger.  

 

Illi fil-ktieb tieghu Cross, On Evidence (6th edition) huwa jaghti definizzjoni 

ta’ dak imsejjah bhala real evidence: 

‘Things are an independent species of evidence as their 

production calls upon the court to reach conclusions on the 

basis of its own perception and not on that of witnesses 

directly or indirectly reported to it ...  

Although it was devised by Bentham and adopted by Best, 

‘Real evidence’ is not a term which had received the blessing of 



common judicial usage.  There is general agreement that it 

covers the production of material objects for inspection by the 

judge or jury in court, but it is debatable how much further the 

term should be extended’. 

Cross imbaghad ighaddi sabiex jaghti diversi ezempji ta’ dak illi 

jikkostitwixxi “real evidence” u fost dawn l-ezempji huwa jinkludi 

automatic recordings u ighid: 

‘Most discussion has hitherto centred on the admissibility of 

tape-recordings, but this has now been supplemented by a thin 

trickle of authority on the admissibility of other media such as 

film, video-tape and computer output.  In all of these cases the 

evidence is real evidence when it is tendered to show what it 

was that was recorded’. 

 

L-awtur Murphy, imbaghad  fil-ktieb tieghu ‘A Practical Approach to 

Evidence’ (3rd Ed) jaghti dina id-definizzjoni ta’ ‘Real evidence’ (fol. 7): 

 

‘A term employed to denote any material from which the court 

may draw conclusions or inferences by using its own senses.  

The genus includes material objects produced to the court for 

its inspection, the presentation of the physical characteristics 

of any person or animal, the demeanour of witnesses (which 

may or may not be offered or presented to the court by design), 

views of the locus in quo or of any object incapable of being 

brought to court without undue difficulty and such items as 



tapes, films and photographs, the physical appearance of which 

may be significant over and above the sum total of their 

contents as such ...  What is of importance in each case is the 

visual, aural or other sensory impression which the evidence, 

by its own characteristics produces on the court, and on which 

the court may act to find the truth or probability of any fact 

which seems to follow from it’. … 

‘The court may look at and draw any proper conclusions from 

its visual observation of any relevant material object produced 

before it ...  The tribunal of fact is entitled to act on the results 

of its own perception, even where it conflicts with other 

evidence given about the object ...’. 

Ikompli: 

‘The court must, before admitting recordings as evidence be 

satisfied that the evidence which may be yielded is relevant 

and that the recording produced is authentic and original ...  

The above principles apply to the use of film produced by 

hidden, automatic security cameras installed in banks and 

elsewhere for the purpose of recording robberies and other 

incidents.  The jury are entitled to consider the film as 

identification evidence of the persons recorded on it, subject to 

the foundational requirements stated above" see eg ‘R v 

Dodson; R v Williams [1984] Crim LR 489; see ”Taylor v Chief 

Constable of Cheshire [1986] 1 WLR 1979’. 

 



Fil-kawza Taylor vs Chief Constable of Cheshire (1986), Ralph Gibson LJ 

ighid: 

‘Where there is a recording, a witness has the opportunity to 

study again and again what may be a fleeting glimpse of a 

short incident, and the study may affect greatly both his ability 

to describe what he saw and his confidence in an identification.  

When the film or recording is shown to the court, his evidence 

and the validity of his increased confidence, if he has any, can 

be assessed in the light of what the court itself can see’” 

Illi fil- kaz fl-Ingilterra R vs Murphy and Maguire (1990) l-Qorti stqarret: 

“We consider that the Turnbull guidelines should be applied 

and adopted as far as appropriate by a judge in a Diplock court 

to his assessment of the weight to be given to visual 

identification made from a video film, whether that 

identification purports to be made by a witness or witnesses, or 

by the judge himself.  We see nothing in principle to justify a 

distinction between the consideration of the identification 

evidence of a bystander and that of a witness or judge who 

identifies from a video film screen.  The imperfections of human 

observation, the dangers of suggestibility and the possibilities 

of honest mistake even by a plurality of witnesses still arise 

and justify the need for special caution before convicting.” 

 

 

 



Il-footage qasir esebit u l-istills jghinu lill-Qorti biex tasal ghad-decizjoni 

taghha.  F’dan il-kaz jekk wiehed jara biss il-footage  b’heffa u ma jarax 

x’qalu x-xhieda tista’ tiehu l-impressjoni li l-imputat laqat lill-

kuntistabbli meta xejjer idejh izda mix-xhieda tat-tnejn li huma l-imputat 

u l-kuntistabbli u meta b’attenzjoni tkun analizzata l-azzjoni, jinduna li l-

kuntistabbli ma ntlaqatx bi zbrixx.  Kieku ntlaqat kien ikun hemm 

konsegwenzi serji. 

 

KONSIDERAZZJONIJIET DWAR L-IMPUTAZZJONIJIET 

 
L-ewwel imputazzjoni 
 
Art 96 tal-Kapitolu 9 tal-Ligijiet ta’ Malta – Rezistenza bi vjolenza  
 
Din il-Qorti giet mistiedna mid-difiza sabiex tillibera lill-imputat mill-

ewwel akkuza ikkontemplata taht l-artikolu 96 tal-Kodici Kriminali billi 

l-fattispecje ma jipprospettax fl-artikolu 96.  Il-Prosekuzzjoni ma 

akkuzatx lill-imputat b’dak li jipprovdi l-artikolu 95. 

Ma hemmx dubju illi whud mill-ingredjenti mehtiega biex jinhmew iz-

zewg reati huma identici15.  Dan ghaliex dawn ir-reati iridu 

necessarjament jigu kommessi fil-konfront ta’ ufficjal pubbliku jew ta’ 

persuna inkarigat skont il-ligi minn servizz pubbliku.  Hemm distinzjoni 

netta bejn dawn iz-zewg reati ghalkemm it-tnejn ghandhom bhala 

vittma persuna fil-vesti ufficjali taghha. 

Illi l-artikolu 95 jitkellem dwar l-ingurja, it-theddid jew l-offiza fil-

konfront tal-ufficjal pubbliku.  Issa din l-ingurja, theddida jew offiza trid 

issir jew (1)filwaqt illi l-ufficjal pubbliku ikun qed jaghmel servizz 
                                                           
15 Ara Appell Nru 599/2015 Pulizija vs Florinel Nitu moghtija mill-Imhallef Edwina Grima 



pubbliku (2)jew inkella minhabba li jkun ghamel dan is-servizz 

pubbliku, (3)jew bil-hsieb li jbezzghu jew jinfluwixxi fuqu kontra l-ligi 

fl-esekuzzjoni ta’ dak is-servizz. 

Illi l-awturi jaghmlu distinzjoni bejn il-mottiv wara l-oltragg fl-ewwel 

istanza u dan il-mottiv fit-tieni u t-tielet istanza imsemmija fil-ligi.  Dan 

billi meta dan l-oltragg isir fil-mument illi l-ufficjal pubbliku jkun 

qieghed jaghti s-servizz ma huwiex necessarju illi l-ingurja, it-theddida 

jew l-offiza tkun marbuta mal-funzjoni illi huwa jkun qieghed jezercita. 

L-awturi Cheveau et Helie, li jsemmi l-Professur Mamo fin-notamenti 

tieghu, jghidu: 

“Quando l’oltraggio si verifica nel corso delle funzioni, il-motivo che lo 

determina e’ indifferente;  la legge vede soltando il turbamento, 

l’ingiuria  fatta all’esercizio delle funzioni, l’insulto che degrada la loro 

dignita’;  avesse pure quest’ingiuria una causa determinante estranea 

alle funzioni, il turbamento all’esercizio di esse sussisterebbe sempre.” 

Kuntrarjament fiz-zewg istanzi l-ohra jrid jigi ippruvat nexus bejn l-

oltragg u l-qadi tal-funzjoni pubblika billi l-att materjali ma jkunx gie 

kommess fil-waqt tal-qadi tal-funzjoni pubblika. 

L-artikolu 96, imbaghad ghalkemm ukoll ghandu bhala vittma, l-ufficjal 

pubbliku, jikkontempla tlett elementi essenzjali ghal kostituzzjoni ta’ 

dan ir-reat: 

1. Fl-ewwel lok, irid ikun hemm l-attakk jew resistenza.  Illi meta jkun 

hemm biss disubbidjenza tal-ligi jew ta’ ordni moghtija minn xi 

awtorita’, ma tistax tissussisti r-reita taht din id-disposijoni tal-ligi. 



Inoltre l-attakk jew resistenza trid tkun necessarjament akkompjanta bl-

uzu tal-forza, vjolenza jew bil-hebb.  

2. Fit-tieni lok ir-reat irid jigi komess fil-konfront ta’ufficjal pubbliku jew 

kif tghid testwalment il-ligi “persuna inkarigata skont il-ligi minn 

servizz pubbliku”.  

3. Fl-ahharnett huwa necessarju illi l-attakk jew resistenza kontra l-

ufficjal pubbliku jrid isir fil-waqt illi huwa jkun qieghed jagixxi ghall-

esekuzzjoni tal-ligi jew ta’ ordni moghtija skont il-ligi minn awtorita’ 

kompetenti.  Il-Mamo jkompli jghid: “Therefore, any violence committed 

after the law or the order has already been executed, even though it may be on 

account of such execution, would not give rise to this crime.” 

Fis-sentenza Il-Pulizija vs Joseph Zahra deciza mill-Qorti tal-Appell 

Kriminali fid-9 Settembru 2002 gie deciz: 

“Dana l-artikolu (b’referenza ghall-artikolu 96) jirrikjedi mhux biss 

li l-vittma tkun persuna inkarigata skond il-ligi minn servizz 

pubbliku” (l-istess bhalma jirrikjedi l-Artikolu 95(1)), izda wkoll li r-

reat ikun sar filwaqt li dik il-persuna hekk inkarigata minn dak is-

servizz pubbliku “tkun qed tagixxi ghall-ezekuzzjoni tal-ligi jew ta’ xi 

ordni moghti skond il-ligi minn xi awtorita` kompetenti”. 

Illi l-Qorti qed tossottolinja din l-ahhar parti ta’ dan it-taghlim 

gurisprudenzjali billi huwa kkontestat jekk l-incident meta l-pulizija 

involut jekk il-kuntistabbli kienx qieghed jagixxi“ghall-ezekuzzjoni tal-ligi 

jew ta’ xi ordni moghti skont il-ligi minn xi awtorita` kompetenti”. 

Issa jidher li l-ufficjal tal-pulizija kien prezenti flimkien ma’ pulizija ohra 

biex izommu l-ordni waqt protesti li kienu ghaddejjin.   



Il-Qorti rat is-sentenza moghtija mill-Prim’Imhallef Emeritus Vincent De 

Gaetano fid-decizjoni Il-Pulizija vs Lawrence Attard deciza fit-12 ta’ 

Settembru 1996 li din il-Qorti sejra terga’ taghmel referenza ghal dak 

imghallem hemmhekk: 

“Meta ufficjal tal-pulizija jintima li jkun ser jarresta lil xi hadd, jew 

ikun ga’ arresta u qed izomm lil xi hadd arrestat, huwa ikun certament 

qieghed jezegwixxi il-ligi.  Izda meta ufficjal tal-pulizija ikun qieghed 

jipprova jipperswadi lil xi hadd bil-kelma t-tajba sabiex iwarrab minn 

fuq il-post u ghalhekk minghajr ma dak il-pulizija jezercita s-setgha 

tieghu li jarresta, ma jistax jinghad li dak il-pulizija jkun qed jagixxi 

‘ghall-esekuzzjoni tal-ligi’ fis-sens tal-artikolu 96, ghalkemm huwa 

jkun qieghed jaghmel is-servizz pubbliku tieghu fis-sens tal-artikolu 

95.”  

 

Skont l-gharef Imhallef William Harding fil-kaz “Il-Pulizija vs John 

Mallia” deciz nhar il-21 ta’ Mejju 1960 : - 

 

Jekk wiehed jindahal fid-doveri tal-pulizija u juza mhux biss "vie di 

fatto", imma vjolenza effettiva allura hu jkun hati ta' attakk u 

rezistenza lill-Pulizija a differenza tal-kaz, fejn ikun hemm semplici 

kliem oltragguz jew semplici minacci jew "mera inazione".  Fil-kaz tal-

persuna li tkun f’idejn il-Pulizija jista' talvolta jkun hemm certa 

tolleranza, billi dik il-persuna tkun qeghda tirrezisti lill-Pulizja ghax 

tkun spinta mix-xewqa naturali tal-liberta' proprja; imma din it-

tolleranza tispicca malli dik il-persuna tispingi jdejha fuq il-membri tal-



Pulizija li jkunu qeghdin izommuha biex toffendihom fil-persuna 

taghhom u tmur oltre s-semplici sforz biex tevadi l-arrest. 

 

Wara li l-Qorti gharblet il-provi kollha nonche’ l-gurisprudenza 

applikabbli ghall-istess16, thoss li l-estremi ta’ dan ir-reat imnissel mill- 

Artikolu 96 tal-Kodici Kriminali ma jezistux f’dan il-kaz. 

 

It-tieni imputazzjoni 

Art 338 (dd) - Ksur tal-bon-ordni u paci pubblika 

 

Il-Qorti tal-Appell Kriminali kellha okkazzjoni tfisser f’diversi sentenzi 

(ara, fost ohrajn, Il-Pulizija v. Joseph Spiteri App. Krim. 24/5/96), bhala 

regola jkun hemm il-kontravvenzjoni kontemplata fil-paragrafu (dd) ta’ 

l-Artikolu 338 tal-Kap 9 meta jkun hemm ghemil volontarju li minnu 

nnifsu jew minhabba c-cirkostanzi li fihom dak l-ghemil isehh inissel 

imqar minimu ta' inkwiet jew thassib f'mohh persuna (li ma tkunx l-

akkuzat jew imputat) dwar l-inkolumita` fizika ta' persuna jew dwar l-

inkolumita` ta’ proprjeta`, kemm b’risultat dirett ta’ dak l-ghemil jew 

minhabba l-possibilita` ta’ reazzjoni ghal dak l-ghemil.  

 

Ghandu jinghad ukoll li ghalkemm il-ligi taghna tipprovdi ghad-difiza 

tal-legittima difeza f’kaz ta’ aggressjoni diretta biex tikkaguna offiza fuq 

il-persuna (Art. 223, Kap. 9), kif ukoll tippermetti r-ritorsjoni 

proporzjonata fil-kaz ta’ l-ingurja kontravvenzjonali taht l-Artikolu 

                                                           
16 Il-Qorti rat it-taghlim li hareg f’dawn is-sentenzi:  Il-Pulizija v. Alfred Agius [11.11.1976], Il-Pulizija 
v. Joseph Brincat et. [05.07.1982], Il-Pulizija v. Stacey Chircop et. [05.03.2008], Il-Maesta’ Taghna r-
Regina v. Carmelo Buhagiar [22.03.1974], Il-Pulizija v. Carmelo Mallia [11.11.1976] u il-Pulizija v. 
Roderick Farrugia [26.04.2007]. 



339(1)(e) tal-Kodici Kriminali (ara Il-Pulizija v. Joe sive Joseph Vella 

App. Krim. 7/12/95), fil-kaz tar-reat ta’ ksur tal-bon-ordni u l-paci 

pubblika il-ligi ma tipprovdi ghal ebda difiza specifika.  

 

Fi kliem iehor, wiehed irid jara fil-kaz konkret jekk dak li sar kienx 

inevitabbli tenut kont tac-cirkostanzi kollha tal-kaz. Hu evidenti, per 

ezempju, li persuna li tigi aggredita u li tkun fil-fatt qed tiddefendi 

ruhha (mhux semplicement tirritalja ghal offiza fuq il-persuna li tkun 

diga saritilha) necessarjament ser tagixxi b’mod li tnissel f’mohh persuna 

ohra dak l-inkwiet jew thassib aktar ‘l fuq imsemmi. Pero` l-agir ta’ dik 

il-persuna jkun, f’dawk ic-cirkostanzi, inevitabbli, u ghalhekk ma jistax 

jammonta ghal breach of the peace. L-istess ikun il-kaz jekk persuna 

tingurja animus retorquendi fil-limiti tal-Artikolu 339(1)(e) imsemmi – 

ikun kontrosens li wiehed jghid li dik l-ingurja ma tammontax ghal reat 

pero` l-fatt fih innifsu jammonta ghal reat iehor (taht l-Art. 338(dd))17. 

 

L-Imhallef Joseph Galea Debono waqt li kien qieghed jippresiedi l-Qorti 

tal-Appell Kriminali sostna li:  Ma hemmx ghalfejn ikun hemm l-ghajjat 

u l-glied flimkien biex tissussisti l-kontravvenzjoni koperta bl-artikolu 

338 (dd) tal-Kap.918.   Di fatti dan is-subinciz (dd) jiddisponi li :-  

 

“Huwa hati ta’ kontravvenzjoni kontra l-ordni pubbliku kull min :- 

(dd) b’xi mod iehor mhux imsemmi band’ ohra f’dan il-Kodici jikser 

volontarjament il-buon ordni jew il-kwiet tal-pubbliku .” 

 
                                                           
17 Pulizija vs Monica Polidano.   App. krim. Imhallef Vincent Degaetano.  25 ta' Gunju 2001 

18 Pulizija vs Paul Pace.  App Krim Inf Imhallef Joe Galea Debono.   3 ta' April 2003 

 



Minn dan jidher car li l-kliem tal-ligi jrid ikopri kull “disturbance to the 

peace and good order” sija jekk dan ikun gej minn ghajjat biss kif ukoll 

minn glied jew kolluttazzjoni fizika jew it-tnejn f’daqqa jew minn xi 

manifestazzjoni ohra. Mhux xi rekwizit tassattiv li dawn iz-zewg 

elementi jridu jikkonkorru f’daqqa w jista’ jkollok wahda jew l-ohra jew 

xi manifestazzjoni ohra esterna li twassal ghad-disturb tal-buon ordni w 

l-kwiet tal-pubbliku.    

 

Illi kif gie ritenut il-Qorti fl-Appell Kriminali“ Il-Pulizija vs. Paul 

Busuttil” [23.6.1994]:  

 

“Bhala regola ikun hemm il-kontravvenzjoni ravvizata fl- artikolu 338 

(dd) tal-Kodici Kriminali meta jkun hemm eghmil volontarju li minnu 

nniffsu jew minhabba c- cirkostanzi li fihom dak l-eghmil isehh, inissel 

imqar  minimu ta’ nkwiet jew thassib f’mohh persuna (li ma tkunx l-

akkuzat jew l-imputat) dwar l-inkolumita’ fizika ta’ persuna jew dwar 

l-inkolumita’ ta’ proprjeta’ , kemm b’rizultat dirett ta’ dak l-eghmil 

jew minnhabba l-possibilita’ ta’ rejazzjoni ghal dak l-eghmil” u “dan 

ir-reat javverra ruhu meta jkun hemm dak li fil-Common Law Ingliza 

kien jissejjah “a breach of the peace.”  

 

Dik il-Qorti kienet iccitat b’approvazzjoni lill-Imhallef Sir Adriano 

Dingli li fil-kawza “Ispettore Raffaele Calleja vs. Paolo Bugeja et.” 

[Kolloz Vol. XII , p.472, 475] kien qal :- “Che il buon ordine e la tranquillita’ 

pubblica sta nella sicurezza , o nella opinione ferma della sicurezza sociale, - nel 

rispetto dei diritti e dei doveri sia degli individui in faccia all’ autorita’ pubblica 

, sia degli individui stessi fra loro , e ogni atto che toglie o diminuisce la 



opinione della sicurezza pubblica, o della sicurezza individuale , e’ violazione 

dell’ordine pubblico , indipendentemente dalla perpetrazione di altro atto.” 

 
F’dan il-kaz ma jirrizultawx l-ingredjenti mehtiega biex tinstab htija ghal 

din il-kontravenzjoni. 

 

DECIDE: 

 

Ghal dawn il-mottivi l-Qorti ma ssibx lill-imputat hati u tilliberah. 

 

__________________ 

Dr. Joseph Mifsud 

Magistrat 

 

Margaret De Battista 

Deputat Registratur  


