Qorti Civili, Prim’ Awla

Imhallef Anthony Ellul

Rikors numru: 311/89

Cecil Pace u Henry Pace fisimhom proprju u bhala diretturi tal-Bank of
Industry, Commerce and Agriculture Ltd. u Cecil Pace bhala direttur tas-
socjetajiet Finindustry Ltd, Finexport Ltd, Tradefin Ltd, Universal
Investment Co. Ltd, M.I.D.C. Ltd, V.I.P. Ltd, Marsa Plastics Ltd, Marsa
Industries Ltd., John Bezzina & Sons Ltd, Harris Huges & Johns Ltd,
Maltese Properties Ltd, Polymports Ltd, Sinet (Malta) Ltd, Dolphin
Builders Ltd, San Juan Construction Ltd, Carways Ltd, Adelphi
Investments Ltd, John N. Cassar Ltd, President Hotels Ltd, u President
Cleaners Ltd. u b’ nota tat-13 ta’ Mejju 2005, Michael Pace bhala direttur
tas-socjeta World Travel & Tourism Services Ltd assuma I-atti ta’ din il-

kawza minflok Henry Pace

VS

Emanuel A. Bonello f ismu proprju u bhala kontrollur tal-Bank of
Industry, Commerce and Agriculture Limited u bhala kontrollur u jew
amministratur tal-kumpanniji assoc¢jati Finindustry Ltd, Finexport Ltd,

Tradefin Ltd, Universal Investment Company Limited, M.I.D.C. Ltd, V.I.P.
Ltd, Marsa Plastics Ltd, Marsa Industries Ltd, John Bezzina & Sons Ltd,
Harris Huges & Johns Ltd, Maltese Properties Ltd, Polymports Ltd, Sinet
(Malta) Ltd, Dolphin Builders Ltd, San Juan Construction Ltd, Carways
Ltd, Adelphi Investments Ltd, John N. Cassar Ltd, President Hotels Ltd,
President Cleaners Ltd. u Dottor Carmelo Mifsud Bonnici u b’ nota tal-24
ta’ Jannar 2003 Raymond Gatt bhala wiehed mill-partners ta’ “Gatt,

Galea & Co” assuma l-atti ta’ din il-kawza minflok Emanuel A. Bonello u



b’nota tat-28 ta’ Frar 2012 MGI Malta bhala kontrollur il-gdid tal-Bank of
Industry, Commerce and Agriculture Ltd tassumi I-atti flok Dr. Carmelo

Mifsud Bonnici

|I-Ffamis, 25 ta’ Gunju 2020.

[I-Qorti,

1. Rat i¢-¢itazzjoni pprezentata mill-atturi fil-Qorti tal-Kummer¢ fis-17 ta’ Marzu
1989 u li permezz taghha ppremettew u talbu s-segwenti:

‘Premess illi I-atturi Cecil Pace u Henry Pace huma azzjonisti, kredituri u
diretturi tal-Bank of Industry, Commerce and Agriculture Limited kif ukoll
azzjonisti u kredituri direttament u jew indirettament tas-socjetajiet
Finindustry Ltd, Finexport Ltd, Tradefin Ltd, Universal Investment
Company Ltd, M.I.D.C. Ltd, V.I.P. Ltd, Marsa Plastics Ltd, Marsa
Industries Ltd, John Bezzina & Sons Ltd, Harris Hughes & Johns Ltd,
Maltese Properties Ltd, Polymports Ltd, Sinet (Malta) Ltd, Dolphin
Builders Ltd, San Juan Construction Ltd, Carways Ltd, Adelphi
Investments Ltd, John N. Cassar Ltd, President Hotels Ltd, u President
Cleaners Ltd li taghhom Cecil Pace huwa ukoll direttur; u

Premess illi l-atturi Cecil Pace u Henry Pace personalment bhala
¢essjonarji ta’ Gus Export International Limited ghandhom jiehdu
minghand il-Malta & Europe Hotels Limited madwar tlett mitt-elf lira Maltin
(Lm300,000) inklusi I-imghaxijiet; u

Premess illi il-Bank of Industry, Commerce and Agriculture Limited
flimkien mal-kumpanniji assodjati fuq imsemmija ghandhom jiehdu
minghand is-socjeta Malta & Europe Hotels Limited total ta’ madwar
miljun u seba’ mitt elf lira Maltin (Lm1,700,000) li nofshom jirraprezentaw
self, overdraft, provvisti, plumbing u electrical installation, air conditioning,
lifts, catering equipment, twapet, joinery, karpenterija kif ukoll fornituri u
servizzi varji moghtija u il-bilan¢ ta’ madwar tmien mija u hamsin elf lira
Maltin (Lm850,000) jirrapprezentaw I-imghaxijiet relattivi i ma setghawx
jeccedu I-kapital; u

Premess illi il-konvenut Emanuel A. Bonello huwa kontrollur tal-Bank of
Industry, Commerce and Agriculture Limited u kontrollur jew
amministratur tal-kumpanniji asso¢jati fuq imsemmija li taghhom u tal-
B.I.C.A.L. il-konvenut Dottor Carmelo Mifsud Bonnici kien il-kontrollur u
jew amministratur; u
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Premess lli biex jipproteggi u jissalvagwardja I-interessi tal-Bank of
Industry, Commerce and Agriculture Limited u tal-kumpanniji assocjati fug
imsemmija hemm bzonn illi I-konvenut Emanuel A. Bonello, bhala
kontrollur u amministratur jipprezenta citazzjoni kontra s-socjeta Malta &
Europe Hotels Limited ghall-imghaxijiet fuq I-imghaxijiet jew imghaxijiet
komposti li jammontaw ghall-madwar tmienja u sittin elf lira Maltin
(Lm68,000) kull sena ghal dawn Il-ahhar erba’ snin minn 1985 i
Jammontaw ghal madwar mitejn u tnejn u sebghajn elf lira Maltin
(Lm272,000) minbarra l-imghaxijiet komposti mill-25 ta’ Novembru 1972
sal-25 ta’ Mejju 1985 li jammontaw ghal mija u seba’ u sittin elf, erbgha
mija u sebgha u ghoxrin lira Maltin (Lm167,427) li b’kollox sallum jaghmlu
total ta’ madwar erba mija disgha u tletin elf erba’ mija u sebgha u ghoxrin
lira Maltin (Lm439,427);

Premess illi b> hekk I-ammont totali dovut lill-atturi Cecil Pace u Henry
Pace personalment kif ukoll lill-Bank of Industry, Commerce and
Agriculture Limited u il-kumpanniji assocjati minghand is-socjeta Malta &
Europe Hotels Limited li hija proprjetarja tal-Grand Hotel Excelsior ilahhaq
ghall-madwar zewg miljuni u hames mitt elf lira Maltin (Lm2,500,000); u

Premess illi I-Interim Report dwar il-kumpanniji assocjati mall-B.I.C.A.L.
ghall-perjodu mill-25 ta’ Novembru 1972 sal-31 ta’ Lulju 1988 maghmul
mill-kontrollur Emanuel A. Bonello u imqgieghed fuq il-mejda tal-Kamra tar-
Rapprezentanti mill-Ministru tal-Finanzi fis-6 ta’ Frar 1989, fir-rigward tal-
Malta & Europe Hotels Limited jinkludi biss |-imghaxijiet ordinarji mizjuda
mal-kapital dovut lill-B.I.C.A.L. u lill-kumpanniji assocjati u stante illi I-
imghaxijiet lahhqu |-ammont tal-kapital waqfu hemm u m’humiex jizdiedu
aktar jekk ma jinghadux ukoll I-imghaxijiet komposti; u

Premess illi bl-agir taghhom il-konvenuti Emanuel A. Bonello proprio et
nomine u Dottor Carmelo Mifsud Bonnici ikkagunaw danni lill-atturi proprio
et nomine ta’ aktar minn erbgha mija u sebgha u ghoxrin lira Maltin
(Lm439,427).

Jghidu ghalhekk il-konvenut Emanuel A. Bonello proprio et nomine u I-
konvenut Dottor Carmelo Mifsud Bonnici ghaliex m’ghandiex dina I-
Onorabbli Qorti ghar-ragunijiet premessi:

1. tiddeciedi u tiddikjara illi il-konveut Emanuel A. Bonello proprio et
nomine ghandu jipproteggi u jissalvagwardja l-interessi tal-atturi
proprio et nomine, tal-B.I.C.A.L. u tal-kumpanniji assocjati kif ukoll
dawk tad-depozitanti, kredituri u azzjonisti ikkoncernati billi jitlob |-
imghaxijiet komposti dovuti minghand is-socjeta Malta & Europe
Hotels Limited lill-B.I.C.A.L. u lill-kumpanniji assoc¢jati;

2. Tordna lill-kkonvenut Emanuel A. Bonello proprio et nomine
jJipprezenta Ccitazzjoni kontra s-socjeta Malta & Europe Hotels
Limited minnufih ghall-imghaxijiet komposti relattivi;

3. Tiddikjara u tikkundanna fin-nuggas lill-konvenuti Emanuel A.
Bonello u lil-Dottor Carmelo Mifsud Bonnici personalment
responsabbli ghad-danni kollha ikkagunati minnhom lill-atturi
proprio et nomine liema danni jigu likwidati b’ gudizzju separat.



Bl-ispejjez kontra il-konvenuti proprio et nomine li huma ngunti ghas-
subizzjoni.’

2. Fis-27 ta’ April 1989, il-konvenut Emanuel A. Bonello proprio et nomine
pprezenta in-nota tal-e¢¢ezzjonijiet? tieghu u eccepixxa:

1. llli id-domandi attri¢i in kwantu huma diretti kontra |-esponenti
personalment ma jistghux ireggu stante li kull ma ghamel [-esponenti
ghamlu fil-kapacita tieghu ta’ kontrollur u kwindi personalment ma jista’
gatt jigi kkundannat responsabbli ghad-danni.

2. Sussidjarjament u bla pregudizzju ghall-premess illi I-atturi ma
ghandhomx dritt jistitwixxu din il-kawza. |d-domandi attri¢i in kwantu huma
diretti mill-atturi personalment ma jistghux ireggu stante illi [-atturi
personalment ma ghandhom ebda interess guridiku fl-esitu ta’ din il-
kawza, dato ma non concesso li ghandhom id-dritt jistitwuwha. llli huwa
minnu illi Cecil Pace huwa direttur ta’ xi uhud mis-socjetajiet attri¢i pero ir-
rapprezentanza guridika taghhom ma tinvestiex fih izda fil-kontrollur u
kwindi ghalhekk it-talbiet attrici kif u minn min proposti ma jistghux ireggu,
u ghandhom jigu respinti bl-ispejjez.

3. Bla pregudizzju ghall-premess, illi in kwantu I-azzjoni hija proposta
mill-atturi kollha, din ma tistax tredgi stante li I-esponenti gie mahtur
Kontrollur mill-Onorevoli Ministru tal-Finanzi, bis-sahha Ii taghtih il-Ligi
dwar il-Kummer¢ Bankarju tal-1970 u kwindi il-legittimu kontradittur tal-
esponenti jista’ jkun biss I-istess Ministru tal-Finanzi u mhux l-atturi. L-
esponenti ghandu jwiegeb biss lejh u mhux lejn I-atturi ghall-agir tieghu.

4, llli mhux minnu li l-esponenti flok issalvagwardja d-drittijiet u |-
interessi tal-azzjonisti u tal-kredituri ta’ dawn is-soc¢jetajiet u tal-BICAL
ikkaguna danni ingenti. L-esponenti qed u ged jaqdi id-dmirijiet tieghu
skond il-ligi. 1-Qorti bir-rispett kollu ma tistax tordna lill-konvenut proprio
et nomine sabiex jipprocedi kontra debitur tal-Bank u/jew tal-kumpanniji
assocjati partikolarment in vista tal-fatt illi sallum il-kreditu pretiz tal-atturi
ghadu mhux konfermat u accettat.

5. llli it-tielet talba hija ghal kollox prematura u insostenibbli stante li
wiehed ma jistax jintalab kontrih li jinzamm responsabbli ghad-danni jekk
ma jikkonformax ruhu ma’ sentenza tal-Qrati.

6. Salvi e¢cezzjonijiet ohra.’

3. Fit-2 ta’ Mejju 1989, il-konvenut Dr. Carmelo Mifsud Bonnici pprezenta in-nota
tal-eccezzjonijiet® tieghu u ecéepixxa:

(€8] i I-atturi ma ghandhomx dritt jippromwovu I-azzjoni bhala diretturi
tal-Bank of Industry, Commerce and Agriculture Ltd;

(2) Illi Cecil Pace ma ghandux dritt jippromwovi I-azzjoni bhala direttur
tas-socjetajiet I-ohra premessi;

2Fol. 13 - 15.
3 Fol. 17 — 22.



3) i t-talbiet attrici ma jistghu qatt jigu milqugha fuq il-premessi
dedotti fic-¢itazzjoni u huma neqsin minn premessi mehtiega fil-ligi;

(4) i t-talbiet attrici huma infondati fid-dritt;

(5) lIli I-esponent ghandu jigi liberat peress li t-talbiet attrici ma jreggux
fir-rigward tieghu llum.

B’riserva ta’ ec¢ezzjonijiet ohra.

Bl-ispejjez’

4, Fil-5 ta’ Mejju 1993, il-konvenut Dr. Carmelo Mifsud Bonnici pprezenta nota
tal-eccezzjonijiet ulterjuri* u e¢cepixxa:

‘i huwa ghandu jigi liberat mill-osservanza tal-gudizzju peress li gie
imharrek biss personalment mentri in kwistjoni hemm |-operat tieghu fil-
kwalita ta’ kontrollur tal-Bank de quo u tas-soéjetajiet kummercjali de quo’

5. Fil-5 ta’ Mejju 1993, il-konvenut Dr. Carmelo Mifsud Bonnici pprezenta nota
tal-eccezzjonijiet ulterjuri ohra® u e¢cepixxa:

‘i in kwantu |-atturi qed jagixxu fil-kwalita taghhom personali |-atturi iridu
jippruvaw l-interess guridiku taghhom fis-socjetajiet kummerdcjali i
dwarhom I-attur qed jagixxi fdin il-kawza.’

6. Fid-29 ta’ Dicembru 2014, il-konvenut Dr. Carmelo Mifsud Bonnici pprezenta
nota tal-e¢¢ezzjonijiet ulterjuri ohra permezz ta’ liema ec¢éepixxa:

‘Mi fdin il-kawza, fil-konfront tal-ec¢cipjenti, I-atturi qeghdin jitolbu I-
kundanna tal-e¢¢epjenti ghad-danni allegatament ikkagunati lilhom meta
[-e¢cepjent kien kontrollur tal-BICAL u tal-kumpaniji assocéjati mal-BICAL.

llli I-ec¢éipjent spicéa minn kontrollur fDicembru 1984 u |-kawza dgiet
intavolata fl-1989, ¢ioé wara |-gheluq ta’ sentejn.

Ghalhekk l-ec¢cepjent jecepixxi I-preskrizzjoni skont l-artikolu 2153 tal-
Kapitolu 16 tal-Ligijiet ta’ Malta u jitlob li I-Onorabbli Qorti tiddikjara li I-
azzjoni hija preskritta fil-konfront tal-eccipjent.’

7. 1l-Qorti rat ukoll in-noti ta’ sottomissjonijiet u gieset dak li jipprovdi I-artikolu 810B

tal-Kap. 12.

4 Fol. 69.
5 Fol. 70.



Ikkunsidrat:-

Sfond fattwali

8. Fil-25 ta’ Novembru 1972 il-Ministru tal-Finanzi appunta lil Earland, General
Manager tal-Bank Centrali, bhala kontrollur tal-Bank of Industry, Commerce

and Agriculture Limited® (minn hawn ‘| quddiem imsejjah ‘B.I.C.A.L.").

9. Wara li Earland talab li ma jibgax fl-inkarigu, fit-28 ta’ Novembru 1972 inhatar
minfloku |-konvenut Dr. Carmelo Mifsud Bonnici, LL.D.” Dan ta’ l-ahhar
irrezenja minn Kontrollur tal-B.I.C.A.L. fil-21 ta’ Dicembru 1984 u minfloku

nhatar |-konvenut I-iehor Emanuel A. Bonello, F.I.A., C.P.A.A..8

10. B.I.C.A.L. kellha interess, dirett jew indirett, f'diversi kumpaniji hekk imsejjha
‘associated companies’.® Fir-rapporti in atti jissemmew is-segwenti kumpaniji
assocjati:

o Adelphi Investments Limited: fil-11 ta’ Dicembru 1972 il-konvenut
Dr.Mifsud Bonnici akkwista ‘A’ share f'din il-kumpanija u fis-16 ta’ Frar
1976 inhatar Kontrollur tal-istess. Fil-5 ta’ Novembru 1985, il-konvenut

Bonello inhatar Kontrollur minflok Dr. Mifsud Bonnici;1©

o Carways Limited: fil-11 ta’ Dicembru 1972 il-konvenut Dr. Mifsud
Bonnici akkwista ‘A’ share f'din il-kumpanija u fil-21 ta’ Settembru 1974
inhatar Kontrollur tal-istess. Huwa rrezenja fil-5 ta’ Novembru 1985 u

floku nhatar il-konvenut Bonello;1?

6 Fatt li jirrizulta mid-decizjoni fl-ismijiet Martone Dottor Michele et noe vs Gatt Raymond noe et,
moghtija fis-27 ta’ Jannar 2014.

7 Third Interim Report on the Bank of Industry, Commerce and Agriculture Limited for the period of 1
January 1992 to 31 December 2002, a fol. 571 tal-process.

8 ibid.

9 Third Interim Report on the Companies Associated with The Bank of Industry, Commerce and
Agriculture Limited for the period of 1 January 1992 to 31 December 2002.

10 Fol. 622, 408.

1 Fol. 623, 291.



o Dolphin Builders Limited: fil-11 ta’ Di¢embru 1972 il-konvenut
Dr.Mifsud Bonnici akkwista ‘A’ share fdin il-kumpanija. Fis-7 ta’ Frar

1986, il-konvenut Bonello inhatar Kontrollur;12

o Finexport Limited: ghalkemm fil-financial statements tal-1998 u fit-Third
Interim Report ta’ Gatt, Galea & Co jinghad li I-konvenut Bonello inhatar
Kontrollur minflok il-konvenut Dr. Mifsud Bonnici fl-1 ta’ Awissu 19943

Dr. Mifsud Bonnici jichad li gatt kien Kontrollur ta’ din il-kumpanija;'4

o Finindustry Limited: skont il-financial statements tal-1998 il-konvenut
Dr. Mifsud Bonnici inhatar Kontrollur fil-21 ta’ Settembru 1974'°
ghalkemm fin-nota ta’ sottomissjonijiet tieghu huwa jichad li kien
Kontrollur ta’ din il-kumpanija. Fit-Third Interim Report ta’ Gatt, Galea &
Co jinghad ukoll li I-konvenut Bonello inhatar Kontrollur minflok il-

konvenut Dr. Mifsud Bonnici fil-5 ta’ Novembru 1985;16

o G.H.E. Limited: kumpanija registrata fis-16 ta’ Mejju 1978 ‘for the
purpose of taking over and settling the secured creditors of Malta and

Europe Hotels Limited in return for the subrogation of their rights’;t’

o Harris Hughes and Johns Limited: fil-11 u fil-31 ta’ Di¢éembru 1972 il-
konvenut Dr. Mifsud Bonnici akkwista ‘A’ shares f'din il-kumpanija® u
skont il-financial statements tal-1998 huwa inhatar Kontrollur nhatar
Kontrollur fis-17 ta’ Settembru 1974'° izda |-konvenut Dr. Mifsud Bonnici
jghid li gatt ma kien Kontrollur ta’ din il-kumpanija.?® Fpagna 31 tat-Third

Interim Report on the Companies Associated with The Bank of Industry,

12 Fol. 624, 244.

13 Fol. 432 u pg 20 tat-Third Interim Report on the Companies Associated with The Bank of Industry,
Commerce and Agriculture Limited for the period of 1 January 1992 to 31 December 2002

14 Fol. 691.

15 Fol. 445.

16 Pg 23 tat-Third Interim Report on the Companies Associated with The Bank of Industry, Commerce
and Agriculture Limited for the period of 1 January 1992 to 31 December 2002.

17 Pg 28 tat-Third Interim Report on the Companies Associated with The Bank of Industry, Commerce
and Agriculture Limited for the period of 1 January 1992 to 31 December 2002.

18 Fol. 625.

19 Fol.382.

20 Fol. 676 u n-nota ta’ sottomissjonijiet tieghu.



Commerce and Agriculture Limited for the period of 1 January 1992 to
31 December 2002 jinghad li fil-5 ta’ Novembru 1985 |-konvenut Bonello

inhatar Kontrollur minflok il-konvenut Dr. Mifsud Bonnici;

. John Bezzina and Sons Limited: Fil-11 ta’ Dicembru 1972 il-konvenut
Dr. Mifsud Bonnici akkwista ‘A’ share f'din il-kumpanija u fis-16 ta’ Frar
1976 inhatar Kontrollur tal-istess. Fil-5 ta’ Novembru 1985, il-konvenut

Bonello inhatar Kontrollur minflok Dr. Mifsud Bonnici;2!

o John N. Cassar Limited: fil-11 ta’ Dicembru 1972 il-konvenut Dr. Mifsud
Bonnici akkwista ‘A’ share f'din il-kumpanija u fil-21 ta’ Settembru 1974
inhatar Kontrollur tal-istess. Fil-5 ta’ Novembru 1985 irrezenja minn tali

kariga u floku nhatar il-konvenut Bonello;??

o Malta and Europe Hotels Limited: il-konvenut Dr. Mifsud Bonnici
inhatar Kontrollur fil-11 ta’ Settembru 1974.2° Il-konvenut Bonello

inhatar Kontrollur minflok Dr. Mifsud Bonnici fil-5 ta’ Novembru 1985:24

° Malta Maritime Services Limited: il-konvenut Bonello inhatar Kontrollur
minflok il-konvenut Dr. Mifsud Bonnici fl-1 ta’ Awissu 1994;25

o Malta Ropes Limited: il-konvenut Bonello inhatar Kontrollur minflok il-
konvenut Dr. Mifsud Bonnici fil-5 ta’ Novembru 1985;%°

21 Fol. 626, 367.

22 Fol. 627, 304.

23 Fol. 256.

24 Pg 41 tat-Third Interim Report on the Companies Associated with The Bank of Industry, Commerce
and Agriculture Limited for the period of 1 January 1992 to 31 December 2002.

25 Pg 49 tat-Third Interim Report on the Companies Associated with The Bank of Industry, Commerce
and Agriculture Limited for the period of 1 January 1992 to 31 December 2002.

26 Pg 51 tat-Third Interim Report on the Companies Associated with The Bank of Industry, Commerce
and Agriculture Limited for the period of 1 January 1992 to 31 December 2002.



. Maltese National Lines Limited: il-konvenut Dr. Mifsud Bonnici inhatar
Kontrollur fis-17 ta’ Settembru 1974.2” Huwa rrezenja fil-5 ta’

Novembru 1985 u minfloku nhatar I-konvenut Bonello f'dik il-kariga;2®

o Maltese Properties Limited: il-konvenut Dr. Mifsud Bonnici inhatar
Kontrollur fis-16 ta’ Frar 1976.2° ll-konvenut Bonello inhatar Kontrollur
minflok Dr. Mifsud Bonnici fil-5 ta’ Novembru 1985:3°

o Marine Enterprises (Malta Limited): il-konvenut Bonello inhatar

Kontrollur minflok il-konvenut Dr. Mifsud Bonnici fl-1 ta’ Awissu 199431

o Marsa Industries Limtied: fil-11 ta’ Di¢embru 1972 il-konvenut
Dr.Mifsud Bonnici akkwista ‘A’ share fdin il-kumpanija. A fol. 628 ma
jissemmiex li nhatar kontrollur tal-istess izda minn fol. 331 jirrizulta li
Dr.Mifsud Bonnici nhatar Kontrollur fis-17 ta’ Settembru 1974. F’ pagna
66 tat-Third Interim Report on the Companies Associated with The Bank
of Industry, Commerce and Agriculture Limited for the period of 1
January 1992 to 31 December 2002 jinghad li I-konvenut Bonello inhatar
Kontrollur minflok il-konvenut Dr. Mifsud Bonnici fil-5 ta’ Novembru
1985;

o Marsa Plastics Limited: fil-11 u fil-31 ta’ Dicembru 1972 il-konvenut
Dr.Mifsud Bonnici akkwista ‘A’ shares f'din il-kumpanija izda huwa ji¢had
li gatt kien Kontrollur taghha.®? Filfatt, a fol. 629 ma jinghadx li Dr. Mifsud
Bonnici nhatar kontrollur tal-istess u dan langas ma jirrizulta mill-financial
statements mill-1 ta’ Jannar sat-2 ta’ Gunju 1990.33 Din il-kumpanija ma

tissemmiex fit-Third Interim Report on the Companies Associated with

27 Fol. 356.

28 Pg 54 tat-Third Interim Report on the Companies Associated with The Bank of Industry, Commerce
and Agriculture Limited for the period of 1 January 1992 to 31 December 2002..

29 Fol. 192.

30 Pg 57 tat-Third Interim Report on the Companies Associated with The Bank of Industry, Commerce
and Agriculture Limited for the period of 1 January 1992 to 31 December 2002.

31 Pg 63 tat-Third Interim Report on the Companies Associated with The Bank of Industry, Commerce
and Agriculture Limited for the period of 1 January 1992 to 31 December 2002.

32 Fol. 691.

33 Fol. 208 et seq, 344.



The Bank of Industry, Commerce and Agriculture Limited for the period
of 1 January 1992 to 31 December 2002;

M.I.D.C. Limited: il-konvenut Dr. Mifsud Bonnici inhatar Kontrollur fis-17
ta’ Settembru 1974.3* Fil-5 ta’ Novembru 1985 inhatar minfloku |-

konvenut Bonello;3°

Pabros Limited: il-konvenut Bonello inhatar Kontrollur minflok il-

konvenut Dr. Mifsud Bonnici fil-5 ta’ Novembru 1985;36

Polymports Limited: ghalkemm fit-Third Interim Report ta’ Gatt, Galea
& Co jinghad il-konvenut Bonello inhatar Kontrollur minflok il-konvenut
Dr. Mifsud Bonnici fil-5 ta’ Novembru 1985,3” Dr. Mifsud Bonnici jichad

li gatt kien Kontrollur ta’ din il-kumpanija;3®

President Cleaners Limited: fil-11 ta’ Dicembru 1972 il-konvenut
Dr.Mifsud Bonnici akkwista ‘A’ shares fdin il-kumpanija u fis-17 ta’
Settembru 1974 inhatar Kontrollur tal-istess. Fil-5 ta’ Novembru 1985,

il-konvenut Bonello inhatar Kontrollur minflok Dr. Mifsud Bonnici;3°

President Hotels Limited: fil-11 ta’ Diéembru 1972 il-konvenut
Dr.Mifsud Bonnici akkwista ‘A’ share fdin il-kumpanija u fil-21 ta’
Settembru 1974 inhatar Kontrollur tal-istess. Fil-5 ta’ Novembru 1985,

il-konvenut Bonello inhatar Kontrollur minflok Dr. Mifsud Bonnici:*°

35 Pg 71 tat-Third Interim Report on the Companies Associated with The Bank of Industry, Commerce
and Agriculture Limited for the period of 1 January 1992 to 31 December 2002.
36 Pg 75 tat-Third Interim Report on the Companies Associated with The Bank of Industry, Commerce
and Agriculture Limited for the period of 1 January 1992 to 31 December 2002.
37 Pg 78 tat-Third Interim Report on the Companies Associated with The Bank of Industry, Commerce
and Agriculture Limited for the period of 1 January 1992 to 31 December 2002.

40 Fol. 631, 315.
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o Rockyvale Alpino (Malta) Limited: il-konvenut Bonello inhatar
Kontrollur minflok il-konvenut Dr. Mifsud Bonnici fil-5 ta’ Novembru
1985;41

° Sinet Limited: il-konvenut Dr. Mifsud Bonnici inhatar Kontrollur fis-16 ta’
Frar 1976.%2 ll-konvenut Bonello inhatar Kontrollur minflok Dr. Mifsud
Bonnici fil-5 ta’ Novembru 198543

. Sunshine Cruises Limited: il-konvenut Dr. Mifsud Bonnici inhatar
Kontrollur fis-17 ta’ Settembru 1974.%* I|l-konvenut Bonello inhatar

Kontrollur minflok Dr. Mifsud Bonnici fil-5 ta’ Novembru 1985;4°

o Tigullio Limited: il-konvenut Dr. Mifsud Bonnici inhatar Kontrollur fit-3
ta’ Mejju 1979 u rrezenja fil-31 ta’ Jannar 2003;6

o Tradefin Limited: ghalkemm fil-financial statements tal-1998 jinghad li
I-konvenut Dr. Mifsud Bonnici inhatar Kontrollur fis-16 ta’ Frar 19764 u
fit-Third Interim Report ta’ Gatt, Galea & Co jinghad li I-konvenut Bonello
inhatar Kontrollur minflok Dr. Mifsud Bonnici fl-1 ta’ Awissu 1994,4

Dr.Mifsud Bonnici jichad li qatt kien Kontrollur ta’ din il-kumpanija;*®

41 Pg 89 tat-Third Interim Report on the Companies Associated with The Bank of Industry, Commerce
and Agriculture Limited for the period of 1 January 1992 to 31 December 2002.

42 Fol. 224.

43 Pg§ 92 tat-Third Interim Report on the Companies Associated with The Bank of Industry, Commerce
and Agriculture Limited for the period of 1 January 1992 to 31 December 2002.

44 Fol. 181.

45 Pg 95 tat-Third Interim Report on the Companies Associated with The Bank of Industry, Commerce
and Agriculture Limited for the period of 1 January 1992 to 31 December 2002.

46 Pg 98 tat-Third Interim Report on the Companies Associated with The Bank of Industry, Commerce
and Agriculture Limited for the period of 1 January 1992 to 31 December 2002.

47 Fol. 419.

48 Pg 100 tat-Third Interim Report on the Companies Associated with The Bank of Industry, Commerce
and Agriculture Limited for the period of 1 January 1992 to 31 December 2002.

49 Fol. 691.
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11.

o Universal Investment Company Limited: il-konvenut Bonello inhatar
Kontrollur minflok il-konvenut Dr. Mifsud Bonnici fil-5 ta’ Novembru
1985;°0

° V.I.P. Limited: fil-11 ta’ Diéembru 1972 il-konvenut Dr. Mifsud Bonnici
akkwista ‘A’ share f’ din il-kumpanija u fis-17 ta’ Settembru 1972 inhatar
Kontrollur tal-istess. Fil-5 ta’ Novembru 1985, il-konvenut Bonello

inhatar Kontrollur minflok Dr. Mifsud Bonnici.>!

Fil-31 ta’ Awissu 2002, il-konvenut Bonello irrezenja minn Kontrollur tal-
B.I.C.A.L. u I-kumpaniji assoc¢jati surriferiti u minfloku, fl-1 ta’ Jannar 2003,
inhatret Gatt, Galea & Co.

Interess Guridiku

12.

13.

llli permezz tat-tieni e¢cezzjoni tal-konvenut Emanuel A. Bonello pro et nomine
u permezz tal-ewwel u t-tieni ec¢éezzjoni tal-konvenut Dr. Carmelo Mifsud
Bonnici fit-2 ta’ Mejju 1989, qalu illi I-atturi m’ghandhomx dritt jippromwovu I-
azzjoni odjerna la fil-kapac¢ita personali taghhom u tant inqas in
rapprezentanza tal-B.I.C.A.L. u tas-socjetajiet attrici |-ohra inkwantu r-
rapprezentanza guridika tal-istess hi ghand il-Kontrollur. Fil-5 ta’ Mejju 1993
iI-konvenut Dr. Mifsud Bonnici zied e¢¢ezzjoni ulterjuri fis-sens illi, in kwantu |-
atturi ged jagixxu fil-kwalitd taghhom personali, iridu jippruvaw l-interess
guridiku taghhom fis-so¢jetajiet kummerc¢jali li dwarhom ged jagixxu fdin il-

kawza.

Fi¢c-Citazzjoni gie premess inter alia illi: “4-atturi Cecil Pace u Henry Pace
personalment bhala cessjonarji ta’ Gus Export International Limited
ghandhom jiehdu minghand il-Malta & Europe Hotels Limited madwar tlett mitt
elf lira Maltin (Lm300,000) inkluzi I-imghaxijiet”. Din il-Qorti hija tal-fehma li dik
il-pretensjoni personali tal-ahwa Pace kontra Malta & Europe Hotels Limited

50 Pg 103 tat-Third Interim Report on the Companies Associated with The Bank of Industry, Commerce
and Agriculture Limited for the period of 1 January 1992 to 31 December 2002.
51 Fol. 632.
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14.

kellha ssir fkawza kontra l-istess kumpannija. Fil-fatt jirrizulta li kienet diga’
giet prezentata kawza fl-ismijiet Cecil Pace et vs Emanuel A. Bonello
nomine (249/86) b’referenza ghall-imghax kompost, dec¢iza mill-Qorti tal-
Appell b’'sentenza tat-28 ta’ Marzu 2014. Ma kien hemm xejn x’izomm lill-ahwa
Pace milli fejn personalment jippretendu li huma kredituri tal-kumpannija Malta
and Europe Hotels Limited, jiehdu passi gudizzjarji biex jirkupraw il-hlas li
jippretendu li kienu intitolati ghalih. Din il-kawza ma tistax isservi bhala rimedju
fir-rigward tal-pretensjonijiet li I-ahwa Pace personalment seta’ kellhom kontra
I-kumpannija Malta and Europe Hotels Limited fir-rigward tal-kreditu li kellha
GUS Export International Limited, u li I-Qorti fehmet li kien gie assenjat lill-
ahwa Pace. Ma kien hemm bzonn I-ebda intervent tal-kontrollur/i sabiex fir-
rigward tal-pretensjoni tal-ahwa Pace personalment isiru pro¢eduri gudizzjariji.
F’dan ir-rigward ghandu ragun il-konvenut Dr. Mifsud Bonnici li fin-nota ta’
sottomissjonijiet qal:

“Barra mill-krediti tal-kumpanniji assocjati mal-Bical, I-atturi geghdin jippretendu
wkoll fdin il-kawza li I-esponent imissu agixxa kontra I-kumpannija Malta &
Europe Hotels ghall-hlas ta’ imghaxijiet komposti fuq il-kreditu perosnali tal-
atturi bhala ¢essjonarji tal-Gus Export (Gassex). Izda I-esponent la kellu dritt,
u lanqgas seta’ jaghmel dan, ghaliex huwa qatt ma kien responsabbli ghall-
krediti personali tal-atturi. Ghalhekk kienu I-atturi infushom li semmai kellhom
id-dmir jikkawtelaw l|-interessi personali taghhom kontra I-kumpannija Malta &

Europe Hotels ghall-imghaxijiet komposti”.

L-atturi ppremettew ukoll illi huma l-azzjonisti, kredituri u diretturi tal-B.l.C.A.L.
kif ukoll azzjonisti u kredituri direttament u jew indirettament tas-socjetajiet
Finindustry Ltd, Finexport Ltd, Tradefin Ltd, Universal Investment Company
Ltd, M.I.D.C. Ltd, V.I.P. Ltd, Marsa Plastics Ltd, Marsa Industries Ltd, John
Bezzina & Sons Ltd, Harris Hughes & Johns Ltd, Maltese Properties Ltd,
Polymports Ltd, Sinet (Malta) Ltd, Dolphin Builders Ltd, San Juan Construction
Ltd, Carways Ltd, Adelphi Investments Ltd, John N. Cassar Ltd, President
Hotels Ltd, u President Cleaners Ltd li taghhom Cecil Pace huwa ukoll direttur.
Isostnu i I-B.I.C.A.L. u I-kumpaniji assocjati hawn imsemija ghandhom jiehdu
somom ingenti minghand is-socjeta Malta & Europe Hotels Limited u permezz
ta’ din il-kawza iridu jiksbu ordni minn din il-Qorti sabiex il-konvenut jipprezenta
kawza kontra |-imsemmija socjeta debitri¢i ghall-imghax kompost fuq I-
ammonti minnha dovuti. Fin-nuggas, talbu li kemm il-konvenut Bonello kif ukoll

il-konvenut Dr. Carmelo Mifsud Bonnici, li kien Kontrollur tal-imsemmi Bank u
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socjetajiet assocjati gablu, jinsabu personalment responsabbli ghad-danni da

liquidarsi fgudizzju separat.

15. Fl-affidavit tieghu a fol. 513 Cecil Pace xehed li ‘bhal ma hemm imsemmi fl-

Okkju ta’ din il-kawza, il-kumpaniji u il-Bank huma numru sostanzjali ta’
kumpaniji tal-Pace Group illi waqghu taht il-kontrolluri bhala kumpaniji
assocjati mal-B.1.C.A.L., sa mill-25 ta’ Novembru 1972." Effettivament, hekk
kif jirrizulta mill-fatti elenkati aktar ‘I fuq, il-B.l.C.A.L. u I-kumpaniji kollha li

dwarhom I-atturi ged jagixxu f'din il-kawza bl-e¢¢ezzjoni ta’ Marsa Plastics Ltd

u San Juan Construction Ltd huma Ikoll kumpaniji li tgeghdu taht il-kontroll tal-

konvenuti Bonello u/jew Dr. Mifsud Bonnici a tenur tal-Artikolu 18 tal-Ligi dwar

il-Kkummer¢ Bankarju.

16. Dwar il-kumpaniji Marsa Plastics Ltd u San Juan Construction Ltd, jekk dawn
il-kumpaniji ma kienux fl-amministrazzjoni tal-Kontrollur, l-atturi kellhom
jippro¢edu direttament kontra Malta and Europe Hotels Limited ghal kull
pretensjoni li allegatament ghandhom dawn iz-zewg kumpaniji fil-konfront

taghha.

17. Fir-rigward tal-B.I.C.A.L. u ta’ dawk il-kumpaniji |-ohra li ghaddew fidejn il-
Kontrollur, bla dubju, Cecil u Henry Pace ma kellhom |-ebda dritt li fis-17 ta’
Marzu 1989 jipprezentaw din il-kawza bhala qua diretturi tal-istess inkwantu
mal-hatra tal-Kontrollur I-ahwa Pace ma baqghux ir-rapprezentanti udizzjarji
ta’ dawk il-kumpaniji. Fil-fatt, fin-nota ta’ sottomissjonijiet taghhom>? I|-atturi
jikkoncedu li, ‘huma propensi jcedu I-atti tal-kawza fil-vesti taghhom bhala
diretturi, kull fejn gie mahtur Kontrollur ‘de jure’ fil-B.I.C.A.L. u fxi
Kumpaniji Assocjati’, kif jirrizulta mill-Interim Report tal-Kontrollur

Bonello dwar il-B.I.C.A.L. u I-Kumpaniji Assocjati’.

18. L-atturi jikkontendu izda®® li ghandhom kull dritt jistitwixxu din il-kawza ghaliex

minkejja |-hatra tal-Kontrollur huma ghadhom jirraprezentaw lill-azzjonisti tal-

52 Fol. 731.
53 Fin-nota ta’ sottomissjonijiet taghhom a fol. 31 tal-process.

14



Bank kif ukoll I-istess Bank vis-a-vis ir-relazzjonijiet bejn dan ta’ I-ahhar u I-

Kontrollur.

19. F'dan il-kuntest issir referenza ghas-sentenza tal-Qorti tal-Appell (Civili,
Superjuri) fl-ismijiet Pace Cecil pro et noe vs Bonello Emanuel A. Pro et
noe deciza fl-24 ta’ Settembru 2004:5*

‘Dawn il-proceduri gew istitwiti mill-atturi ahwa Pace sew fil-vesti taghhom
qua President u Vici President rispettivament tal-Bank of Industry,
Commerce & Agriculture Limited kif ukoll, in kwantu azzjonisti ta’ l-istess
socjeta’, fil-vesti taghhom personali. Fis-sentenza appellata I-ewwel qorti
rriteniet li in kwantu [-Ministru tal-Finanzi bil-hatra tal-Kontrollur — kif
awtorizzat bil-Ligi tal-Kummerc Bankarju - xejjen id-dritt ta’ l-atturi li
jezercitaw xi kwalita® ta’ drittijiet fil-vesti taghhom qua President u Vici
President tal-B.I.C.A.L., I-azzjoni ta’ I-atturi fil-kwalita imsemmija “ma hix
ammissibbli, ghaliex dawk il-karigi wara in-nomina tal-Kontrollur gew
smontati minn kull dritt inkluz kull dritt ta’ azzjoni li setgha kellhom bis-
sahha ta’ dawk il-karigi.” Din il-Qorti tikkondividi din il-konkluzzjoni ta’ I-
ewwel Qorti in kwantu jidher car mil-Artikolu 18 ta’ IAtt V ta’ I-1970 dwar
iI-Kkummerc Bankarju (I-allura Kap. 215) li I-Kontrollur hekk mahtur jassumi
I-kontroll u t-tmexxija tal-kummerc tal-bank u jiehu fidejh I-attiv ta’ I-istess
bank sabiex jigu salvagwardati I-interessi tad-depozitanti, tal-kredituri u ta’
l-azzjonisti ta’ I-istess bank. Effettivament ghalhekk il-hatra tal-Kontrollur
iggib fix-xejn dawk il-jeddijiet gja ezercitati mill-President u ViciPresident
tal-Bank, kif ukoll tad-diretturi jew Bord tad-Diretturi ta’ I-istess Bank.

L-atturi appellanti, pero’ ged jagixxu wkoll fil-kapacita® taghhom
personali in kwantu jirritjenu li I-konvenut nagas mill-obbligi tieghu
ta’ amministratur u kontrollur ta’ I-iimsemmi bank, u liema nuqqgasjiet
rrekaw danni lil dik is-socjeta’ u li konsegwentement huma, qua
azzjonisti u kredituri ta’ I-istess bank, ghandhom interess li jaraw li
listess kontrollur jaghmel tajjeb ghad-danni lilhom hekk kagunati.

L-ewwel Qorti osservat li |-hatra tal-Kontrollur saret mill-Ministru tal-
Finanzi a tenur ta’ I-Artikolu 18 tal-Ligi dwar il-Kkummerc¢ Bankarju u li bhala
tali ma hemmx relazzjoni guridika bejn l-azzjonisti tal-Bank u I-istess
Kontrollur in kwantu ma jezisti ebda vinkolu bejn l-azzjonisti u I-Kontrollur
bhal dak li jinholog fsocjetajiet anonimi fejn id-diretturi jigu mahtura u
ddelegati mill-istess azzjonisti biex imexxu, fisimhom, l-azjenda. Inoltre |-
ewwel Qorti irriteniet ukoll li ma jista’ jkun hemm ebda dritt ta’ azzjoni
ghall-atturi minhabba l-allegazzjoni ta’ agir delittwuz jew kwazi, attribwit
lill-Kontrollur u dana, skond I-ewwel Qorti, “ghaliex id-dannu li dak I-agir
igib huwa lis-socjeta” BICAL u mhux lill-azzjonisti taghha .....”

Huwa risaput li sabiex persuna tirradika d-dritt li tistwitwixxi proceduri
gudizzjarji kontra terz trid gabel xejn turi I-interess guridiku biex tistitwixxi
dik I-azzjoni liema interess irid ikun dirett, legittimu u kif ukoll attwali u jrid
johrog minn stat attwali ta’ ksur ta’ jedd, liema ksur ikun jikkonsisti
fkundizzjoni pozittiva jew negattiva li xxejjen jew tipprova ggib fix-xejn dritt
li jappartjeni lid-detentur jew li lilu jkun misthoqq. (ara Anna Attard et noe.

54 Appell Civili Numru. 828/1988/1.

15



v. Rev. Patri Serafin Abela noe et, Prim Awla, 12 ta’ Dicembru, 2001).
Fl-assenza ta’ dan r-rekwizit ma jistax jinghad li l-attur ikollu interess li
jistitwixxi dik -azzjoni u bhala konsewgenza |-konvenut ghandu jigi liberat
mill-osservanza tal-gudizzju in kwantu jigi ritenut bhala mhux il-legittimu
kontradittur.

Issa fil-kaz in ezami mhux ikkontestat li l-atturi huma azzjonisti kif ukoll
kredituri, ghalkemm fammont indeterminat, tal-Bank of Industry,
Commerce & Agriculture Limited. Il-paragrafu (c) tas-subartikolu (1) ta’
|-Artikolu 18 ta’ I-Att V ta’ 1-1970 kien jipprovdi li “Jekk, minn Xi
rapport maghmul skond l-artikolu 16 ta’ dan I-Att, ikun jidher lill-
Ministru, wara konsultazzjoni mal-Bank Centrali, illi I-bank ikun ged
imexxi I-kummerc tieghu b’mod li jaghmel hsara lill-interessi tad-
depozitanti jew tal-kredituri, jew illi ghandu attiv insuffi¢jenti ...........
il-Ministru jista’, wara konsultazzjoni mal-Bank Centrali, jipprocéedi
b’xi wiehed jew izjed mill-modi li gejjin:- (€) jinnomina persuna biex
tiehu Fidejha I-attiv tal-bank jew xi parti minnu sabiex jigu
salvagwardati l-interessi tad-depozitanti, tal-kredituri u ta’ I-
azzjonisti tal-bank.” (sottolinear ta’ din il-Qorti). Is-subartikolu (2) ta’ I-
Artikolu 18 kien jipprovdi wkoll li jekk dik il-persuna tkun nominata
skond il-paragrafu (c) fug imsemmi |-bank ghandu jikkonsenjala I-
attiv kollu li ghandha tiehu Ffidejha u s-setghat kollha tal-bank
relattivi ghal dak l-attiv ikun ezercitabbli minnha b’eskluzzjoni tal-
bank. Minn dan naraw li mal-hatra tal-kontrollur dan isir amministrattur
“plenipotenzjarju” ta’ dak kollu li jikkoncerna |-gestjoni ta’ dik I-entita’
maghrufa bhala bank u bhala tali jissostitwixxi lill-istess bank billi f'dik il-
kariga jassumi I-poteri kollha i I-gestjoni ta’ Iistess tikkonferixxi,
f’¢irkostanzi normali, lill-Bord tad-Diretturi ta’ I-istess bank. Kien ghalhekk,
kif sewwa osservat |-ewwel Qorti fil-konsiderazzjonijiet taghha dwar id-
dritt ta’ azzjoni ta’ l-atturi nomine, li d-diretturi ossia I-President u I-Vici
President tal-Bank jitilfu kull dritt ta’ azzjoni billi dawk il-karigi issa jkunu
assorbiti mill-istess Kontrollur.

Sfortunatament il-Ligi dwar il-Kkummer¢ Bankarju tiegaf hawn fir-rigward
tal-poteri u I-obbligi tal-Kontrollur. Jidher li darba ssir |-hatra ta’ I-istess
Kontrollur, kif ged jigi sottomess mill-istess konvenut appellat, ma hemm
ebda mod kif dan jigi kontrollat jew regolat fil-gestjoni u tmexxija tal-bank
liissa jkun assuma I-personalita” tieghu. Il-mistogsija li taghmel din il-Qorti
f’dan I-istadju hija “who controls the controller?” ghax jekk il-kredituri u |-
azzjonisti li, wara kollox, huma I-partijiet I-aktar interessati fit-tmexxija
ghagqlija ta’ Il-intrapriza, m’ghandhomx dritt li jagixxu kontra I-istess
Kontrollur anke jekk jallegaw li I-amministrazzjoni tieghu tkun ta' dannu
ghall-interessi taghhom, min ser jiehu I-briga i jistitwixxi il-proc¢eduri
sabiex jigu salvagwardati dawn id-drittijiet? F'dan is-sens din il-Qorti ma
tistax tikkondividi I-hsieb ta’ I-ewwel Qorti fejn jinghad li gia la darba d-
dannu li dak l-agir (tal-kontrollur) jkun kagunat lis-soc¢jeta™ u mhux lill-
azzjonisti, ma hemmx dritt ta’ azzjoni, u dana mhux biss minhabba |-fatt li
fl-ahhar minn l-ahhar huma l|-azzjonisti qua proprjetarji fil-kwoti
rispettivi taghhom ta’ I-istess azjenda, li jgawdu jew jbatu mit-
tmexxija tajba jew hazina ta’ I-istess azjenda, izda wkoll billi kif
jirrizulta mill-istess subartikolu (¢) ta’ I-Artikolu 18 fuq éitat, I-istess
kontrollur jinhatar principalment fl-interess tad-depozitanti, tal-
kredituri u ta’ l-azzjonisti tal-bank. Dawn ghalhekk c¢ertament
ghandhom ikollhom, bhala regola generali, dritt ta’ azzjoni kontra I-
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istess kontrollur jekk jidhrilhom li bl-agir tieghu huma ged jigu
pregudikati.

... Fil-kaz ta’ Kontrollur mahtur a tenur ta’ I-Artikolu 18 ta’ I-Att V tan-1970
jidher li dan la hu rikjest jaghmel inventarju u angas u angas hu rikjest li
jJiskrivi ipoteka ‘per bene amministrare’ ghalkemm huwa owvju li fil-kaz tal-
Kontrollur l-assi u l-interessi huma ferm akbar ...” (Enfazi tal-Qorti).

20. Jonqos ghalhekk jigi misharreg jekk I-atturi gabux prova tal-interess personali
taghhom qua azzjonisti fis-socjetajiet kummercjali li dwarhom ged jagixxu f'din

il-kawza.

21. L-atturi pprezentaw diversi dokumenti a fol. 93 et seq tal-pro¢ess sabiex juru
li huma azzjonisti, direttament jew indirettament tal-B.I.C.A.L. u |-kumpaniji
ohra. Dwar dan xehdu ukoll I-attur Cecil Pace u |-konvenut Emanuel Bonello.%®
Fir-raba’ affidavit tieghu a fol. 659, I-attur Cecil Pace jghid:

Jien u hija Henry Albert Pace, azzjonisti u diretturi fil-Bank of Industry,
Commerce and Agriculture Limited u l|-kumpaniji assocjati fosthom
Finindustry Limited, Finexport Limited, Tradefin Limited, Universal
Investment Company Limited, M.I.D.C. Limited, V.l.P. Limited, Marsa
Plastics Limited, Marsa Industries Limited, John Bezzina & Sons Limited,
Harris Hughes & Johns Limited, Maltese Properties Limited, Polymports
Limited, Sinet (Malta) Limited, Dolphin Builders Limited, San Juan
Construction Limited, Carways Limited, Adelphi Investments Limited,
John N. Cassar Limited, President Hotels Limited, u President Cleaners
Limited.

Fis-socjetajiet Bank of Industry, Commerce and Agriculture Limited,
Finindustry Ltd, Finexport Ltd, Tradefin Ltd, Universal Investment
Company Ltd, M.I.D.C. Ltd, ahna azzjonisti direttament.

Ghar-rigward il-kumpaniji I-ohra, nispjega li ahna azzjonisti ndirettament
tramite socjetajiet ohra taghna li huma azzjonisti diretti. Ezempju I-
azzjonisti tas-socjeta V.IL.P. Ltd huma M.I.D.C. Ltd u Hugo Pace &
Sons Ltd, illum maghrufa bhala HP & S Ltd.

Fis-so¢jeta President Cleaners Ltd I-azzjonisti huma President Hotels u
Maltese Properties Ltd. L-azzjonisti tas-so¢jeta Carways Ltd huma
Maltese Properties Ltd, Universal Investment Co Ltd u M.I.D.C. Ltd. Fil-
kumpanija John Bezzina & Sons Ltd, apparti I-ishma direttament, I-
azzjonisti huma Finindustry Ltd, Finexport Ltd, Universal Investment Co
Ltd, M.1.D.C. Ltd u Maltese Properties Ltd.

L-azzjonisti tas-soc¢jeta Dolphin Builders Ltd huma s-socjetajiet Maltese
Properties Ltd u John Bezzina & Sons Ltd. F'John N. Cassar Ltd I-
azzjonisti apparti Marcel Mifsud huma s-socjetajiet Tradefin Ltd u
Carways Ltd. L-azzjonisti fis-socjeta Harris, Hughes & Johns Ltd huma

55 Fol. 123 et seq. tal-process.
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22.

23.

24.

25.

Universal Investment Company Lt u M.I1.D.C. Ltd. Fl-Adelphi Investments
Ltd l-azzjonisti huma Dr. Manoel Mizzi u s-soc¢jeta Universal Investment
Company Ltd. Fis-so¢jeta Marsa Industries Ltd, l-azzjonisti huma s-
socjetajiet taghna Universal Investment Company Limited u M.1.D.C. Ltd.
L-azzjonisti fis-so¢jeta Marsa Plastics Ltd gabel ma nbieghet mill-istess
kontrollur Emanuel A. Bonello kienu s-soéjetajiet John Bezzina & Sons
Ltd u M.I.D.C.’

Flimkien ma’ dak I-affidavit ipprezenta wkoll Dok CA1 — CA11 (Fol. 613 et
seq.).

Mill-assjem ta’ din ix-xhieda u tad-dokumenti kollha ezebiti, il-Qorti sodisfatta
li, salv ghal Polymports Ltd, Sinet (Malta) Ltd u San Juan Construction Ltd, |-

atturi gabu prova tal-interess personali taghhom qua azzjonisti fis-

socjetajiet kummercijali li dwarhom ged jagixxu f’din il-kawza.

Fir-rigward ta’ Polymports Ltd, Sinet (Malta) Ltd u San Juan Construction Ltd,
kif se jirrizulta aktar ‘I quddiem fil-konsiderazzjonijiet ma jirrizultax li huma

kredituri tal-imsemmija Malta and Europe Hotels Limited.

Ghalhekk, safejn kompatibbli ma’ dak hawn dec¢iz, filwaqt li I-Qorti qed

tilga’ I-ewwel u t-tieni e¢€ezzjoni sollevati mill-konvenut Dottor Carmelo
Mifsud Bonnici fit-2 ta’ Mejju 1989, tichad it-tieni e¢¢ezzjoni tal-konvenut
Emanuel A. Bonello pro et noe. u tichad ukoll I-e¢¢ezzjoni ulterjuri
sollevata minn Dottor Carmelo Mifsud Bonnici fil-5 ta’ Mejju 1993 a fol.

70 tal-process.

Rikors tal-24 ta’ Gunju 2013

26.

FI-24 ta’ Gunju 2013, l-atturi pro. et. noe. pprezentaw rikors®® fejn talbu s-
segwenti:

"... l-esponenti filwaqt Ii jirreferu ghall-Artikolu 402(1) u (3) tal-Kap. 386,
sabiex thares I-interessi taghhom u tal-kumpanniji taghhom Bank of
Industry, Commerce and Agriculture Ltd, Finindustry Ltd, Finexport Ltd,
Tradefin Ltd, Universal Investment Company Ltd, M.1.D.C. Limited, V.I.P.
Ltd, Marsa Plastics Ltd, Marsa Industries Ltd, John Bezzina & Sons Ltd,
Harris Hughes & Johns Ltd, Maltese Properties Ltd, Polymports Ltd, Sinet
(Malta) Ltd, Dolphin Builders Ltd, San Juan Construction Ltd, Carways

56 Fol. 704 — 705.
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27.

28.

Ltd, Adelphi Investments Ltd, John N. Cassar Ltd, President Hotels Ltd u
President Cleaners Ltd, ai termini ta’ I-Artikolu 402(2)u(3)(e), jitolbu
awtorizzazzjoni ta’ dina I-Onorabbli Qorti u jitolouha taghmel ordni
sabiex |-esponenti bhala azzjonisti u membri tal-kumpannija jkunu
Jistghu jkomplu dawn il-proé¢edimenti tal-Qorti ' isem u ghan-nom
tal-kumpanniji msemmija minhabba il-kunflitt ¢ar ta’ interess tal-
konvenut li agixxa bhala kontrollur kemm tal-Bical kif ukoll tal-
kumpanniji taghhom u billi I-konvenuti bhala “the wrongdoers are in
control and prevent the company itself from suing.”

L-imsemmi artikolu jipprovdi kif gej:

402.(1) Kull membru ta’ kumpannija li jilmenta li I-affarijiet tal-kumpannija
jkunu tmexxew jew ged jitmexxew jew aktarx jitmexxew b’mod li, jew li xi
att jew ommissjoni tal-kumpannija kienu jew huma jew x’aktarx se jkunu,
oppressivi b’mod mhux gust diskriminatorji kontra, jew b’mod mhux gust
ta’ pregudizzju, ghal membru jew membri jew b’mod i jkunu kontra I-
interessi tal-membri in generali, jista’ jaghmel rikors lill-qorti ghal ordni taht
dan l-artikolu.

(2) Meta r-Registratur ikun irieva rapport fuq kumpannija taht I-artikolu
410 u dan ikun jidhirlu li -affarijiet tal-kumpannija ged jitmexxew jew ikunu
tmexxew b’'mod li jaqghu taht it-tifsir tas-subartikolu (1), hu jista’ jaghmel
rikors lill-qorti ghall-hrug ta’ordni taht dan I-artikolu.

(3) Jekk dwar rikors maghmul skont is-subartikolu (1) jew (2),il-gorti tkun
tal-fehma li I-ilment ikun bazat sewwa u li jkun gust uekwu li hekk taghmel,
il-qorti tista’ taghmel ordni taht dawk il-kondizzjonijiet li jidhrilha xierqa —

(e) jordna lill-kumpannija li tibda, tiddefendi, tkompli jew ma tkomplix
procedimenti tal-qorti, jew jawtorizza lil membru jew membri tal-
kumpannija li jibdew, jiddefendu, ikomplu jew ma jkomplux pro¢edimenti
tal-qorti fisem u ghan-nom tal-kumpannija; ...’

dwar l-istess.

Legittimu Kontradittur.

29.

[I-Qorti, wara li hadet ukoll konjizzjoni tat-twegibiet pprezentati minn Ray Gatt,
fil-kwalita tieghu ta’ kontrollur u ta’ Dottor Mifsud Bonnici, jidrilha li ladarba hija
diga’ sabet li I-atturi ghandhom interess Juridiku jippromwovu |-azzjoni odjerna

kif dec¢iz ‘I fuq, fi¢c-¢irkostanzi m’hemmx iktar bzonn ta’ xi provvediment

Permezz tat-tielet ec¢ezzjoni I-konvenut Bonello e¢¢epixxa li I-azzjoni odjerna

ma tistax treg@i stante li huwa gie mahtur Kontrollur mill-Onorevoli Ministru tal-
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30.

31.

32.

jista’ jkun biss I-istess Ministru tal-Finanzi li jipprocedi kontrih.

Novembru 2014° inkwantu ddecidiet eccezzjoni identika:

1-konvenut Bonello isostni li gialadarba nhatar mill-Ministru tal-Finanzi,
ghandu jwiegeb biss lill-persuna li hatritu. ll-qorti ma tagbilx ma’ dan ir-
ragunament. Mill-provi rrizulta li I-atturi huma azzjonisti tal-kumpannija.
F’dan il-kuntest il-qorti taghmel riferenza ghal sentenza tal-Qorti tal-Appell
fil-kkawza Cecil Pace et proprio et nomine vs Emanuel Bonello proprio
et nomine tal-24 ta’ Settembru 2004, fejn intqal.-

“mal-hatra tal-kontrollur dan isir amministrattur “plenipotenzjarju” ta’ dak
kollu li jikkon¢erna I-gestjoni ta’ dik I-entita” maghrufa bhala bank u bhala
tali jissostitwixxi lill-istess bank billi fdik il-kariga jassumi I-poteri kollha i |-
gestjoni ta’ l-istess tikkonferixxi, f'¢irkostanzi normali, lill-Bord tad-Diretturi
ta’ l-istess bank ...”

Fl-ahhar mill-ahhar il-kontrollur kien gieghed jamministra kumpannija li
fiha l-atturi, gialadarba huma azzjonisti, ghandhom interess. L-atturi
geghdin jilmentaw mill-modus operandi tal-kontrollur. ll-konkluzZjoni hi li
Bonello hu legittimu kontradittur.’

eccezzjoni tal-konvenut Bonello hi mi¢huda.

tieghu fil-kwalita ta’ kontrollur tal-Bank u tas-socjetajiet de quo.

57 Citazzjoni Numru. 328/1989/1.
58 L-ewwel e¢cezzjoni.

Finanzi, bis-sahha li taghtih il-Ligi dwar il-Kummer¢ Bankarju tal-1970 u kwindi

Dwar dan issir referenza ghal sentenza ohra moghtija minn din il-Qorti fl-

ismjiet Pace Cecil pro et noe et vs Bonello Emanuel A pro et noe fit-28 ta’

Ragunament li japplika mutatis mutandis ghall-kaz odjern u ghalhekk it-tielet

[l-konvenut Bonello gal ukoll®8 illi I-azzjoni ma tistax tregi kontrih personalment
ghaliex kull ma ghamel ghamlu fil-kapacita tieghu ta’ kontrollur u kwindi
personalment ma jista’ qatt jigi kkundannat responsabbli ghad-danni.
E¢cezzjoni simili giet ukoll imressga mill-konvenut I-iehor Dottor Carmelo
Mifsud Bonnici li permezz ta’ nota ta’ e¢éezzjonijiet ulterjuri pprezentata fil-5
ta’ Mejju 1993 sostna li huwa ghandu jigi liberat mill-osservanza tal-gudizzju

peress li gie mharrek biss personalment mentri in kwistjoni hemm |-operat
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33. Ghal darb’ohra ssir referenza ghas-sentenza moghtija minn din il-Qorti fl-
ismijiet Pace Cecil pro et noe et vs Bonello Emanuel A pro et noe fit-28 ta’
Novembru 2014:

1l-konvenut Bonello argumenta wkoll li kull ma ghamel “.... ged jaghmlu
fil-kkapacita’ tieghu ta’ kontrollur u kwindi personalment ma jista’ qatt
jigi tenut reponsabbli ghad-danni” (fol. 15). Hawn ukoll il-qorti ma
tagbilx. Hu veru li dak li ghamel Bonello kienet fil-gadi tad-dmirijiet tieghu
bhala kontrollur. Pero’ Kontrollur m’hijiex xi persuna guridika u lanqgas
m’hu [-Gvern. Jekk kien hemm xi nuggas minn Bonello fil-qadi ta’
dmirijietu bhala kontrollur, irid personalment jaghmel tajjeb ghal dak
in-nuqgqas.’

34. L-istess argument japplika kemm ghall-konvenut Bonello personalment ukoll
kif ukoll ghall-konvenut I-iehor Dottor Carmelo Mifsud Bonnici.

35. Konsegwentement, kemm |-ewwel ecéc¢ezzjoni tal-konvenut Bonello kif
ukoll |-e¢cezzjoni ulterjuri tal-konvenut Dottor Carmelo tal-5 ta’ Mejju
1993 a fol. 69 huma mi¢huda.

Preskrizzjoni

36. Fid-29 ta’ Dicembru 2014, il-konvenut Dottor Carmelo Mifsud Bonnici
eccepixxa ukoll illi huwa spi¢ca minn kontrollur fDi¢embru 1984 u l-atturi
ipprezentaw il-kawza fl-1989, ¢ioé wara I-gheluq ta’ sentejn. Ghalhekk isostni
li fil-konfront tieghu, I-azzjoni hi preskritta ai termini tal-artikolu 2153 tal-Kodi¢i
Civili;

2153. L-azzjoni ghall-hlas tal-hsarat mhux ikkagunati b’reat taqa’ bi
preskrizzjoni bl-eghluq ta’ sentejn.’

37. Dr. Mifsud Bonnici spi¢¢a mill-kariga ta’ Kontrollur tal-B.l.C.A.L. fil-21 ta’

Dicembru 1984.5° Skont il-provi in atti ghall-kumpaniji Finindustry Ltd,
Universal Investment Co. Ltd, M.I.D.C. Ltd, V.I.P. Ltd, Marsa Industries Ltd.,
John Bezzina & Sons Ltd, Harris Huges & Johns Ltd, Maltese Properties Ltd,
Polymports Ltd, Sinet (Malta) Ltd, Carways Ltd, Adelphi Investments Ltd, John
N. Cassar Ltd, President Hotels Ltd, u President Cleaners Ltd. il-konvenut

59 Fol. 676 u pagna 1 tat- Third Interim Report on The Bank of Industry, Commerce and Agriculture
Limited for the period of 1 January 1992 to 31 December 2002.
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38.

39.

Bonello inhatar Kontrollur fil-5 ta’ Novembru 1985.%° Fir-rigward ta’ Dolphin
Builders Ltd jirrizulta li I-konvenut Bonello inhatar fis-7 ta’ Frar 1986 u ma
jirrizultax li Dr. Mifsud Bonnici kien Kontrollur ta’ din il-kumpanija gablu.
Ghalhekk, fir-rigward tal-B.I.C.A.L. u I-kumpanniji hawn imsemmija, fejn I-
konvenut Dr. Mifsud Bonnici kien kontrollur gabel ma nhatar I-konvenut
Bonello, il-perjodu ta’ sentejn kien diga’ skada meta l-atturi ipprezentaw il-
kawza fis-17 ta’ Marzu 1989.

Ghal dak i jirrigwarda Finexport Ltd u Tradefin Ltd, fil-financial statements

rispettivi ghas-sena 1998 jinghad li I-konvenut Dr. Mifsud Bonnici inhatar
Kontrollur®® u i fl-1 ta’ Awissu 1994 irrezenja u minfloku nhatar I-konvenut
Bonello. Fit-Third Interim Report on The Bank of Industry, Commerce and
Agriculture Limited for the period of 1 January 1992 to 31 December 2002 issir
referenza ghall-avviz 533 ppubblikat fil-gazzetta tal-Gvern.

Dwar Marsa Plastics Ltd u San Juan Construction Ltd:

- Marsa Plastics Ltd tissemma a fol. 629 fejn jinghad li fil-11 u fil-31 ta’

Dicembru 1972 il-konvenut Dr. Mifsud Bonnici akkwista ‘A’ shares f'din
il-kumpanija izda ma jinghadx li nhatar kontrollur tal-istess u dan langas
ma jirrizulta mill-financial statements mill-1 ta’ Jannar sat-2 ta’ Gunju
1990.%2 Din il-kumpanija ma tissemmiex fit-Third Interim Report on the
Companies Associated with The Bank of Industry, Commerce and
Agriculture Limited for the period of 1 January 1992 to 31 December
2002 probabbilment ghax kienet inbieghet hekk kif xehed Cecil Pace a
fol. 660.

- San Juan Construction Ltd ma tissemmiex fir-rapporti u mkien ma

tressget prova li I-konvenut Dr. Mifsud Bonnici kien inhatar Kontrollur.

60 Dr. Mifsud Bonnici jichad li kien Kontrollur ta’ Finindustry Limited, Harris Hughes and Johns Limited,
Marsa Industries Limited u Polymports Ltd gabel inhatar I-konvenut Bonello.

61 Fol. 419 u 432.

62 Fol. 208 et seq.
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40.

41.

42.

43.

Madanakollu, fix-xhieda tieghu, il-konvenut Dr. Mifsud Bonnici jghid li ‘ma
kontx kontrollur tal-kumpaniji Finexport, Tradefin, Marsa Plastics, Marsa
Industries, Polymports u San Juan Construction Limited.’”. L-atturi ma
pprezentawx prova dokumentarja ta’ nomina tal-konvenut Mifsud Bonnici
bhala Kontrollur fdawk il-kumpanniji u ghalhekk m’hemmx prova konkreta li

teghleb ix-xhieda tieghu.

Din il-Qorti tasal ghalhekk ghall konkluzjoni li ghal dawk il-kumpaniji li
dwarhom [-atturi ged jagixxu fdin il-kawza u tressqget prova li |-konvenut
Dr.Mifsud Bonnici kien inhatar Kontrollur taghhom, jirrizulta li I-perjodu ta’
sentejn kien diga’ ghadda mir-rizenja tieghu ta’ kontrollur sa meta kienet

prezentata |-kawza fil-17 ta’ Marzu 1989.

Madankollu I-artikolu 2153 tal-Kodici Civili japplika fil-kaz ta’ kolpa akwiljana.
Id-danni li geghdin jitolbu I-atturi huma minhabba n-nuqgqgas tal-konvenuti li
jwettqu d-dmirijiet taghhom bl-ahjar mod fl-interess tal-BICAL u I-kumpanniji
assocjati, u ¢joe’ li jaghmlu I-pro¢edura kontemplata fl-artikolu 1143 tal-Kodici
Civili ghall-iskop tal-kapitalizazzjoni tal-imghax (artikolu 1142 tal-Kodici Civili)
fir-rigward tal-kreditu li kellhom kontra I-kumpannija Malta & Europe Hotels
Limited.

Da parti taghhom l-atturi jirreferu ghall-artkolu 2123(¢) tal-Kodi¢i Civili u
jikkontendu li I-preskrizzjoni hija sospiza u ma timxix sakemm tispi¢¢a t-tutela
jew kurazija, jinghata rendikont komplet tal-agir u amministrazzjoni u jigu
approvati I-kontijiet. Ighidu inoltre li I-preskrizzjoni hija wkoll sospiza a tenur
tal-artikolu 2125(a) u (d) tal-Kap. 16, kwantu I-jeddiejiet kondizzjonali ma
sehhewx u kien hemm ukoll negozjati pendenti sa mill-1987. Komplew i I-
preskrizzjoni tinsab interrotta a tenur tal-artikolu 2128 tal-Kap. 16 ghaliex:

‘... gew ipprezentati diversi atti gudizzjarji, protesti, ittri ufficjali u numru ta’
kawzi mill-atturi u mill-kumpaniji assocjati fil-konfront tal-konvenuti kollha
mal-hatra tal-kontrollur fil-kumpaniji assocjati.

28. Ghalhekk I-esponenti jissottomettu ukoll li I-eccezzjoni ulterjuri tal-
preskrizzjoni ai termini tal-artikolu 2143 tal-Kap. 16 ghandha tigi michuda.’

23



44.

45.

46.

47.

48.

Fl-ewwel lok, il-preskrizzjoni e¢c¢epita mill-konvenut Dottor Carmelo Mifsud
Bonnici hija dik a tenur tal-artikolu 2153 tal-Kap. 16 u mhux dik taht I-artikolu
2143.

Filwagqt li I-atturi jostnu li I-perjodu ta’ sentejn gie nterrott permezz diversi atti
gudizzjarji u kawzi ohra a tenur tal-artikolu 2128 tal-Kap. 16, ma spjegawx
liema huma l-atti udizzjarji li wasslu ghall-interuzzjoni tal-preskrizzjoni. L-
artikolu 2128 tal-Kap. 16 jipprovdi li:

‘ll-preskrizzjoni  tinkiser ukoll b’kull att gudizzjarju pprezentat fl-isem
tas-sid jew tal-kreditur, innotifikat lill-parti li kontra taghha wiehed irid li ma
jhallix timxi I-preskrizzjoni, u li minnu jkun jidher bic-¢ar illi s-sid jew il-
kreditur bi hsiebhom izommu I-jedd taghhom.’

Ladarba l-atturi ma ndikaw |-ebda att udizzjarju partikolari li minnu jidher bi¢-
¢ar illi bi hsiebhom izommu ferm I-jedd reklamat permezz tal-proceduri odjerni
fil-kkonfront ta’ Dottor Carmelo Mifsud Bonnici, din il-linja difensjonali ma
tghoddx.

Jonqos issa jigi stabbilit kienx hemm sospensjoni tal-perjodu preskrittiv in
kwistjoni. L-atturi ¢¢itaw id-dispozizzjonijiet segwenti:

2123. Il-preskrizzjoni ma timxix —

(¢) bejn il-persuna taht tutela jew kurazija u t-tutur jew kuratur taghha, sa
tispi¢ca t-tutela jew il-kurazija, u sa jinghataw ghal kollox u jigu approvati
I-kontijiet; ...’

2125. ll-preskrizzjoni hija wkoll sospiza —
(a) kwantu ghall-jeddijiet kondizzjonali, sakemm il-kondizzjoni ma

ssehhx;

(d) kwantu ghal azzjoni ghad-danni, matul dak iz-zmienqabel ma ssir il-
kawza i fih ikunu qeghdin isirunegozjati bejn il-partijiet kollha jew xi
whud minnhomjew I-assiguraturi taghhom li jkollhom interess fl-azzjoni
kontra xulxin; ...’

L-artikolu 2123(¢) jipprovdi li |-preskrizzjoni ma timxix bejn il-persuna taht

tutela jew kurazija u t-tutur jew kuratur taghha, sa tispic¢a t-tutela jew il-

kurazija, u sa jinghataw ghal kollox u jiu approvati |-kontijiet; ...’
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49.

50.

51.

52.

53.

Terga’ ssir referenza ghas-sentenza tal-Qorti tal-Appell (Civili, Superjuri) fl-
ismijiet Pace Cecil pro et noe vs Bonello Emanuel A. Pro et noe deciza fl-
24 ta’ Settembru 200463

‘Mi din il-Qorti tara opportun ukoll li taghmel paragun bejn il-hatra ta’
Kontrollur u I-hatra ta’ tutur ghall-persuni mhux kapadci li jikkuntrattaw. Fil-
kaz ta’ tutur ghall-persuna inkapaci huwa mistenni li gabel ma t-tutur jidhol
fid-dmirijiet tieghu, il-persuna hekk mahtura ghandha mhux biss taghmel
inventarju ta’ l-assi li tkun ser tamministra izda wkoll huwa rikjest minnha
li tobbliga ruhha, b’ipoteka ta’ hwejjigha sas-somma li tigi stabbilita, li
tamministra sewwa u bil-haqq il-gid tal-minuri u li taghti, meta tispicc¢a t-
tutela, kont sewwa u fidili ta’ I-amministrazzjoni. Fil-kaz ta’ Kontrollur
mahtur a tenur ta’ I-Artikolu 18 ta’ I-Att V tan-1970 jidher li dan la hu
rikjest jaghmel inventarju u angas u anqas hu rikjest li jiskrivi ipoteka
‘per bene amministrare’ ghalkemm huwa ovvju li fil-kaz tal-
Kontrollur I-assi u l-interessi huma ferm akbar.’
Ghalkemm il-hatra ta’ kontrollur a tenur tal-Att V tal-1970 u I-hatra ta’ tutur
huma paragunabbli, I-obbligi u d-doveri relattivi ghal dawn iz-zewg karigi
mhumiex l-istess. Fi¢-Cirkostanzi, il-Qorti ma tarax li I-artikolu 2123(¢) huwa
applikabbli ghall-kariga ta’ Kontrollur mahtur ai termini tal-Att dwar il-Kummer¢

Bankarju.

L-atturi jikkontendu wkoll Ii I-preskrizzjoni giet sospiza a tenur tal-artikolu 2125
tal-Kap. 16. Fl-ewwel lok, jghidu li t-terminu preskrittiv Jie sospiz ghaliex il-
konvenut Dottor Mifsud Bonnici nhatar kontrollur mill-Ministru tal-Finanzi u
mill-Gvern fil-kumpaniji assoc¢jati bil-kondizzjoni u sakemm jithallsu lura I-

ammonti dovuti lill-B.1.C.A.L. izda din il-kondizzjoni ma twettqitx mill-konvenuti.

Din il-Qorti ma tarax l-applikabilita ta’ dan I-artikolu fi¢-¢irkostanzi. L-azzjoni
odjerna tirrigwarda allegat nuggas tal-kontrolluri li jitolbu imghaxijiet komposti
fir-rigward ta’ allegati krediti tal-kumpanija Malta & Europe Hotels Ltd. Mhix

kwistjoni ta’ jeddijiet kondizzjonali.

Fit-tieni lok, l-atturi jikkontendu Ii t-terminu preskrittiv gie sospiz ghaliex ‘ilhom
isiru negozjati ghal aktar minn 25 sena, mill-1987 sallum.’ Dr. Mifsud Bonnici
spi¢céa mill-kariga ta’ kontrollur tal-B.I.C.A.L. fil-21 ta’ Dicembru 1984°%* u fil-5

63 Appell Civili Numru. 828/1988/1.
64 Fol. 676 u pagna 1 tat-Third Interim Report on The Bank of Industry, Commerce and Agriculture
Limited for the period of 1 January 1992 to 31 December 2002.
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ta’ Novembru 1985 fil-maggoranza tal-kumpaniji assocjati I-ohra mertu ta’ din

il-vertenza. Ghall-kumplament jichad li qatt inhatar Kontrollur. M’hemmx provi
li Dr. Mifsud Bonnici gatt ammetta xi responsabbilta ghal xi nuggas fir-rigward

tal-pretensjoni tal-atturi, jew li qatt irrinunzja ghall-preskrizzjoni.

54. Ghalhekk, tilga’ I-e¢¢ezzjoni ulterjuri li ta Dottor Carmelo Mifsud Bonnici
fid-29 ta’ Dicembru 2014.

55. Bla hsara ghal dan, il-konvenut Dottor Mifsud Bonnici ma jissemmiex fl-ewwel
u fit-tieni talba b’dan illi t-tielet talba, li hija konsegwenzjali ghall-ewwel zewg
talbiet, ma tregix fil-konfront tieghu.

Mertu

56. F’affidavit li pprezentat fl-24 ta’ Ottubru 2003,%° Cecil Pace kien xehed i fid-
data tas-sospensjoni tal-licenzja tal-B.I.C.A.L., Malta & Europe Hotels Limited
kienet debitrici tieghu u ta’ huh Henry Pace, tal-BICAL u I-kumpannija assocjati
fosthom:-

‘Dolphin Builders Limited Lm 29,281

Finindustry Ltd Lm377,728

Marsa Plastics Ltd Lm 4,422

Harris Hughes & Johns Ltd Lm 477

President Hotels Ltd Lm 18,382

Carways Ltd Lm 56
Lm430,346

BICAL Overdraft

Lm170,000 @ 8% p.a.

On capital and on compound interest Lm698,773

Gussex Loan due to Cecil & Henry Pace

Lm180,000 @ 8% x 19 years Lm669,600’

65 Fol. 532.
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57. Ghalkemm fdin il-kawza Il-atturi ged jagixxu dwar kumpaniji ohra oltre dawk
iImsemmija, ma tressqux provi li I-kumpaniji kollha li jissemmew bhala atturi
kienu kredituri tal-kumpanija Malta & Europe Hotels Limited. Skond it-tielet
interim report li sar minn Gatt, Galea & Co, il-kumpannija Malta & Europe

Hotels Limited dawn il-kredituri:-

BICAL;

Dolphin Builders Limited;
Finindustry Limited;

Harris Hughes & Johns Limited,;
President Hotels Limited;
Carways Limited;

M & P.P. Limited:;

H.P. & S Limited.

© N o o A~ WD PRE

58. L-ahhar zewg kumpanniji (numru 7 u 8) ma jirrizultax li huma attur fil-kawza.

59. Fl-istess rapport jinghad hekk fil-parti i titratta |-Malta and Europe Hotels
Limited®6:-

“3.4 In order to enable him to dispose of the hotel, on 15 June 1990, Mr
Emanuel A. Bonello as Controller of B.I.C.A.L and its associated
companies, reached an agreement with Dr. Antoine Fiott LL.D, who was
appointed ad hoc Controller of Malta and Europe Hotels Limited, and
Dr.Giovanni Bonello LL.D, as legal representative of Dr. Michele Martone,
to appoint Dr. Richard Galea Debono as arbiter to deliver judgement on
the issues pending between the parties involved. The said judgement was
agreed to be ultimately binding on all parties upon the matters in dispute.

3.5. The agreement laid down the terms of reference of the arbiter
which required him to establish and determine:

(@) the extent of capital indebtedness of Malta and Europe Hotels
Limited towards B.I.C.A.L. and its associated companies;

(b) the duration and amount of interest payable to B.I.C.A.L. and its
associated companies on amounts owed to them by Malta and Europe
Hotels Limited ...

3.7 The arbitration proceedings took much longer than expected to
conclude. After several years in arbitration, in April 1997, the arbiter
delivered his judgement in favour of Malta and Europe Hotels Limited and

66 Fol. 572 (ara pagna 43 tar-rapport ‘Third Interim Report on the Companies Associated withThe Bank
of Industry, Commerce and Agriculture Limited for the period 1 January z992 to 31 December 2002).
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60.

61.

62.

consequently, the amounts payable by the latter to B.I.C.A.L. and its
associated companies as disclosed in the the accounting records of Malta
and Europe Hotels Limited had to be substantially revised downards.
Despite that the arbiter’s decision had to be final and binding on all parties
concerned, the B.I.C.A.L. Controller had aggressively objected to the
judgement on certain legal aspects. In order not to enter into more legal
conflicts and further prolonging the final settlement, all parties agreed to
reduce their original claims and an amicable settlement was reached
on 4 December 1988. Under this settlement, it was established that
the following were the amounts owed by Malta and Europe Hotels
Limited to B.I.C.A.L. and its associated companies.......

It was futher stipulated by the parties to this settlement agreement that as
from 30 September 1991, interest shall accrue in favour of B.I.C.A.L and
its associated companies at the rate of five point five percent (5.5%) per
annum.

3.8 The secured portions of the above-mentioned original principal
outstanding were settled on the date of sale of the Grand Hotel
Excelsior on 30 September 1991, whereas the remaining unsecured
portions of debts, together with the relative accumulated accrued
interest up to the date of settlement, were paid off on 1 June 1999”
(enfazi tal-qorti).

Ghalhekk hu evidenti li fil-mori tal-kawza saret transazzjoni u eventwalment
sar il-hlas. Dan ifisser li sehhet |-estinzjoni tal-obbligazzjoni ta’ Malta & Europe
Hotels Limited fil-konfront tal-B.I.C.A.L. u I-kumpanniji assocjati fuq
imsemmija. Mela llum m’hemmx bazi sabiex jittiehdu proceduri
gudizzjarji kontra Malta & Europe Hotels Limited ghall-hlas ta’ imghax
kompost.

Hu veru li l-atturi iddiskrevew id-decizjoni tal-arbitragg bhala ‘inaccettabbli’
(ara paragrafu 18 tan-nota ta’ sottimissjonijiet taghhom). L-ahwa Pace

argumentaw li ma kinux parti ghall-arbitragg u I-ftehim bonarju.

Hu minnu li I-kawza in ezami kienet diga’ pendenti meta gie deciz |-arbitragg
u sar il-ftehim. Pero’ b’daqgshekk ma jfissirx li dak li sehh fil-mori tal-kawza hu
irrilevanti. Dawk I-izviluppi fihom infushom huma provi li Malta & Europe Hotels
Limited m’ghadhiex debitur tal-pretensjonijiet tal-BICAL u kumpanniji

assocjati.
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63.

64.

65.

66.

67.

68.

M’huwiex il-kompitu ta’ din il-qorti li tistharreg il-ftehim |i gie konkluz jew I-
arbitragg, gialadarba dawk mhumiex il-meritu tal-kawza. Ghalkemm I-atturi ma

jagblux ma’ dak il-ftehim, jibqa’ ‘I fatt li kien konkluz u I-gorti ma tistax tiskartah.

Gialadarba hemm il-prova li kreditu ma jezistix, l-ewwel zewq talbiet ma

jistghux jirnexxu.

Jekk imbaghad l-atturi ghandhom xi pretensjoni kontra I-kontrollur li kien
ikkonkluda I-ftehim, kwistjoni ta’ dik ix-xorta zgur li mhijiex il-meritu ta’ din il-

kawza.

Ovvjament l-avukat Mifsud Bonnici ma jistax jinzamm responsabbli ta’ dak li
ghamel haddiehor wara li ma bagax kontrollur tal-BICAL u I|-kumpanniji
assocjati. L-istess japplika ghas-successur tieghu, ghall-perjodu li fih ma kienx

kontrollur.

F'kull kaz, l-ewwel zewq talbiet tal-atturi mhumiex sostenibbli. Huma
jippretendu i I-imghax kompost ilu jiddekorri s-snin.®” Fir-rigward tal-
kumpanniji assocjati I-kalkoli dwar |-imghaxijiet fuq l-imghaxijiet saru ghall-
perjodu ta’ 19 il-sena. Skond I-artikolu 1142 tal-Kodiéi Civili:-

“L-imghaxijiet maghluqga jistghu jaghtu mghaxijiet ohra, sew, bis-sahha

tad-disposizzjonijiet ta’ I-artikoli ta’ qabel dan, minn dak in-nhar tat-

talba gudizzjarja ghaldagshekk jew bi ftehim li jsir wara li jaghlqu, basta,

li fil-kaz il-wiehed u l-iehor, I-imghaxijiet ikollhom jinghataw ghal Zmien

ta’ mhux angas minn sena”.
Ma tressqitx prova li kienet saret talba gudizzjarja kontra Malta & Europe
Hotels Limited ghall-hlas ta’ imghaxijiet fug I|-imghaxijiet. Il-konvenut
Dr.Carmelo Mifsud Bonnici xehed:

‘Imhallef. Min-naha ta’ Pace qatt kellmuk biex lilek jghidulek li inti bhala
kontrullur jew baghtulek xi ittra biex jghidulek mexxi fuq dawn il-krediti li
huma dovuti fugq dawn il-kumpaniji?

KMB: le, qatt ma qaluli u lanqas huma ma hadu azzjoni.

Imhallef: Qatt qalulek biex tibghat ittra ufficjali?

KMB: Le, gatt u lanqas huma ma ghamluha.

67 Ara I-kalkoli li ghamel Cecil Pace fl-affidavit tal-24 ta’ Ottubru 2003 a fol. 532.
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69.

70.

71.

72.

Imhallef: Dr. Mifsud Bonnici jien ged nistagsik fil-perjodu li domt kontrollur,
jigifieri sa Dicembru 1984, ghidli inti.

KMB: izgur qatt.®®
ll-konvenut Bonello xehed ukoll:-

‘Avukat: Ghar-rigward tal-krediti li kellu I-Bank u I-kumpaniji assocjati f'din
i¢-Citazzjoni, kontra I-Malta and Europe Hotels Ltd, inti qatt ghamilt xi talba
formali lil Malta and Europe biex ihallsu I-imghaxijiet komposti dovulti lill-
Bank, u lill-kumpaniji assocjati.

Xhud: Le.
Avukat: Xi ittra ufficjali jew Citazzjoni m’ghamiltx langas.

Xhud: Langas.”®®

Ghalhekk, fkull kaz m’hemmx Il-elementi rikjesti mil-ligi sabiex I-imghaxijiet

maghluga jibdew jaghtu mghaxijiet ohra.

[I-Qorti zZid li fin-nota ta’ sottomissjonijiet I-atturi arumentaw li peress li sas-
sena 1985 Il-imghaxijiet kienu lahqu [-ammont tal-kapital, “6.... waqgfu hemm u
ma baqghux jizdiedu aktar jekk ma jinghaddux ukoll I-imghaxijiet komposti”.
Isostnu li kien ghalhekk mehtieg li jipprotegu I-interessi tal-BICAL u |-
kumpanniji assoc¢jati, u “7...... kien hemm il-bZzonn illi I-konvenuti Kontrolluri
jipprezentaw cCitazzjoni kontra s-socjeta Malta & Europe Hotels Limited ghall-
imghaxijiet jew imghaxijiet komposti almenu mis-sena 1985 ‘il quddiem”.
Hekk ukoll fl-ahhar tan-nota ta’ sottomissjonijet argumentaw:

“98. L-atturi talbu d-danni fit-tielet talba taghhom, fin-nuggas li I-Kontrolluri ma
pprotegewx u ma ssalvagwardjawx I-interessi taghhom tal-BICAL u tal-
kumpanniji assodcjati, billi b’¢itazzjoni, ma talbux I|-imghaxijiet komposti
minghand is-soc¢jeta Malta & Europe Hotels Limited mill1984 ‘il quddiem, skond
I-ewwel u t-tieni talbiet taghhom, minkejja li kienu gew interpellati jaghmiu dan
fis-sena 1989 permezz ta’ protest gudizzjarju u din il-kawza”.

Pero’ irrizulta kif fis-sena 1985 Dr. Mifsud Bonnici ma kienx ghadu kontrollur.
Ghalkemm [-atturi argumentaw li |-kontrollur il-gdid kien il-lunga manus ta’
Dr.Mifsud Bonnici, hu evidenti li meta ma bagax kontrollur, Dr. Mifsud Bonnici

ma kellux x’jagsam xejn iktar mal-BICAL u |-kumpanniji assocjati.

68 Fol. 683 — 684.
69 Fol. 146.
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73.

74.

B’referenza ghall-argument tal-konvenut li I-kapital kien illikwidu u ghalhekk
ma setax jiddekorri imghax fuq l-ammont (ara nota ta’ sottomissjonijiet
prezentata fit-28 ta’ Ottubru 2014), is-sentenza tal-Qorti tal-Appell fl-ismijiet
Cecil Pace et vs Emanuel A. Bonello et (249/1986/1) tghid mod iehor. L-
interim reports infushom juru li imghax kien ghaddej fuq is-sorte (ara fol. 44
tat-third interim report). Inoltre irrispettivament jekk il-kapital huwiex kontestat
jew le, fejn obbligazzjoni tkun ta’ xorta kummercjali, I-imghax ighaddi minn
dakinhar li l-obbligazzjoni kellha tkun ezegwita (artikolu 1141(1) tal-Kodici
Cilvili). Ghalkemm fl-istess nota intgal li fdan il-kaz il-kreditu ma kienx

facilment likwidabbli, mhemm xejn X’juri li ma kienx.

Fir-rigward tal-pretensjoni ghad-danni fir-rigward tan-nuqgas Ili ssir il-

proéedura kontemplata fl-artikolu 1143 tal-Kodi¢i Civili, il-Qorti zzid tosserva:-

i. Fi zmien li Dr. Mifsud Bonnici kien kontrollur ma kienx jidher li
hemm prospetti tajbin li I-kumpannija Malta & Europe Hotels
Limited kienet fgaghda finanzjarja li taghmel tajjeb ghall-kapital u
l-imghax sempli¢i li kellha thallas lil BICAL u I-kumpanniji
assocjati, ahseb u ara ghall-imghax kompost (fol. 702). Rilevanti
fdan ir-rigward hi I-kirja li kellha Pabros Limited li saret fit-2 ta’
Dicembru 1970. Ghalkemm Malta & Europe Hotels Limited hadet
il-passi sabiex tittermina I-kirja, mill-financial report ghall-perjodu
li ghalaq fil-31 ta’ Dicembru 1998 jirrizulta li I-kawZza kienet ghadha
pendenti fil-Qorti tal-Appell. Sad-data meta Dr. Mifsud Bonnici
kien kontrollur, il-lukanda kienet ghadha ma nbieghetx u kien
ghad hemm [-appell pendenti. Dawk il-pro¢eduri pendenti

jikkoraboraw il-verzjoni li ta Dr. Mifsud Bonnici meta xehed.

ii. 1I-Qorti langas ma titfhem kif jekk I-atturi kienu dagstant ¢erti mid-
drittijiet tal-BICAL u kumpanniji assocjati fil-konfront ta’ Malta and
Europe Hotels Limited, kif stennew sal-1989 sabiex jaghmlu I-
kawza, ¢joe’ wara li Dr. Mifsud Bonnici kienu ilu diga’ s-snin li

spi¢ca mill-kariga ta’ kontrollur. Nuqqas li fih innifsu jindika li Pace
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stess ma kinux konvinti li hemm prospetti tajbin li Malta & Europe
Hotels Limited ser thallas il-kapital u I-imghax sempli¢i, ahseb u

ara kemm ser thallas l-imghax kompost.

M’hemmx prova li Dr. Mifsud Bonnici ghamel xi haga jew nagas
milli jaghmel xi haga li biha ppregudika I-kapital u I-imghax
sempli¢i tal-krediti li kellhom il-BICAL u kumpanniji assocjati fil-

konfront ta’ Malta & Europe Hotels Limited.

Ghal dak li jirrigwarda Emanuel Bonello, ovvjament ma seta’ qatt
jinzamm responsabbli ghal dak li seta’ sar fperjodu meta ma
kienx kontrollur, ¢joe’ qabel 1-1985 u fir-rigward ta’ certi

kumpanniji assocjati I-1986.

Fir-rigward tal-perjodu mill-1985, jidher li ma kien hemm xejn
x’izomm lil Bonello milli jaghmel il-pro¢edura skond I-artikolu 1143
tal-Kodi¢i Civili sabiex I-imghax jigi kapitalizzat. Pero’ il-Qorti
m’hijiex konvinta li dan kien ser iwassal sabiex jithallsu iktar flus
lil BICAL u I-kumpannija assocjati li kienu kreditur Malta & Europe
Hotels Limited. Wiehed irid jiftakar li I-kwistjonijiet li kien hemm
bejn dawk il-partijiet kienu spi¢caw farbitragg u eventwalment fi
ftehim li wasslu sabiex il-kontrollur jirkupra I-kapital li kien garantit
fil-gurnata tal-bejgh tal-lukanda (30 ta’ Settembru 1991), filwaqt li
l-bilan¢ tad-dejn mhux garantit thallas fl-1 ta’ Gunju 1999. Dan
iktar u iktar meta tikkunsidra li fl-14 ta’ Lulju 1989 kien inhareg
mandat ta’ inibizzjoni minn Michele Martone, azzjonist tal-
kumpannija Malta & Europe Hotels Limited, li waqgqgaf lill-kontrollur
milli jbiegh il-lukanda sabiex jithallas id-dejn. Hu facli li with
hindsight wiehed jikkritika d-decizjonijiet li ha I-kontrollur, pero’
jibga’ I-fatt li fi ftit snin kemm kien ilu jokkupa I-kariga ta’ kontrollur,
Bonello irnexxielu jigbor il-kapital u parti sostanzjali mill-imghax.
Dan ovvjament seta’ jsir biss bil-bejgh tal-lukanda u I-ftehim i
ikkonkluda. Fi¢-¢irkostanzi I-Qorti ma tistax tasal biex tikkonkludi

li Bonello nagas milli jwettaq dmirijietu bl-ahjar mod fl-interess tal-
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kumpanniji li taghhom kien kontrollur, bis-semplic¢i fatt li ma kienx

ghamel il-pro¢edura kontemplata fl-artikolu 1142 tal-Kodiéi Civili.

Ghal dawn il-motivi u safejn kompatibbli mal-konsiderazzjonijiet li saru hawn
fuq, filwagt li I-Qorti tichad ir-rikors tal-atturi tal-24 ta’ Gunju 2013, tiddeéiedi din

il-kawza billi:

(i)

(i)

(iii)

(iv)

(V)

(vi)

tilga’ l-ewwel u t-tieni eccezzjonijiet tal-konvenut Dottor Carmelo
Mifsud Bonnici li nghataw fit-2 ta’ Mejju 1989;

tichad it-tieni eccezzjoni tal-konvenut Emanuel A. Bonello proprio et.
nomine u tichad ukoll l-e¢¢ezzjoni ulterjuri sollevata minn Dottor
Carmelo Mifsud Bonnici fil-5 ta’ Mejju 1993 a fol. 70 tal-process.

Spejjez a karigu tal-konvenuti li taw |-e¢¢ezzjoni;

tichad it-tielet eccezzjoni tal-konvenut Bonello. Spejjez a karigu

tieghu;

tichad I-ewwel e¢cezzjoni tal-konvenut Bonello kif ukoll |-e¢¢ezzjoni
ulterjuri tal-konvenut Dottor Carmelo Mifsud Bonnici tal-5 ta’ Mejju

1993 a fol. 69. Spejjez a karigu tal-konvenuti li taw |-e¢¢ezzjoni;
tichad |-e¢cezzjoni ulterjuri ta’ preskrizzjoni estintiva li I-konvenut
Dottor Carmelo Mifsud Bonnici ta fid-29 ta’ Dicembru 2014. Spejjez a

karigu tieghu;

tichad it-talbiet tal-atturi.

Salv ghal dak li ntqal hawn fuq, I-ispejjez huma a karigu tal-atturi.

A. Ellul
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