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Seduta ta’ nhar it-Tnejn, 22 ta’ Gunju, 2020.

Numru 1

Appell numru 7/2020

V.J. Salomone Pharma Limited (C-10268)
V.

Central Procurement and Supplies Unit
tal-Ministeru tas-Sahha; Direttur Generali
tad-Dipartiment tal-Kuntratti; u b’dikriet
tas-6 ta’ Marzu 2020 il-Qorti awtorizzat lil
Pfizer Hellas S.A., so¢jeta anonima
mwaggqfa I-Grecja bin-numru fiscali
055139351, kif rapprezentata mill-Avukat
Roderick Zammit Pace, sabiex tintervjeni
in statu et terminis

1. Dan huwa appell ta’ V.J. Salomone Pharma Limited [V.J. Salomone]
minn decizjoni tas-7 ta’ Jannar 2020 tal-Bord ta’ Revizjoni dwar
Kuntratti Pubblici [il-Bord ta’ Revizjoni], imwaqqgaf taht ir-Regolamenti

tal-2016 dwar I-Akkwist Pubbiku [L.S. 174.04], li ¢ahad oggezzjoni
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taghha kontra decizjoni tas-Central Procurement and Supplies Unit [I-
awtorita kontraenti] li biha twarrbet offerta taghha wara sejha pubblika

ghal offerti.

2. |ll-fatti relevanti sehhew hekk: kienet saret sejha mill-awtorita
kontraenti ghal offerti ghall-provvisita ta’ medicini. V.J. Salomone
ghamlet zewq offerti bi prodotti ta’ zewg ditti differenti, fosthom id-ditta
Novartis. Fit-18 ta’ Ottubru 2019 V.J. Salomone giet mgharrfa illi |-
offerta taghha bil-prodott ta’ Novartis giet imwarrba ghax megjusa
technically non-compliant billi mal-offerta ma nghatax taghrif bizzejjed
dwar kwalitajiet tal-prodott offert. Li gara kien li t-taghrif intbaghat
elettronikament izda ghal xi raguni jew ohra l-awtorita kontraenti ma

setghetx taqgrah.

3. Fl-istess hin intlagghet I-offerta |-ohra ta’ V.J. Salomone bi prodott ta’

ditta ohra.

4. Billi tghid illi fil-fatt kienet tat it-taghrif mehtieg dwar il-prodott ta’
Novartis, u wkoll illi I-offerta ta’ dak il-prodott li twarrbet kellha tintlaga’
ghax hija l-orhos, V.J. Salomone b'ittra tal-25 ta’ Ottubru 2019 ressqet
oggezzjoni quddiem il-Bord ta’ Revizjoni b’talba biex l|-offerta taghha
terga’ titgies u tintlaga’. Billi kienet intlaqghet I-offerta |I-ohra taghha, I-
istess V.J. Salomone, liebsa issa I-libsa tal-oblatur tal-prodott I-iehor,
irregistrat I-interess taghha, fdik il-kwalita, fil-pro¢eduri quddiem il-

Bord ta’ Revizjoni.

5. Bid-decizjoni tas-7 ta’ Jannar 2020 li minnha sar dan |-appell, il-Bord

ta’ Revizjoni ¢ahad it-talbiet ta’ V.J. Salomone fil-kwalita ta’ oblatur tal-
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prodott ta’ Novartis. ll-konsiderazzjonijiet li wasslu lill-bord ghal din id-

decizjoni gew imfissra hekk:

»This board ... ... ... opines that the only issue that merits
consideration is the alleged non-submission of the SPC? file by
appellants.

»1. With regard to appellants’ contention that they had submitted the
SPC, this board would respectfully point out that the evidence
submitted by same to justify such a submission does not prove
that the authority received such documentation.

»2. With regard to the issue of corrupted files, this board noted that
appellants are claiming that, since they had in fact submitted the
SPC, the incidence of corruption of the documentation occurred
at the receiving end. In this respect, from the testimony of Mr
Jason Grech, the person in charge of the operation of the ePPS?
system, it was credibly confirmed that the system itself was
working in the correct manner at the time of appellants’
submissions. Furthermore, Mr Grech obtained the necessary
information from the system developers, namely European
Dynamics, [who] confirmed that there were no faults in the
system. In this respect, this board feels that emails verifying the
necessary checks carried out by the authority and reply from fhe
system providers illustrate the procedure and action taken by the
authority ... ... ...

»3. From the above-mentioned verifications duly carried out by the
authority and the confirmation of the system suppliers, this board
is convinced that two corrupted files originated from source and in
this respect the evaluation committee, quite appropriately, applied
the principle of self-limitation so that they had no other option but
to deem appellants’ offer

»In conclusion, this board opines that,

»a) two out of seven files pertaining to appellants’ offer were corrupted
at source and the authority could not access same;

»pb) the necessary verifications were carried out by the authority to
ensure that no fault occurred from its end;

»C) appellants did not produce credible evidence to justify that the
corruption of the two files occurred at the receiving end.

»In view of the above, this board:
»i. does not uphold appellants’ contentions;

»ii. upholds the contracting authority’s decision in the award of the
tender,;

Summary of product characteristics.

Electronic public procurement system.
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»iii. directs that an amount of €14,547 from the deposit paid by
appellants be refunded.«

V.J. Salomone ressget appell minn din id-decizjoni tal-Bord ta’
Revizjoni b’rikors tal-24 ta’ Jannar 2020. Ghal dan ir-rikors wiegbu |-
awtorita kontraenti u d-Direttur tal-Kuntratti waqt illi s-socjeta Pfizer
Hellas S.A. — id-dar li tipproduci I-prodott |-iehor li kienet offriet V.J.
Solomone li huwa I-prodott rakkomandat — thalliet tintervjeni in statu et

terminis u ipprezentat nota ta’ osservazzjonijiet.

L-appellanti talbet illi (i) tithassar id-decizjoni tal-Bord ta’ Revizjoni u

(i) tithassar ukoll is-sejha ghal offerti.

L-aggravji tal-appell huma tlieta:

i. illi hija r-responsabilita tal-awtorita kontraenti li, wara li hi stess
tkun ghazlet kif ghandhom isiru |-offerti, tara li tgharraf lill-

oblatur meta xi dokument ma jkunx wasal kif kellu jasal;
ii. illi min jaghmel offerta ghandu dritt “pre-kuntrattwali” lil-offerta
tieghu titgies kif jixraq; u

ii. illi I-interess pubbliku jrid li tinghazel I-ahjar u l-orhos offerta.

Din il-gorti hija tal-fehma illi l-appellanti ghandha ragun fl-aggravji

taghha.

Is-sistemi elettronic¢i u dawk online huma mahsuba biex jiffacilitaw il-
proc¢ess u jaghmluh aktar efficjentement u facilment a¢cessibbli. Jekk
is-sistema juri li ghal xi raguni jew ohra ma huwiex gieghed jahdem

sew — u min huwa familjari ma’ dawn is-sistemi jaf sew illi dieli jigri i
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sistema li jkun gieghed jahdem sew, fdagga wahda u bla ebda raguni
evidenti, ffittillu “jinki” — ma hemm xejn xi jzomm il min jirCievi
dokument elettroniku u ghal xi raguni jew ohra ma jkunx jista’ jifthu
milli jghid lil min baghtu biex jerga’ jibaghtu. Dan ma kienx kaz fejn
hemm prova illi, biex jikseb xi vantagg, oblatur “tattikament” ma
baghatx dokument biex ikun jista’ jibaghtu meta aktar jaqgbillu — id-
dokument nieges huwa summary of product characteristics li ma
humiex sejrin jinbidlu; huwa kaz fejn id-dokument mehtieg intbaghat
meta kellu jintbaghat izda ghal xi raguni jew ohra kien hemm ¢irkujtu

elettroniku li iddecieda li ma jagharfux.

Langas ma huwa minnu illi, kif tghid l-awtorita kontraenti, li hemm xi
prova konkluziva li I-file elettroniku mibghut minn V.J. Salomone kien
“corrupted at source”. Wara kollox, kif gqal Jason Grech, li hu I-persuna
responsabbli ghat-thaddim tas-sistema elettroniku tad-Dipartiment tal-
Kuntratti, meta xehed quddiem il-Bord ta’ Revizjoni, “There were other
occasions where corrupted files were received and this certainly was
not a unique case. He had no way of knowing if there was anything
wrong with remitters’ computer”. Fi kliem iehor, ghalkemm ma hemmx
prova li d-difett kien min-naha tas-sistema elettroniku tad-Dipartiment
tal-Kuntratti, min-naha |-ohra langas ma hemm prova li n-nuggas kien

min-naha tal-appellanti.

Ebda principju ta’ self limitation ma jimponi fuq l-awtorita kontraenti li
tibga’ impotenti f'sitwazzjoni bhal din, aktar u aktar meta tqis illi kon-

segwenza tista’ tkun illi jintefqu flus pubbli¢i bla bzonn u ghalhekk
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hemm interess pubbliku u mhux biss interess tal-oblatur illi titgies kull

offerta maghmula validament.

In¢identalment huwa wkoll dan l|-element ta’ interess pubbliku li
wassal lil din il-qorti biex tgis dan I-appell meta fil-verita l-appellant ma
jidhirx li kellu interess guridiku li jressqu ghax V.J, Salomone xorta
rebhet il-kuntratt, ghalkemm bi prodott iehor. ll-fatt illi l-appellant
ghandu chinese walls interni ma jibdilx il-fatt li legalment hija I-istess
persuna li gieghda tiggieled kontra taghha nfisha. 1zda jekk tassew il-
prodott ta’ Novartis huwa tajjeb dags il-prodott rebbieh jew ahjar
minnu u orhos, l-opportunita li I-flus pubbli¢i ma jintefqux ghalxejn fuq

prodott oghla ma ghandhiex tintilef minhabba |-kapri¢c¢i tal-elettronika.

Tgajjem ukoll argument illi I-appell ma jiswiex ghax ma tharisx dak li
jrid ir-reg. 285 tal-L.S. 174.04, viz. li “r-rikors tal-appell ghandu jkun
indirizzat kontra ... l|-offerent rakkomandat, jekk ikun hemm”. L-
argument huwa illi “|-offerent rakkomandat” huwa V.J. Salomone stess
li, ghax hija l-appellanti, ma indirizzatx |-appell kontra I-offerent

rakkomandat, i.e. kontra taghha stess.

Dan l-argument huwa sofistiku. Ghalkemm I-appell ma giex “ipprez-
entat” kontra V.J. Salomone, ghax isem din is-so¢jeta ma jidhirx fost
dawk li I-appell sar kontriehom, u ma setax jidher hemm, ghax I-appell
ipprezentatu hi u ma tistax tidher fl-atti bhala I-parti appellanti u |-parti
li sar l-appell kontra taghha, madankoll l-appell huwa “indirizzat”
kontrieha, jew ghallingas kontra dik il-parti taghha mdawra b’chinese

wall li hadet hsieb |-offerta bil-prodott rakkomandat. Imbaghad, dak li
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jrid ir-reg. 285 hu li l-offerent rakkomandat, bhala parti li ¢certament
ghandu interess fil-pro¢eduri, ikun ukoll parti fl-appell, biex il-gudizzju
jkun integru. Normalment jidher bhala I-parti li kontra taghha jkun sar
l-appell, mhux bhala I-parti appellanti, izda fil-kaz tallum — li huwa
eccezzjonali ghax l-appellanti ghandha interessi konfliggenti — ma
setax jidher ukoll bhala I-parti li kontra taghha sar l-appell, izda I-
gudizzju xorta huwa integru ladarba |-offerent rakkomandat huwa parti
fih. Fi¢-cirkostanzi thares ukoll I-interess tad-dar li tipproduci |-prodott
rakkomandat — ghalkemm I-interess ta’ din huwa biss wiehed indirett
ladarba |-offerta ma saritx fisimha — meta thalliet tintervjeni in statu et

terminis u taghmel ukoll is-sottomissjonijiet taghha.

ll-qorti ghalhekk sejra tilga’ t-talba ta’ V.J. Salomone ghat-thassir tad-

decizjoni tal-Bord ta’ Revizjoni.

Is-soluzzjoni ideali kienet tkun illi V.J. Salomone tinghata zmien biex
terga’ tibghat id-dokument li ma wasalx sew, u |-proéess tal-ghazla
bejn l-offerti validi li saru jsir mill-gdid, u mhux li tithassar ukoll is-sejha
ghax id-difett ma kienx fis-sejha nfisha izda fil-process tal-ghazla.
Madankollu, billi [-awtorita kontraenti ma mxietx tempestivament biex
titlob li jerga’ jintbaghat id-dokument, jekk |-oblatur jithalla jibghat id-
dokument issa, meta jaf x’hemm fl-offerta tal-oblatur I-iehor, dan jista’
jaghtih vantagg ingust. Ghalhekk, biex tithares il-par condicio tal-offerti
kollha, il-qorti sejra thassar ukoll is-sejha ghal offerti biex kollox isir
mill-gdid u hekk jitharsu I-interessi kollha, kemm dawk tal-operaturi

ekonomici u kemm I-interess pubbliku.
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Naturalment, dan gieghed isir ghax ma ntweriex li kien hemm nuqggas
min-naha tal-oblatur, u ma ntweriex dak allegat mill-awtorita kontraenti
illi d-dokument kien tassew corrupted at source. Likieku ntwera dan, |-

oblatur ma kienx ikun jisthogqlu rimedju u imputet sibi.

ll-qorti ghalhekk tipprovdi dwar l-appell billi thassar kemm id-decizjoni
tal-Bord ta’ Revizjoni kif ukoll is-sejha ghal offerti. L-ispejjez tas-
socjeta intervenuta thallashom I-istess socjeta intervenuta; Il-ispejjez I-

ohrajn kollha thallashom I|-awtorita kontraenti.

Mark Chetcuti Giannino Caruana Demajo Anthony Ellul
President Imhallef Imhallef
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