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Vs
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I-Avukat Generali

I1-Qorti:-
1. Ratir-rikors datat 30 ta’ Marzu 2017, li permezz tieghu r-rikorrent talab is-segwenti:
1. i l-esponent jazdem biala “Detention Service Officer ”;
2. Ui huwa tressaq quddiem il-Bord ta’ Dixxiplina akkuzat b diversi

nuqqasijiet li allegatament huwa ghamel fuq il-post tax-xog/ol tieg/u;
3. i permezz ta’ decizjoni meAuda fl-10 ta’ Ottubru 2016 il-Bord ta’
Dixxiplina iddecieda kif gej:

“Between 13 and 23 May 2016 Mr. Emanuel Caruana had used
foul language as per the evidence given by Support Worker Mr.
Henry Caruana and the relevant incident reports submitted by
co-workers.
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Between 13 and 23 May 2016 Mr Emanuel Caruana washed his
car on duty when such action is prohibited. Even if Mr. Caruana
argues that this was during his break period - CCTV footage
indicates that he spent more than his 30 minutes break
entitlement to wash his car.

Between 13 and 23 May 2016 Mr Emanuel Caruana had
permitted unauthorised people to enter the centre as claimed by
CEO Mr. Baldacchino, Ms. Pisani and Mr. Henry Caruana. Note
was taken that Mr. Baldacchino later denied knowing anything
about entry by Carmelo Cassar although he had reported the
matter by email on 23 May 2016. In any case CCTV footage
proves these allegations supported by Ms. Pisani and Mr. Henry
Caruana.

On 22 May 2016 Mr. Emanuel Caruana was seen fishing by Mr.
Henry Caruana and Mr. Baldacchino. Both claimed to have seen
him with a fishing line. During the first hearing Mr. Pisani had
denied seeing him fishing but later claimed that DSO Caruana
was seen with a very large rod. In any case two people witnessed
the incident.

On 11 May 2016 Mr. Caruana had admitted to leaving his work
premises earlier than scheduled on 11 May 2016 however he had
failed to inform his superiors at the Detention Service, Safi.
Furthermore he had written a statement addressed to Mr. F.
Grech, Operations Manager, Detention Service, informing that
he had left early due to an emergency at home when in actual fact
two witnesses claimed that he had left early for Sicily. ”

4. 1l l-esponenti hassu aggravat b’din id-decizjoni u minnha huwa intavola
Appell quddiem il-Kummissjoni dwar is-Servizz Pubbliku bis-segwenti
aggravji;

“Illi dak li qieghed jigi allegat skont l-appellant ma kienx gie
irrapurtat fi Zzmien zamest ijiem tax-xog#ol skond I-Artikolu 5 tal-Ligi
Sussidjarja Kost. Numru 3. GAalhekk I-ebda passi ma setg/u jittiezdu
kontra l-appellant.

[lli minghajr pregudizzju ghal dan, il-Bord ta’ Dixxiplina nagas
b’mod lampanti li josserva l-procedura f’dan il-kaz.

Jidher fil-fatt li wara s-seduta li inzammet fis-17 ta’ Awwissu 2016 il-
Bord baghat “draft report lill-membru tal-kumitat gial kummenti
tagihom pero’ jidher li mbag#ad sab diffikulta’ fil-provi li ngabru’.
Minzabba din id-diffikulta’ fil-provi il-Bord talab direzzjoni u
premess mingzand il-Kummissjoni sabiex issejjaZ lix-xiehda kif ukoll
xhud gdid biex b’hekk ikun jista’ jasal ghal konkluzjonijiet aktar cari.
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i bir-rispett kollu, l-appellant gatt ma kien infurmat bid-
diffikultajiet li irriskontra I-Bord. Li jaf l-appellant huwa li 1-Bord
appunta s-seduta tas-17 ta’ Awwissu 2016 féjn ghal liema seduta
attenda l-appellant kif assistit minn I-avukat tal-fiducja tieg#u.

F’dik is-seduta ingraw l-akkuzi fil-konfront tiegzu u nstema’ r-
rapprezentant tad-dipartiment fuq i¢-cirkustanzi li wassal lill-Kap
tad-Dipartiment sabiex jie/u azzjoni fil-konfiont ta’ |1-appellant. Gew
ipprezentati CCTV stills li juru persuni diezla u zierga mill-Marsa
Open Center, il-Parking Area li kien gieg/ed jintuza mill-zZaddiema
tal-Marsa Open Center u kien jidher ukoll I-appellant jazsel il-
vettura tiegsu.

F’dan l-istadju l-appellant ammetta li kien vera li kien zasel il-vettura
tiegZu pero’ dan kien gzamlu fil-zin tal-break. L-appellant ammetta
wkoll li f"okkazjoni waida huwa telag kmieni mix-xog#ol minzabba
li kellu emergenza d-dar u li huwa kien informa kollega tiegAu dwar
dan.

Wara dan kien hemm gbil bejn il-partijiet sabiex jinstemg/u x-xhieda.
Jidher li dakinhar instemghu zewg xhieda ossija Mr. Alexander
Tortell u Ms Anne Marie Pisani.

i jidher li wara li nstemgZu dawn iz-zewg xhieda saru
sottomissjonijiet finali minn l-appellant u I-kaz gie differit ghad-
decizjoni.

i fit-23 ta’ Awwissu 2016 pero’ |-Bord iddecieda li jerga jisma’ x-
xhieda li kienu diga’ xehdu apparti li jisma’ wkoll xhud gdid.

i bir-rispett kollu din id-decizjoni tmur kontra l-principju ta’
gustizzja naturali. Fl-ewwelnett I-appellant langas kien prezenti gal
din is-seduta u apparti dan huwa ma giex mogfiti I-fakulta’ li jsemma’
lezinu u jiddefendi ruzu.

i ssir referenza ghar-regolament numru 6 tal-Ligi Sussidjara
kwotata aktar ‘il-fuq li jghid b’mod car li:

“(1) Qabel ma jibda jinstema’ I-kaz, I-ufficjali li jkun ged jigi
akkuzat bir-reati msemmija fir-regolament 4 jkollu I-jedd ikun
jaf x’inhu I-kaz kollu kontra tieg/u, giandu jkollu opportunita’
adegwata li jressaq id-difiza tiegzu u ghandu jkollu access gaal
kull prova dokumentarja. Kull prova dokumentarja li tingieb
wara li jibda s-smig# tal-kaz m'giaandhiex tintuza kontra I-
ufficjal kemm-il darba I-ufficjal ma jkunx gie gabel pprovdut
b’kopja taghha jew nghata |-facilita’ li jaraha u gie mogiiti
zmien ragonevoli biex jikkonsidraha u jag/ti risposta dwarha. ”

i jidher car li I-Bord ta’ Dixxiplina injora b’mod assolut dan ir-
regolament meta wara li nstemg#su x-xhieda li kienu imaarrka fil-
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konfront tiegZu u wara li saru s-sottomissjonijiet finali ta’ 1-avukat
difensur tiegau, il-Bord iddecieda li jerga’ jiftaz il-kaz minghajr ma
jagfiti l1-opportunita’ lill-appellant li jsemma’ lezinu fuq il-kwistjoni.

I1li huwa wkoll evidenti li I-appellant ma ngatax id-dritt li jiddefendi
rusu peress illi z-zewg seduti li saru wara dik li nzammet fis-17 ta’
Awwissu inzammu kollha fl-assenza tiegiu u tal-avukat tal-fiducja
tieghu.

I1li ming#ajr pregudizzju ghal dan, il-Kap tad-Dipartiment ma zammx
mal-procedura tasit |-Artikolu 20 ta’ l-istess Ligi Sussidjarja. Kif
jidher mill-minuti tal-kaz, I-appellant gatt ma gie mog#ti opportunita’
adegwata li jagzmel risposta bil-miktub dwar I-akkuzi magzmulin fil-
konfront tieg/u.

i bla pregudizzju wkoll I-appellant ma giex mog#ti I-fakulta’ li
jaghimel il-kaz tiegZu quddiem il-Bord u dan peress li meta I-Bord
iddecieda jisma’ x-xhieda mill-gdid, wara li sema’ dawn [-istess
xhieda, il-Bord ma taZx il-fakulta’ lill-appellant li jagizmel kontra
ezami lil dawn ix-xhieda u wara jressaq ix-xhieda tiegsu sabiex
jipprova I-kaz tieghu. ll-principju ‘audi alteram parte’ jidher li
ghalhekk gie miksur.

Illi ‘dato ma non concesso’ li I-procedura mandatorja ma gietx
segwita, l-appellant bl-akbar rispett jissottometti li anke fuq il-mertu
I-akkuzi li ingabu fil-konfront tiegzu ma gewx ippruvati u I-Bord ta’
Dixxiplina ma setgfax b ’'mod ragonevoli u legali jasal ghas-sejbien
ta’ htija fil-konfront tiegAu u dan kif se jigi spjegat aktar fid-dettal fil-
mori ta’ dan |-appell.’

5. Illi sussegwentement, ir-rikorrenti fit-3 ta’ Jannar 2017 gie nfurmat li:

‘The Commission noted that, in terms of regulation 30 of the
Disciplinary Regulations, an appeal for a minor offence could only
be considered on grounds of gross disregard of Disciplinary
Regulations. Moreover, the Commission considered that none of the
arguments submitted by you concerning alleged disregard of
Disciplinary Regulations were valid.

In the Circumstances, the Commission has agreed that there had
been no gross disregard of the Disciplinary Regulations and
consequently no grounds for an appeal in terms of regulation
30(1)(c)’

6. i fil-mori ta” dawn il-proceduri jidher car li nstemg#u xhieda fl-assenza

tar-rikorrenti u/jew l-avukat tal-fiducja tiegzu liema xhieda kienu diga’ xehdu,
u l-provi dikjarati li kienu mag#luga;
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7. Ili fl-assenza tar-rikorrenti u/jew I-avukat tiegzu dawn I-istess xhieda xehdu
u taw verzjoni ferm differenti giax-xhieda li huma kienu taw fil-prezenza tar-
rikorrenti;

8. HIli l-esponenti gatt ma kellu l-opportunita’ li jagamel kontro ezami gral
dawn ix-xhieda 7lief fl-ewwel seduta tas-17 ta’ Awissu 2016;

9. llli apparti dan meta sar appell, r-rikorrenti gie innegat ukoll I-
opportunita’ biex iressaq l-appell tieg#u;

10.11li dan kollu jwassal b’mod car li esponenti ma giex mog/ti smieg# xieraq
kif garantit mill-Artikolu 6 tal-Konvenzjoni Ewropea (Kap. 319) u I-Artikolu
39 tal-Kostituzzjoni ta’ Malta;

11.Jidher car ukoll li kemm il-Bord kif ukoll il-Kummissjoni aggixxiet bi ksur
tal-principji tal-gustizzja naturali hekk kif se jigi ppruvat fil-mori tal-kawza;

12.111i kif dejjem gie ribadit, il-prin¢ipji tal-gustizzja naturali jridu dejjem u
skrupolozament jigu osservati minn kull Qorti, Tribunal, Bord jew
Kummissjoni maztura biex tieau decizjoni fir-rigward ta’ individwu, u ebda
awtorita’ moghtija b’dan il-poter ma tista’ twarrab dawn il-principji
b’impunita’;

Graldagstant I-esponent jitlob bir-rispett lil din I-Onorabbli Qorti jogigobha
tag/zti dawk l-ordnijiet, toarog dawk l-atti u tagati dawk id-direttivi li tgis
xierga sabiex tizgura t-twettiq tad-driztijiet ta’ 1-esponenti, fosthom li jkollu
smieg# xieraq quddiem il-Bord ta’ Dixxiplina fosthom illi ssib lill-intimat 7ati
ta’ ksur tas-smigh xierag, u konsegwentement tannulla d-decizjonijiet tal-Bord
tad-Dixxiplina tal-Kummissjoni dwar is-Servizz Pubbliku u ta’ I-istess
Kummissjoni dwar is-Servizz Pubbliku u fi¢-¢irkostanzi tag/ti rimedju li jkun
opportun.

2. Rat illi fit-8 ta’ Mejju 2017, il-Kummissjoni dwar is-Servizz Pubbliku u I-Avukat
Generali wiegbu ghal dak mitlub billi gajjmu s-segwenti difizi:

i fil-qgasir il-lanjanza tar-rikorrent hija fis-sens li gew lezi d-drittijiet
fundamentali tiegZu minfzabba nuqgas ta' smig# xieraq fil-proceduri li ttiezdu
fil-konfront tieg/iu quddiem il-Bord ta' Dixxiplina kif ukoll quddiem il-
Kummissjoni dwar is-Servizz Pubbliku dan allegatament bi ksur tal-Artikolu
39 tal-Kostituzzjoni ta' Malta u tal-Artikolu 6 tal-Konvenzjoni Ewropea.

[li I-esponenti jirrespingu dawn l-allegazzjonijiet bzala infondati fil-fatt u fid-
dritt peress li, kif ser jigi spjegat aktar 'l isfel, I-ebda agir ta' I-esponenti ma
kiser jew illeda xi dritt fundamentali tar-rikorrenti anzi mxew b'reqga ma' dak
li tistipula I-Ligi.

Ili baala fatti jirrizulta li r-rikorrenti jazdem bzala Detention Service Officer

gewwa ¢-Centru miftuz tal-Marsa. 1lli permezz ta' ittra datata 26 ta' Lulju
2016, ir-rikorrenti gie mgnarraf li kienu ser jittieidu passi dixxiplinarji fil-
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konfront tieg/iu minZzabba numru ta' nuggasijiet kommessi minnu fuq il-post
tax-xog#ol li seriew bejn it-13 ta' Mejju 2016 u t-23 ta' Mejju 2016 u dan ai
termini tar-Regolament 20 tar-Regolamenti tal-1999 tal-Kummissjoni dwar is-
Servizz Pubbliku (Procedura ta' Dixxiplina). Sussegwentement gara li I-Bord
ta’ Dixxiplina gie appuntat sabiex jisma’ I-kaz tar-rikorrenti u fil-fatt jirrizulta
li 1-Bord sab lir-rikorrenti zati tar-reati kollha u ngiata piena ta' tlett ijiem
sospensjoni minghajr Alas. Ir-rikorrent talab lil Kummissjoni intimata sabiex
jappella mid-decizjoni tal-Bord pero' I-Kummissjoni b'decizjoni datata 4 ta'
Jannar 2017 ddecidiet li r-rikorrent ma rnexxielux jissodisfa r-rekwizit tar-
regolament 30 tar-Regolamenti Dixxiplinarji u gralhekk it-talba tiegsu giet
michuda.

1. i dwar I-ilmenti tar-rikorrent jigi rilevat minnufih li dan il-kaz bl-ebda
mod ma jinkwadra ruzu fl-Artikolu 39 tal-Kostituzzjoni ta' Malta. L-
esponent jirrileva li I-Artikolu 39 (2) tal-Kostituzzjoni ta" Malta jipprovdi
li sabiex jigi garantit id-dritt gzal smig# xieraq, is-smig# ghandu jsir fi
Zmien ragonevoli, u jinstema' minn Qorti indipendenti u mparzjali
mwaqgfa b'Ligi. L-Artikolu 6 (1) tal-Kap. 319 imur oltre meta jipprovdi li
s-smig/i ghandu jkun pubbliku u ghandu jkun quddiem tribunal
indipendenti u mparzjali mwaqqaf b'Ligi. Illi minn dawn I-elementi kollha
msemmija, ir-rikorrenti langas element wiezied ma jelenka jew jilmenta
minnu.

2. i huwa stabbilit anke f’gurisprudenza konsistenti, li biex tinsab lezjoni
tas-smig# xieraq huwa mefitieg li 1-process gudizzjarju jigi ezaminat fil-
kumpless kollu tiegZu. Bhala regola, meta wiezed japprezza jekk proceduri
humiex xierga jew le, wiefied m’ghandux ikares biss lejn xi nugqgasijiet
procedurali li jokkorru imma lejn jekk fl-assjem tagzhom, il-proceduri
kinux jew le kondotti b’gustizzja fis-sostanza u fl-apparenza (ara Perit
Joseph Mallia vs. Onor. Prim Ministru et deciza mill-Qorti Kostituzzjonali
fil-15 ta’ Marzu 1996). L-esponenti jirrilevaw illi ma sar xejn matul il-
proceduri relattivi gzar-rikorrenti li b'xi mod seta’ jincidi fuq id-dritt tar-
rikorrenti ta' process gust u wisq ingas saret xi influwenza lil min kellu
jiggudika.

3. ll-procedura adottata fil-kaz in kwistjoni hija regolata b'ligi specifika u
cioe' mil-Legislazzjoni Sussidjarja Kost.03 - Regolamenti tal-1999 tal-
Kummissjoni dwar is-Servizz Pubbliku (Procedura ta' Dixxiplina) gabel
ma giet emendata fis-sena 2017. Meta jittieidu passi dixxiplinarji quddiem
il-Bord ta' Dixxiplina I-procedura adottata hija dik tar-Regolment 20 et
sequitur tal-imsemmija Regolamenti. Gaandu jirrizulta bl-aktar mod car li
dawn ir-Regolamenti gew segwiti b'reqqga u skont il-ligi. Ir-Regolament 23
jimponi fuq il-Bord li jagiti opportunita’ xierqa liz-zewg nanat li
jipprezentaw il-kaz tagzhom izda g#andu jelimina kull formalita’ zejda u
jizgura li I-gustizzja ssir bil-zeffa u skond il-merti sostantivi tal-kaz. Dwar
I-allegazzjoni tar-rikorrenti li x-xhieda instemg#u fl-assenza tiegiu jigi
rilevat li fl-ewwel seduta tas-17 ta' Awissu 2016 hu kien prezenti waqt |-
udjenza kollha assistit minn avukat u gralhekk f'dik 1-okkazzjoni huwa
kellu kull opportunita’ i jressaq id-difiza tiegzu kif fil-fatt ghamel. Ghral
dak li gara waqt s-seduti sussegwenti jingzad li r-rikorrenti gialkemm

pagna 6 minn 17



Rikors Nru 18/17 — Emanuel Caruana vs Kummissju dwar is-servizz Pubbliku et

debitament notifikat nagas ripetutament milli jidher quddiem il-Bord. Issir
referenza grial dak li jgzid ir-Regolament 23 (3).

Jekk il-Bord ikun sodisfatt li n-notifika tas-smig# tkun saret, dan jista’
jipprocedi bil-kaz minkejja n-nuggas ta' I-ufficjal akkuzat milli jkun
prezenti jekk, meta jkun gies i¢-cirkostanzi kollha, inkluz I-ztigijiet tar-
regolament 22, il-Bord ikun tal-fehma li gzandu hekk jipprocedi bil-kaz.

4. Gialadarba |-Bord kien sodisfatt li n-notifika tas-smigs saret, kien
ghalhekk pjenament gustifikat li jipprocedi anke fl-assenza tar-rikorrent u
dan skond I-imsemmi Regolament.

5. Tajjeb li jingzad ukoll li meta r-rikorrent gie notifikat bl-ittra tas-27 ta'
Gunju 2016 huwa nghata zmien 10 ijiem tax-xogiol sabiex jagrhti r-
ragunijiet bil-miktub g#alfejn izoss li mhux 7ati tar-reati addebitati lilu.
Ghalhekk m'huwiex minnu li r-rikorrent ma ingkatax l-opportunita’ li
jressaq, anke bil-miktub, id-difiza tiegzu.

6. i parti mill-ilment tar-rikorrent jirrigwarda wkoll I-appell li sar quddiem
il-Kummissjoni intimata. Anke hawn issir referenza ghar- Regolament 30
(1) Nli jirrigwarda appelli minn decizjonijiet dixxiplinarji. Dan ir-
Regolament jistabilixxi li sabiex isir appell mid-decizjoni tal-Bord ta'
Dixxiplina I-Kummissjoni trid tkun sodisfatta li tezisti wasda mic-
cirkostanzi elenkati fl-istess Regolament. Fil-kaz tar-rikorrent, il-
Kummissjoni fid-diskrezzjoni tagZha waslet gizad-decizjoni illi r-rikorrent
ma rnexxilux igib prova li kien hemm nuqgas ta' osservanza serja tal-
proceduri stabbiliti u li dak in-nuggas ta' osservanza kien ta' pregudizzju
ghall-interessi tar-rikorrent, skont regolament 30(l)(c) applikabbli g#al
kazijiet minuri, u ghalhekk it-talba tiegzu li jkun hemm appell giet
michuda.

7. i fil-proceduri in dizamina fl-ebda 7in u fl-ebda mument ir-rikorrent ma
gie trattat b'mod differenti u langas ma jirrizulta li gie m¢azizad minn xi
dritt li meta wiefied ihares lejn il-proceduri fit-totalita' tagizhom jista’
jikkonkludi li ma kienx hemm a fair hearing. Anzi, jirrizulta li l-partijiet
kellhom access ugwali ghall-Qorti u ghall-atti kollha tal-kawza, saru n-
notifiki kollha me#ntiega u kull parti kellha I-opportunita’ li twiegeb. Jekk
ir-rikorrent nagas milli jwiegeb dan kienet unikament ghazla tiegsu pero’
brala fatt, id-dritt li jwiegeb ing#ata. Bil-fatt li I-Bord u I-Kummissjoni ma
tawx ragun lir-rikorrenti zgur li dan wazdu ma jwassalx ghal-ksur tal-jedd
ghal-smig# xierag.

Graldagstant fid-dawl tas-suespost ma hemm l-ebda lezjoni tad-drittijiet
fundamentali tar-rikorrenti u din 1-Onorabbli Qorti grandha tickad |-
allegazzjonijiet u t-talbiet kollha bzala infondati fil-fatt u fid-dritt.

Salv ec¢cezzjonijiet ulterjuri.
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Provi

10.
11.

12.

13.

Fatti

14.

15.

16.

Rat l-affidavit ta’ Emanuel Caruana, ipprezentat fil-15 ta’ Gunju 2017 (fol 19)
flimkien ma’ dokumentazzjoni minnu pprezentata.

Rat ix-xhieda ta’ Dr Robert Piscopo, prodott mir-rikorrent u moghtija fil-15 ta’ Gunju
2017 (fol 31) u d-dokumentazzjoni minnu pprezentata.

Rat ix-xhieda ta’ Mario Camilleri, ex-impjegat tal-Kummissjoni dwar is-servizz
pubbliku, prodott mir-rikorrenti u moghtija fit-18 ta” April 2018.

Rat ix-xhieda ulterjuri ta’ Mario Camilleri illi saret fit-22 ta’ Mejju 2018 u rat id-
dokumentazzjoni ezebita mir-rikrorenti gabel ix-xhieda ta’ 1-istess Mario Camilleri. (fol
99 et seq)

Rat illi fit-22 ta” Meju 2018 ir-rikorrent iddikkjara illi ma kellux aktar provi
X’jipprezenta.

Rat ix-xhieda ta’ Josephine Attard, Compliance Officer tal-Kummissjoni Dwar is-
Servizz Pubbliku, prodotta mill-intimati u illi xehdet fis-17 ta’ Ottubru 2018. (fol 113)

Rat illi fl-4 ta’April 2019 I-intimati gharrfu lill-Qorti illi ma kellhomx aktar provi
X jipprezentaw.

Rat is-sottomissjonijiet bil-miktub tar-rikorrenti ipprezentati fit-30 ta’ April 2019.
Rat is-sottomissjonijet bil-miktub ta’ I-intimati ipprezentati flI-10 ta’ Settembu 2019.

Rat illi fil-31 ta’ Ottubru 2019, din il-Qorti, kif komposta, hadet konjizzjoni tal-atti u
ddiferiet il-kawza ghas-sentenza.

Rat illi, minhabba l-eghlug tal-Qrati rizultat tal-pandemija Covid-19, il-Qorti ma
setghetx taghti s-sentenza taghha gabel illum.

Jirrizulta, mil-provi prodotti, illi r-rikorrent, Emanuel Caruana, huwa impjegat mal-
Ministeru ghall-Intern u s-Sigurta’ Nazzjonali bhala Detention Service Officer gewwa
I-Marsa.

Jirrizulta illi fis-27 ta> Gunju 2016 inhargu proéeduri kontra tieghu quddiem Bord ta’
Dixxiplina, kopja ta’ liema Ittra ma gietx ipprezentata lill-Qorti.

Jirrizulta illi, fi Kliem ir-rikorrenti stess, (fol 19)

“.... Mario Schembri, d-direttur fis-27 ta” Gunju 2016 akkuzani li jien kont
tkellimt zazin, li meta kont xog#ol kont 7zsilt il-karozza, li kont nawtorizza li
jidzlu persuni mingajr permess fi¢-centru tal-Marsa, li waqgt li kont inkun
xoghol nistad u li f’okkazzjoni minnhom kont tlagt minn fuq il-post tax-
xoghol minghajr permess.”
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17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

Jirrizulta illi fit-3 ta” Awissu 2016, ir-rikorrent, tramite I-konsulent legali tieghu, Kiteb
sabiex jindaga dwar x’kienu 1-akkuzi illi Kienu ser jinhargulu u gharraf illi ma kienx
gieghed jagbel mal-komposizzjoni tal-Bord tad-Dixxiplina. (fol 33)

Jirrizulta illi sussegwentement, fl-4 ta’ Awissu 2016, ic-Chairperson tal-Bord tad-
Dixxiplina, Josianne Farrugia, irrispondiet bili gharrfet lir-rikorrent bl-akkuzi migjuba
kontra tieghu ossija: (fol 35)

a. Injora jew naqgas li jobdi ordnijiet jew regolamenti

b. Telag minn fuq il-post tax-xoghol minghajr ‘leave’ jew permess
c. Kien negligenti fil-qadi ta’ dmirijietu

d. Dagha jew uza kliem oxxen jew mhux xierag.

Jirrizulta wkoll illi I-istess Josianne Farrugia gharrfitu illi I-Bord kien ser ikun kompost
minn “uffi¢jal tad-dipartiment flimkien ma’ Zewgt ufficjali ohra tad-dipartiment mhux
konnessi mal-kaz ta’ dixxiplina”, a tenur tar-Regolamenti tas-Servizz Pubbliku. (fol 35)

Jirrizulta illi fis-17 ta> Awissu 2016, saret seduta fejn attenda r-rikorrent assistit min
Avukat, u xehed ir-rikorrent, kif ukoll is-Sur Alexander Tortell, Senior Operations
Manager tal-AWAS u Anne Marie Pisani, Co-ordinator tal-AWAS.

Jirrizulta illi fl-ahhar tas-seduta tas-17 ta” Awissu 2016, il-konsulent legali tar-rikorrent
ghamel is-sottomissjonijet u, fi kliem ic-Chairperson stess: (fol 83)

“ezattament jiena issa se nikteb rapport bil-konkluzjonijiet tal-bord, fejn
tinghata kopja tieghu u wara tohrog id-decizjoni ...

Jirrizulta, madanakollu, illi 1-Bord tad-Dixxiplina hass il-htiega illi jerga’ jisma’ Xi
xhieda addizzjonali u, wara illi ottjena l-permess da parte tal-Kummissjoni ghas-
Servizz Pubbliku sabiex jisma’ xhieda addizzjonali, gharraf lir-rikorrent, b’ittra datata
15 ta’ Settembru 2016 (mhux ezebita mir-rikorrent), illi kienet ser issir seduta ohra.

Jirrizulta, illi, fi kliem ir-rikorrent stess:

Jien kont tkellimt ma’ l-avukat tieghi u konna bgratna ittra fejn konna
oggezzjonajna ghal dan, peress li I-kaz kien mag#ilug.

Jidher li kienet inZammet seduta u dak ix-xhud gdid li kellu jinstema’ ma
instemax, pero’ regghet instemghet ix-xhieda ta’ Ann Marie Pisani, xhud i
diga’ kienet xehdet fis-seduta precedenti u li din id-darba il-verzjoni tagiiha
Kienet inbidlet minn dik ta’ qabel. La jien u lanqas 1-avukat tieghi ma konna
prezenti ghal din is-seduta. L-Avukat ma setax jigi minfabba I-fatt illi kienet
short notice ghalih.

Jirrizulta illi kopja ta’ tali ittra qatt ma giet ezebita mir-rikorrent.
Jirrizulta ukoll illi attwalment is-seduta saret fl-20 ta’ Settembru 2016.
Jirrizulta illi fi kliem ic-Chairperson Josianne Farrugia, prodotta mir-rikorrent quddiem

dina I-Qorti. (fol 69)
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27.

28.

29.

30.

31.

32.

Ghat-tieni seduta Caruana kien infurmat. Nikkonferma li Caruana pero' ma
kienx prezenti. Jiena ged nigi mitluba ngiid ghraliex Caruana ma kienx
prezenti ng#id illi ma nista’ nghid xejn fir-rigward. Mistogsija illi fil-fatt
Caruana ma setgfiax jattendi ng#id illi sa fejn naf jien ma riedx jattendi gral-
dik I-udjenza. Mistoqsi ghaliex ma riedx jattendi ngzid illi jiena ovvjament ma
nista’ ngxid xejn fir-rigward, kieku nfurmana li ma setghax azna konna
nbiddlu d-data.

Jirrizulta illi, sussegwentement, il-Bord tad-Dixxiplina rega’ ghamel seduta ohra fil-5
ta’ Ottubru 2016, fejn instemghu xi xhieda ohra, u ghal darba ohra ma attendiex r-
rikorrent.

Jirrizulta illi r-rikorrent, dwar dina s-seduta kellu dan xi jghid:

Imbagrad kien hemm seduta ozra fil-5 ta’ Ottubru 2016 fejn jien kont
imsiefer u la jien u langas |-avukat tieg/ii ma konna nafu biha. Tant hu hekk
li I-‘leave’ tieghi sabiex insiefer gie approvat mid-direttur stess li langas
infurmani b din is-seduta.

Jirrizulta, mill-banda I-ohra, illi ¢-Chairperson Farrugia kellha dan xi tghid:

Mistogsi jekk Caruana kienx infurmat bl-udjenza tal-iamsa (05) ta’ Ottubru,
nghid iva kien infurmat pero' gfiazel li jsiefer.

Jirrizulta illi, sussegwentement, fl-10 ta’ Ottubru 2016, il-Bord tad-Dixxplina ghadda
ghall-konkluzjonijiet tieghu billi sab lir-rikorrent hati tal-akkuzi kollha migjuba kontra
tieghu. (fol 21).

Jirrizulta illi fit-13 ta’ Ottubru 2016 r-rikorrent gie notifikat b’Ittra Registrata li ghaliha
ffirma r-rikorrent bl-ezitu tad-decizjoni tal-Bord kif ukoll b’kopja tad-decizjoni
innifisha. (fol 84)

Jirrizulta, madanakollu, illi, fid-29 ta’ Novembru 2016, il-konsulent legali tar-rikorrent
kiteb lill Head (Operations) tad-Detention Services fejn gharrfu s-segwenti:

[1-klijent tieghi |-ewwelnett giegied jinfurmak illi huwa ma r¢ieva I-ebda
decizjonti mill-bord tad-dixxiplina u tramite I-ittra tiegrek illi huwa sar jaf
b'din id-decizjoni illi instab #Aati fugq kull akkuza. 1l-klijent tieg#i bi 7siebu
jappella din id-decizjoni baalma ovvjament ittih dritt il-ligi.

Imma stante dan illi giegied nghid hawn fuq, inti dan injorajtu w
ikkomunikajt id-decizjoni tieghek arbitrarjament mingzajr ma ngfata d-dritt
illi jappella minn din id-decizjoni.

Ghalhekk, il-klijent tieghi ser jirraporta ghax-xogfiol normali sakemm id-
decizjoni l-ewwelnett tigi kkomunikata lilu formalment u wara din tigi
appellata skond il-ligi.

Sabiex tidderiegi ruzek skond il-ligi.
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33. Jirrizulta illi, fis-6 ta’ Dicembru 2016, ir-rikorrent ressaq appell quddiem il-
Kummissjoni dwar is-Servizz Pubbliku fejn talab illi d-decizjoni tal-Bord tad-
Dixxiplina li nghatat fil-konfront tieghu tigi mhassra u dana stante illi “d-decizjoni
tmur kontra |-prin¢ipju ta’ gustizzja naturali”, fejn sahaq illi: (fol 53)

i jidher car li I1-Bord tad-Dixxiplina injora b’mod assolut dan ir-regolament
meta wara li nstemg7iu x-xhieda li kienu imaarrka fil-konfront tieghu u wara
li saru s-sottomissjonijet finali ta’ I-avukat difensuri tieghu, il-Bord iddecieda
li jerga’ jiftan il-kaz minghajr ma jaghti l-opportunita’ lill-appellant li
issemma’ lezinu fuq il-kwistjoni.

34. Jirrizulta illi, sussegwentement, fit-3 ta’ Jannar 2017, ir-rikorrent gie mgharraf illi I-
appell gie michud u, permezz ta’ email tal-4 ta’ Jannar 2017, ir-ragunijiet gew indikati
bhala s-segwenti:

The Commission has noted that, in terms of regulation 30 of the Disciplinary
Regulations, an appeal for a minor offence can only be considered on
grounds of gross disregard of Disciplinary Regulations. To this end, your
statement that there has been lack of proof should have been brought to the
attention of the Disciplinary Board. Moreover, the Commission has
considered that none of the arguments submitted by you concerning alleged
disregard of Disciplinary Regulations are valid for the following reasons:

a) The alleged disregard of regulation 5 of the Disciplinary Regulations does
not invalidate disciplinary proceedings instituted in terms of regulation 20.

b) The provisions of regulation 6(1) quoted by your good self are unrelated
to your claim that sessions held by the Disciplinary Board after 17 August
2016 had been held in the absence of Mr Caruana and his legal
representative. The Disciplinary Board report clearly states that Mr Caruana
had been summoned by the Disciplinary to attend the sessions held on 20
September and 5 October 2016, but he had failed to attend. The Commission
has noted that the Disciplinary Board had proceeded in terms of regulation
23(3) of the Disciplinary Regulations, stating:

‘If the Board is satisfied that notice of the hearing has been given, it may
proceed with the case notwithstanding the absence of the officer charged
if, taking all circumstances into account, ..., the Board is of the opinion
that it ought so to proceed with the case.’

c) The allegation that the Head of Department has not given Mr Caruana the
opportunity to exculpate himself, is clearly contradicted by the contents of the
charge letter dated 27 June 2016.

In the circumstances, the Commission has agreed that there has been no gross
disregard of the Disciplinary Regulations and consequently no grounds for
an appeal in terms of regulation 30(1) (c).

35. Jirrizulta illi fit-30 ta” Marzu 2017 ir-rikorrent ipprezenta I-azzjoni odjerna fejn talab
lill-Qorti sabiex:
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... tagnti dawk l-ordnijiet, toirog dawk I-atti u tag/ti dawk id-direttivi li tgis
xierga sabiex tizgura t-twettiq tad-driztijiet ta’ 1-esponenti, fosthom li jkollu
smig# xieraq quddiem il-Bord ta’ Dixxiplina fosthom illi ssib lill-intimat 7ati
ta’ ksur tas-smigh xierag, u konsegwentement tannulla d-decizjonijiet tal-Bord
tad-Dixxiplina tal-Kummissjoni dwar is-Servizz Pubbliku u ta’ [-istess
Kummissjoni dwar is-Servizz Pubbliku u fi¢-¢irkostanzi tagati rimedju li jkun
opportun.

Konsiderazzjoniet Legali

36.

37.

38.

39.

Jirrizulta illi, permezz tal-proceduri odjerni, r-rikorrenti gieghed jitlob lill-Qorti sabiex
il-proceduri quddiem il-Bord tad-Dixxiplina jigu annullati stante illi ma giex lilu
garantit d-dritt ta’ smiegh xieraq kif garantit mill-Artikolu 6 tal-Kap 319 u Artikolu 39
tal-Kostituzzjoni.

Jirrizulta, mill-banda I-ohra, illi I-intimati, fid-difiza taghhom, insistew illi r-
regolamenti dwar il-Procedura ta’ Dixxiplina vigenti dak iz-zmien, ossija gabel ma gew
emendati fis-sena 2017, gew debitament osservati. Fis-sottomissjonijet, I-intimati
jinsistu wkoll illi d-decizjonijet tal-Kummissjoni huma protetti mill-Kostituzzjoni a
tenur tal-Artikolu 115.

Dwar id-dritt ta’ stharrig tad-decizjoni tal-Kummissjoni, il-Qorti taghmel referenza
ghas-sentenza fl-ismijiet Micheal Borg vs Onorevoli Prim Ministru u Kummissjoni
dwar is-Servizz Pubbliku, deciza mill-Qorti tal-Appell fis-27 ta’ Ottubru, 2017, fejn
intgal is-segwenti:

Il-gurisdizzjoni tal-Qrati ordinarji f'kaz ta' stharrig gudizzjarju tal-ghemil
tal-Kummissjoni dwar is-Servizz Pubbliku huwa limitat u jeskludi stkarrig
abbazi ta' ksur jew allegat ksur tad-drittijiet protetti mill-Artikoli 35 sa 45
tal-istess Kostituzzjoni.

Madanakollu minn rassenja tal-gurisprudenza nostrana, I-Qrati ordinarji
mhumiex prekluzi milli jissindikaw il-Kummissjoni ta' nuggas ta' osservanza
tal-principji ta' gustizzja naturali. Fi kliem iezor, il-fatt 1 f’proceduri civili
ma jistghux jigu kkunsidrati u determinati kwistjonijiet ta’ drittijiet
fundamentali, ma jfissirx illi awtomatikament il-Qrati ordinarji huma
prekluzi milli jissindikaw I-operat tal-PSC.

I1-Qorti, tosserva illi huwa ampjament stabbilit fil-gurisprudenza tal-Qrati taghna, illi
anke [-Qrati ordinarji ghandhom gurisidizzjoni sabiex jissindikaw |-operat tal-
Kummissjoni. Di fatti, fis-sentenza fl-ismijiet Veterinarju Dottor Frank Cassar vs
Chairman tal-Public Service Commission deciza fit-12 ta’ Ottubru 1976, kien gie
affermat illi I-Qrati ordinarji ghandhom il-gurisdizzjoni sabiex jaraw:

.l I-formalitajiet u proceduri li jirregolaw il-Kummissjoni u lill-Bord tad-
Dixxiplina, fejn il-Kummissjoni stess #fasset il-Atiega li ghandha tag/imel
regoli, jigu osservati, u tara li kollox isir skont il-ligi... Li kieku ma kienx hekk,
il-Kummissjoni kien ikollha poter assolut li wara li tg#id li tintrabat li ser
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issegwi certi proceduri, twarrabhom u ma tosservahomx kull meta jidhrilha,
peress li I-ebda poter ma jkun jista’ jissindika dan [-operat.

40. Jirrizulta wkoll illi fis-sentenza fl-ismijiet Charles Mattocks vs Dr. Anthony
Gruppetta noe et deciza mill-Qorti tal-Appell fis-27 ta’ Gunju 2008, intgal dan li gej:

[I-PSC mhux #ieles minn skrutinju tal-grati ordinarji. 1l-Qrati tag#na
osservaw li I-PSC mhix insindikabbli b’'mod assolut, u jekk jigi allegat li I-
PSC ma segwietx ir-regoli ta’ procedura li hi stess tkun ghamlet ghas-smigh
tal-kazi quddiemha (““Cassar vs. Chairman tal-Kummissjoni dwar is-Servizz
Pubbliku”, eventwalment ¢eduta quddiem il-Qorti Kostituzzjonali fit-13 ta’
Novembru, 1985), jew jigi allegat li I-PSC agixxiet b’mod diskriminatorju
(“Galea vs Chairman tal-Kummissjoni dwar is-Servizz Pubbliku”, deciza
mill-Qorti Kostituzzjonali fl-20 ta’ Jannar, 1985), jew li [-istess PSC agixxiet
bi ksur tad-drittijiet fundamentali tal-bniedem (“Attard vs Sant’Angelo noe
et”, deciza mill-Prim” Awla tal-Qorti Civili (Sede Kostituzzjonali) fis-6 ta’
Novembru, 1996), allura |-Qorti ordinarja tista’ tintervjeni, tissindika u
eventwalment tag#ti r-rimedju opportun. Din il-Qorti ZZid li anke jekk jigi
allegat, fug livell amministrattiv, li I-PSC agixxiet bi ksur tal-principji tal-
gustizzja naturali jew agixxiet ultra vires il-poteri tag#iha, il-Qrati ordinarji
jistghu u ghandhom jintervjenu. ll-principji tal-gustizzja naturali jridu dejjem
u skrupolozament jigu osservati minn kull Qorti, Tribunal, Bord jew
Kummissjoni ma/itura biex tieau decizjoni fir-rigward ta’ individwu, u ebda
awtorita® mogfinija b’dan il-poter ma tista’ twarrab dawn il-principji
b’impunita’.

41. Dwar il-princ¢ipji ta’ gustizzja naturali msemmija mir-rikorrenti, il-Qorti taghmel
referenza ghas-sentenza fl-ismijiet A&J Hili Ta> Miema Limited vs Kummissarju
tat-Taxxi Fuq il-Valur Mizjud, deciza fl-14 ta’ Ottubru 2004, mil-Qorti tal-Appell
Civili fejn gie ikkonfermat illi I-harsien tal-principji ta’ gustizzja naturali jista’ jigi
ezaminat anke mill-Qrati ordinarji u galet is-segwenti:

Din il-Qorti tibda biex tosserva li I-principji ta’ gustizzja naturali, li waZda
minnhom huwa I-principju ta’ smigh xieraq, huma principji ta’ ligi ordinarja
li jistgiu u ghandhom jigu ezaminati u mistzarrga minn dawn il-Qrati fil-
kompetenza ordinarja tagfihom.

ll-principji ta’ gustizzja naturali jitqiesu dejjem materja ta’ dritt, anzi ta’ dritt
pubbliku, u n-nuqqas ta’ osservanza taghhom jaghti mhux biss dritt ta’ appell
meta dan hu koncess (anke jekk limitatament fug punt ta’ dritt), izda wkoll
ghad-dritt ta’ review mill-Qrati ordinarji.

42. Jirrizulta illi tali principju gie ribadit ukoll fil-kaz Dr. Joseph Cachia Fearne vs
Segretarju Permanenti fil-Ministeru ghar-Rizorsi u I-Infrastruttura et. deciza fl-
20 ta' Ottubru 2005, fejn il-Qorti galet li gej:

[l-principji tal-gustizzja naturali jridu dejjem u skrupolozament jigu osservati
minn kull Qorti, Tribunal, Bord jew Kummissjoni ma#tura biex tiesu
decizjoni fir-rigward ta’ individwu, u ebda awtorita’ moghnija b dan il-poter
ma tista’ twarrab dawn il-principji b’immunita’ (ara, per ezempju, il-kazijiet
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“Zammit vs Falzon”, deciza mill-Onorabbli Qorti tal-Appell (Sede Inferjuri)
fl-10 ta’ Marzu, 2003, “Mangion vs Cilia Pisani noe”, deciza minn din il-
Qorti fI-20 ta’ Mejju, 2004, “De Gaetano vs Awtorita’ tal-Ippjanar” deciza
minn din il-Qorti fit-30 ta’ Marzu, 2005, u “A J Hili ta’ Miena Ltd vs
Kummissarju tat-Taxxa fuq il-Valur Mizjud”, deciza minn din il-Qorti (Sede
Kostituzzjonali) fl-14 ta’ Ottubru, 2004). Ovvjament, il-prin¢ipju audi
alteram partem, ma jfissirx li I-parti milquta trid bil-fors tinstema’, izda li
tinghata l-opportunita’ tressaq il-kaz taghha.

43. Dwar id-dritt ta’ smiegh Xieraq, il-Qorti taghmel referenza ghas-sentenza J.E.M
Investments Limited vs Avukat Generali deciza fit-30 Settembru 2011, fejn il-Qorti
Kostituzzjonali qalet li gej:

23. i kif tajjeb osservat il-Prim’ Awla (Sede Kostituzzjonali), u fuq dan
jagblu I-intimati u anke s-soc¢jeta” rikorrenti, id-dritt gzas-smigh xieraq ma
jiggarantix il-korrettezza tas-sentenzi fil-meritu izda jiggarantixxi biss |-
aderenza ma' certi principji procedurali (indipendenza w imparzjalita tal-
Qorti u tal-gudikant, audi alteram partem u smig# u pronunzjament tas-
sentenza fil-pubbliku) li huma konducenti grall-amministrazzjoni tajba tal-
gustizzja. Il-funzjoni tal-Qorti, fil-gurisdizzjoni Kostituzzjonali tag#ha,
m'hijiex illi tirrevedi s-sentenzi ta' Qrati ozra biex tghid jekk dawn gewx
decizi 'sewwa’ jew le, izda hija limitata grall-funzjoni li tara jekk dawk is-
sentenzi kisrux il-Kostituzzjoni jew il-Konvenzjoni Ewropea.

24. Effettivament il-Qorti Ewropea dwar Drittijiet tal-Bniedem dejjem
sostniet li:

“The question whether proceedings have been ‘fair’ is of course quite
separate from the question whether the tribunal’s decision is correct or not.
As the Commission has frequently pointed out under its so called ‘“‘fourth
instance formula”, it has no general jurisdiction to consider whether
domestic courts have committed errors of law or fact, its function being to
consider the fairness of the proceedings”. (Application 6172/73, Xv. UK.)”

44 Jirrizulta wkoll illi fis-sentenza Andrew Ellul Sullivan u Charles sive Carmelo Ellul
Sullivan vs Kummissarju tal-Pulizija u Avukat Generali deciza fil-31 ta’ Ottubru
2008, il-Qorti Kostituzzjonali galet hekk:

Ghandu jigi enfasizzat li I-kaz odjern ma huwiex appell mid-decizjoni tal-
Qorti ta' I-Appell Kriminali. Il-kompitu ta' din il-Qorti, kif kien ta' I-ewwel
Qorti, ma huwiex li tezamina I-process kriminali biex tara jekk is-sentenza
impunjata ghamlitx valutazzjoni korretta tal-provi akkwiziti fil-process, jew
jekk dik il-Qorti ta' gurisdizzjoni kriminali interpretatx u applikatx
korrettement id-disposizzjonijiet li fughom kienu msejsin l-imputazzjonijiet.
Kieku din il-Qorti kellha tassumi dan il-kompitu, hija tkun giegfda tqiegfed
lilha nnifisha brala qorti tat-tielet grad. Certament din il-Qorti gatt ma
nghatat din il-mansjoni u din il-gurisdizzjoni. Minflok, il-kompitu ta' din il-
Qorti huwa li tezamina l|-process kriminali u partikolarment is-sentenza
impunjata bl-iskop li tistabbilixxi jekk dak il-process, ikkonsidrat fl-assjem
tieghu, kienx ta’ smigh xieraq lill-akkuzati u kienx wiesed "fair” billi
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45.

46.

471.

partikolarment jigi stabbilit jekk id-drittijiet fondamentali ta" I-appellanti
msemmija fir-rikors promotur dwar il-prezunzjonijiet hemm riferiti u dwar
id-dritt li jkunu gudikati minn Qorti imparzjali, kienx skrupolozament
osservat.

Kif josserva l-awtur Stefan Trechsel fil-ktieb tieghu Human Rights in Criminal
Proceedings (Oxford University Press, 2005):

The guarantee of a fair trial is "only” a procedural guarantee, designed to
secure "procedural justice” rather than "result-orientated justice”, i.e. a
decision or judgment based on the true facts and the correct application of
the law.

Finalament, il-Qorti tosserva illi fil-kaz Sisojeva and Others vs Latvia, il-Qorti
Ewropea ghad-Dirittijiet tal-Bniedem galet illi.

“The question whether the proceedings have been ‘‘fair” is of course quite
separate from the question whether the Tribunal’s decision is correct or not.
As the commission has frequently pointed out under its so called “fourth
instance formula” it has no general jurisdiction to consider whether domestic
court have committed errors of Law or fact, its function being to consider the
fairness of the proceedings.”

[I-Qorti tosserva illi, kif ben gie osservat fil-kawza ‘Etienne Merlevede vs Avukat
Generali’ deciza fil-15 ta’ Dicembru 2015,

There is a wealth of jurisprudence of the European Courts of Human Rights
with regards to the meaning and essence of the right to a fair trial, and the
concept of a fair trial is deemed to include the right to access to Court, the
right to equality of arms, the rig#t to produce evidence and witnesses and to
cross examine all witnesses, the rig/it to a public hearing and the right of
public delivery of the judgement.

Konsiderazzjoni finali

48.

49,

50.

Tenut kont tal-fatti kif fuqg elenkati kif ukoll I-insenjament kif fuq stabbilit, il-Qorti ser
tghaddi biex taghmel il-konsiderazzjonijiet taghha.

[I-Qorti, I-ewwel u gabel kollox, tosserva illi ghalkemm ir-rikorrent jikkontendi illi
huwa qatt ma rc¢ieva d-decizjoni finali tal-Bord tad-Dixxiplina, u ipprotesta dan
permezz ta’ Ittra ossija email tal-konsulent legali tieghu datata 29 ta’ Novembru 2016
(fol 47), a kuntrarju ta’ dak minnu dikjarat, attwalment huwa kien ir¢ieva kopja ta’ tali
decizjoni, u dina f’Ittra datata 13 ta’ Ottubru 2016, indirizzata lil Mario Schembri minn
Josianne Farrugia, Chairperson tal-Bord tad-Dixxiplina, liema Ittra intbaghtet bil-Posta
Registrata lill-istess rikorrenti fit-13 ta’ Ottubru 2016 (fol 84).

I1-Qorti taghmel referenza ghal tali fatt, stante illi jidher car illi tali kontradizzjoni tal-
fatti i dwaru jinsisti r-rikorrent jimminaw serjament il-kredibbilita’ tar-rikorrent fl-
argumenti u |-fatti kif minnu esposti quddiem dina I-Qorti.
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Di fatti, il-Qorti tosserva illi r-rikorrent jistgarr illi huwa ma attendiex ghal tnejn mit-
tlett seduti illi saru mill-Bord tad-Dixxiplina, ossija dik tal-15 ta’ Settembru 2016 u dik
tal-5 ta’ Ottubru 2016.

Ir-rikorrent jikkontendi illi, dwar is-seduta tal-15 ta’ Settembru 2016, il-konsulent legali
tieghu baghat ittra fejn oggezzjona ghas-seduta filwaqt illi sahaq illi s-seduta kienet
“short notice” ghall-konsulent legali tieghu — kopja ta’ tali Ittra ma giet ipprezentata fl-
ebda stadju tal-proceduri odjerni.

Madanakollu, c-Chairperson Josianne Farrugia, fix-xhieda taghha, stqarret illi r-
rikorrent ma riedx jattendi ghal tali seduta filwagqt illi ziedet tghid illi “kieku infurmana
li ma setgrax, azina konna nbiddlu d-data.”

Ir-rikorrenti, imbaghad jikkontendi illi dwar it-tieni seduta, ma kienx infurmat ghax
kien imsiefer, filwaqt illi jallega illi d-direttur tieghu ma gharrfux — tali Direttur, li
jidher li r-rikorrenti ma kellux impressjoni tajba wisq tieghu, qatt ma gie prodott
quddiem dina I-Qorti sabiex jikkonferma jew jichad tali fatt.

Mill-banda I-ohra, ¢-Chairperson Josianne Farrugia, fix-xhieda taghha, tikkonferma illi
r-rikorrent kien mgharraf bis-seduta “pero ghazel li jsiefer”.

[1-Qorti tosserva illi, filwagqt illi huwa minnu illi I-Bord tad-Dixxiplina semghet xhieda
fl-assenza tar-rikorrent, u dana fis-seduti kemm tal-20 ta’ Settembru 2016 u tal-5 ta’
Ottubru 2016, jidher zar illi n-nuqgas tal-prezenza tar-rikorrent u tal-avukat tieghu ma
kienx nuqgas attribwibbli ghal xi azzjoni da’ parte tal-Bord tad-Dixxiplina, izda
unikament minhabba nuqqgas tar-rikorrent illi jassikura ruhu li jipprotegi d-drittijiet
tieghu billi jattendi u jaghmel il-kaz tieghu filwagqt illi jaghmel domandi lix-xhieda li
jittellghu.

Hareg car, mill-assjem tal-provi, illi ir-rikorrent nagas milli jiddefendi lilu nnifsu, u
minflok ghazel illi ma jattendix ghas-seduti fejn ingabru provi kontra tieghu, darba
minnhom ghax il-konsulent legali tieghu ma kellux hin jattendi u darba ohra ghax ried
isiefer.

Ghalhekk, il-Qorti tqis illi ma jistax r-rikorrent jikkontendi illi nkisirlu d-dritt ta’ smigh
xieraq fil-proceduri ta’ dixxiplina quddiem il-Bord tad-Dixxiplina, stante illi
attwalment kien huwa stess illi abdika mid-dritt tieghu illi jattendi, u ghaldagstant, il-
Bord Kkien korrett illi jipprocedi bis-smigh u de¢izjoni tal-kaz.

Finalment, ghal dak illi jirrigwarda I-Kummissjoni tas-Servizz Pubbliku, Jirrizulta illi
fil-kaz odjern, l-akkuzi migjuba fil-konfront tar-rikorrenti kienu attwalment tali illi
jitgiesu korrettament bhala ‘minor offence’ kif ukoll kienet korretta tikkonkludi illi ma
kienx hemm kaz ta’ nuqqas ta’ osservanza serja tar-regolamenti tad-dixxiplina u
ghalhekk I-istess Kummissjoni kienet korretta tasal ghall-konkluzjoni illi ma kienx
hemm lok illi jitgies I-appell tar-rikorrent.

Ghaldagstant, tenut kont ta” dak kollu hawn fuq indikat, il-Qorti ma tistax tikkunsidra
favorevolment it-talba tar-rikorrent.
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Konkluzjoni

I1-Qorti

Wara illi rat I-atti kollha processwali,

Wara illi rat is-sottomissjonijet ta’ 1-abbli difensuri tal-partijiet,
Tghaddi biex taqta’ u tiddeciedi 1-vertenza odjerna billi:
Tichad it-talba tar-rikorrenti kif dedotta.

Bl-ispejjez kontra r-rikorrent.

Francesco Depasquale LL.D. LL.M. (IMLI)
Imhallef

Rita Sciberras
Deputat Registratur
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