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FIL-PRIM’AWLA TAL-QORTI CIVILI
IMHALLEF

ONOR. JOSEPH R. MICALLEF LL.D.

ILLUM il-Hamis, 12 ta’ Marzu, 2020

Kawza Nru. 26

Rik. Nru. 1274/12JRM

Gaston CARUANA
VS
L-AWTORITA’ MALTIJA DWAR IL-LOGHOB®
I-Qorti:

Rat ir-Rikors mahluf imressaq fis-27 ta’ Dicembru, 2012, li bih u
ghar-ragunijiet hemm imsemmija, 1-attur talab li din il-Qorti (1) ssib li d-
decizjoni li hadet I-Awtorita mharrka fl-4 ta’ Lulju, 2012, u mgharrfa minnha
lill-kumpannija Maltco Lotteries Limited b’ittra tat-30 ta’ Awwissu, 2012, li
biha cahdet I-applikazzjoni tal-attur hija ghemil amministrattiv ‘ultra vires’ li
huwa null u minghajr effett billi (a) jikser il-ligi ghall-finijiet tal-artikolu

! Illum maghrufa I-Awtorita ta’ Malta dwar il-Loghob (bis-sahha tal-Att XVI tal-2018, Kap 583)
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469A(1)(b)(iv) tal-Kap. 12 ladarba I-“fit and proper test’ li ghalih kien suggettat
[-attur ma jghoddx ghall-impjieg u kariga li huwa kellu mal-kumpannija Maltco
Lotteries Limited; (b) huwa ultra vires billi I-Awtorita mharrka nagset li thares
Il-principji tal-gustizzja naturali fit-twettieq tal-eghmil taghha ghall-finijiet tal-
artikolu 469A(1)(b)(ii) tal-Kap. 12 meta la taghtu smigh kif imiss, lanqas tat I-
ebda raguni jew motivazzjoni fid-decizjonjijiet taghha w i1d-decizjoni ttichdet bi
ksur tal-princ¢ipji amministrattivi ta’ ‘legal certainty’, ‘legitimate expectations’
U ‘vested rights’; (¢) huwa ultra vires ukoll billi jikkostitwixxi abbuz tas-setgha
ta’ 1-Awtorita mharrka billi dan I-ghemil huwa msejjes fug kunsiderazzjonijiet
mhux relevanti ghall-finijiet ta’ 1-artikolu 469A(1)(b) tal-Kap. 12 ladarba ma
jidhirx 1i hija tat kaz 1i I-kumpannija li maghha huwa kien jahdem iddikjarat li
hu dejjem geda dmiru fuq xogholu kif imiss; (2) issib lill-Awtorita mharrka
responsabbli ghad-danni mgarrba minnu ghall-finijiet tal-artikolu 469A(5) tal-
Kap. 12; (3) tillikwida d-danni mgarrba, jhekk mehtieg billi tahtar perit ghal
dan il-ghan; u (4) tikkundannaha thallsu d-danni hekk likwidati. Talab ukoll |-
ispejjez;

Rat id-degriet taghha tal-4 ta’ Jannar, 2013% li bih ordnat in-
notifika lill-Awtoritda mharrka u tat direttivi lill-attur dwar it-tressiq tal-provi
min-naha tieghu;

Rat it-Twegiba Mahlufa mressqa fl-1 ta’ Frar, 2013, 1i biha 1-
Awtorita mharrka laqghet fil-mertu billi tghid li hija mxiet ma’ dak li titlob il-
ligi fl-artikolu 11 tal-Kapitolu 438 tal-Ligijiet ta’ Malta biex tara li 1-impjegati
tal-kumpannija Maltco Lotteries bhala detenturi ta’ licenzja huma Xxierga biex
iwettqu |-funzjonijiet taghhom. Tghid 1i hija mxiet b’bona fidi u fl-ahjar
interessi tal-industrija tal-loghob f’Malta u fl-ispirtu ta’ dak mitlub mill-
Kapitolu 438 tal-Ligijiet ta’ Malta. Tichad li tahti ghal xi danni li 1-attur seta’
garrab u titlob li tissejjah fil-kawza 1-kumpannija Maltco Lotteries a tenur ta’ 1-
artikolu 961 tal-Kap. 12 tal-Ligijiet ta’ Malta;

Rat ix-xhieda u d-dokumenti mressga quddiemha,;

Rat id-degriet taghha tat-15 ta’ Mejju, 2014°, li bih ordnat it-
trattazzjoni tal-gheluq;

Rat i ghal zmien il-partijiet kienu ged jippruvaw jittranzigu 1-
kwestjoni li ghandhom bejniethom*;

Rat li t-trasazzjoni bejn il-partjiet ma sehhetx;

2 Pagg. 17 u 18 tal-process
% Pag. 173 tal-process
* Ara pagg. 174 sa 178 tal-process
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Semghet it-trattazzjoni bil-fomm (traskritta) mill-abbli avukat tal-
attur’;

Rat in-Nota ta’ Sottomissjonijiet tal-Awtorita mharrka tat-18 ta’
Dicembru, 2015°, bi twegiba ghat-trattazzjoni tal-attur;

Rat I-atti kollha tal-kawza;

Rat id-degrieti taghha li bihom halliet il-kawza ghas-sentenza;

Ikkonsidrat:

I1li din hija azzjoni ta’ stharrig gudizzjarju. L-attur jilmenta mil-
mod kif I-Awtorita mharrka hadet dec¢izjoni li biha ma lagqghetx talba maghmula
f’ismu biex seta’ jkompli jahdem mal-kumpannija Maltco Lotteries Limited
(minn issa ’l quddiem imsejha ‘Maltco’) billi ma kkwalifikax ghall-‘fit and
proper test’ 1i kull applikant kien soggett ghalih. Jghid 1i ma kellu gatt jghaddi
minn dan it-test, ghaliex il-kariga li huwa kien jokkupa mal-Maltco ma tagax fl-
ambitu ta’ dan l-ezerc¢izzju. Itenni li, hi u ghaddejja tifli 1-applikazzjoni tieghu,
I-Awtorita ma baghtetx ghalih biex tkellmu, u ma gharrfitu b’ebda raguni
ghaliex it-talba li saret f’ismu ma ntlaqghetx. Jilmenta wkoll li I-Awtorita sejset
Id-decizjoni taghha fuq kunsiderazzjonijiet mhux rilevanti ladarba xoghlu ma’
Maltco dejjem wettqu kif imiss u l-imghallem tieghu qatt ma Imenta minnu.
Jitlob ghalhekk li din il-Qorti thassar id-decizjoni tal-Awtorita u tordnalha
tikkumpensah ghad-danni li garrab minhabba fiha;

Illi min-naha taghha, I-Awtorita tilga’ ghal din 1-azzjoni billi tghid
li hu fid-dmir taghha li tara li I-impjegati kollha ta’ kumpanniji li jkunu minnha
licenzjati jkunu xierga biex jahdmu f’din I-industrija. Tichad kull xilja li saret
kontra taghha, w tghid 1i m’ghandha tbati ebda danni. Talbet ukoll 1i tissejjah
fil-kawza 1-kumpannija Maltco sabiex twiegeb ghat-talbiet attrici;

I11i bhala fatti rilevanti jirrizulta li I-attur beda jahdem ma’ Maltco
f*April tal-2004 bhala “call centre supervisor” fuq kuntratt ta’ mpieg ghal
zmien indefinit’. Tul iz-Zmien ta’ prova, l-attur intalab minn Maltco biex jimla
formola b’applikazzjoni b’taghrif li ntalab jimla. Il-formola nghatat lil kull
impjegat ta’ Maltco f’Certi kategoriji. Fost it-taghrif 1i huwa ipprovdielha,

® Pagg. 180 sa 185 tal-process

® Pagg. 187 sa 202 tal-process

" Dok. “GC1” f'pagg. 34 sa 40 tal-process. Dwar ix-xoghol li kien mitlub jaghmel I-attur, ara x-xhieda ta’ Iohannis Katakis f’pag. 146 tal-
process
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irrizulta li bejn Novembru 1997 u April, 1999, l-attur kien xellef difru mal-
gustizzja®. Minhabba dan it-taghrif, ’Gunju 2004°, Maltco baghtet tgharraf lill-
attur li ma kenitx ser izzommu aktar bhala impjegat maghha. Minkejja dan, I-
attur baga’ jahdem ma’ Maltco ghal tmien (8) snin u ma sabet xejn x’tghid fih
ghaliexlokienet sabitu bhala mpjegat li jaqdi dmirijietu tajjeb fuq il-post tax-
xoghol™;

Ili £Gunju, 2012, Maltco talbet lill-Awtorita li 1i ggeddilha I-
licenza li hija kellha sabiex tkun tista’ tibqa’ tahdem fil-qasam tal-loghob.
Bhala parti mill-pro¢ess, I-impjegati ta’ Maltco ntalbu sabiex jimlew
applikazzjoni — imsejha “National Lottery Approval of Employee application
— u jghaddu taghrif lill-Awtorita, fost ohrajn, dwar il-kondotta
kriminali taghhom fil-passat’>. Maltco ghaddiet 1-applikazzjoni tal-attur lill-
Awtorita®® u b’ittra tat-30 ta’ Awwissu, 2012', I-Awtorita gharrfet 1il Maltco li
I-attur kien wehel mill-“fit and proper test’. Jirrizulta li Maltco ittantat izzomm
lill-attur bhala impjegat maghha, izda billi baga’ ma ntlahaq ebda ftehim f’dan
ir-rigward mal-Awtorita, b’ittra ta’ 1-10 ta’ Ottubru, 2012"°, Maltco baghtet
tgharraf lill-attur li kienet temmitlu l-impjieg tieghu maghha minn dakinhar
stess;

i ma jirrizultax li 1-Awtorita gatt baghtet ghall-attur gabel ma
ttichdet id-decizjoni fil-konfront tieghu®;

i fit-8 ta’ Ottubru, 2012", l-attur baghat ittra ufficjali lill-
Awtorita fejn talabha tirtira d-decizjoni taghha. Ghall-istess ittra, I-Awtorita
wiegbet f’ittra tat-22 ta’ Novembru, 201218, fejn cahdet it-talba tieghu;

Ili fis-27 ta’ Dicembru, 2012, I-attur fetah din il-kawza;

Illi I-konsiderazzjonijiet ta’ natura legali f’din il-kawza jolqtu I-
mertu proprju tal-kaz. Permezz tat-talbiet attrici, 1-attur jitlob li I-Qorti ssib li d-
decizjoni li biha 1-Awtorita warrbet I-applikazzjoni tieghu tmur lil hinn (‘ultra
vires’) mis-setghat taghha billi (a) I-Awtorita ma messha gatt applikat il-fit and
proper test fil-konfront tieghu, dan ghaliex il-fit and proper test jghodd ghal
kategoriji ohrajn ta’ mpieg fil-qasam u mhux ghal dik li hu kellu mal-Maltco;
u/jew (b) li I-Awtorita nagset milli thares il-principji tal-gustizzja naturali; u/jew

8 Pagg. 72 sa 80 tal-process

® Dok. “GC2” f’pag. 41 tal-process

Y Dokti. “GC9” u “GC10” fpagg. 59 — 60 tal-process. Ara x-xhieda ta’ Tohannis Katakis f’pag. 147 tal-process
1 Dok “RP1”, f'pagg. 115 sa 126, b’mod partikolari f’pag. 118 tal-process

12 Ara x-xhieda ta’ Ruben Portanier f’pagg. 131 sa 132 tal-process. Ara wkoll ix-xhieda ta’ Dr Joseph Borg f"pag. 160 tal-process
3 Ara x-xhieda ta’ Ruben Portanier f’pag. 134 tal-process

¥ Dok. “GC13” f'pag. 98 tal-process

% Dok. “GC14” f'pag. 99 tal-process

16 Ara x-xhieda ta’ Ruben Portanier f’pag. 135 u 156 tal-process

Y Dok. “GC2” fpagg. 9 sa 13 tal-process

8 Dok. “GC3” fpagg. 14 sa 16 tal-process
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(¢) li d-decizjoni 1i |-Awtorita hadet kienet fil-fatt imsejsa fuq
kunsiderazzjonijiet mhux relevanti; u (2) ghalhekk I-Awtorita jmissha taghmel
tajjeb ghad-danni li huwa jghid 1i garrab b’rihet id-de¢izjoni taghha;

Ili gabel ma I|-Qorti tghaddi biex tqis il-kwestjoni fil-mertu,
jidhrilha li ghandha tittratta eccezzjoni mqajma mill-istess Awtorita fil-bidu tal-
kawza u i baqghet ma rtirathiex, ghalkemm talbet Zmien biex tirregola ruhha
dwarha matul is-smigh tal-kawza'®. Dik l-e¢éezzjoni kienet titlob is-sejha fil-
kawza ta’ Maltco;

Ili 1-Qorti jidhrilha li dik I-ec¢ezzjoni ma kinitx tajba. L-azzjoni
tal-attur hija wahda ta’ stharrig gudizzjarju tad-decizjoni tal-Awtorita mharrka li
ssib li I-attur ma kienx jghaddi mill-gharbiel tal-“fit and proper”. Maltco ma
ghazlitx dak ir-rizultat bhala raguni biex tkecc¢i lill-attur mill-impieg, imma
kellha taghmel hekk ghaliex 1i kieku kellha thallih fl-impieg maghha, I-Awtorita
ma Kenitx iggeddilha I-licenza biex tahdem f’Malta. Maltco kecciet lill-attur
minn impjegat taghha minkejja fiha, ghaliex maghha 1-attur kien wera li huwa
impjegat ghaqli, habrieki u ta’ min joqghod fuqu. Wara kollox, Maltco kien
ilha mill-2004 taf bl-imghoddi tal-attur, u ghalhekk, ghall-finijiet ta’ din I-
azzjoni tallum, is-sejha fil-kawza taghha ma kienet tiswa bl-ebda mod, langas
biex biha I-gudizzju jkun shih. Minbarra dan, hareg ukoll li Maltco ma kellha 1-
ebda sehem fil-process 1i wassal ghat-tehid tad-dec¢izjoni li 1-attur ma kienx “fit
and proper” u jidher li, sahansitra, ippruvat tikkonvin¢i lill-Awtorita tibdel il-
fehma taghha dwar 1-attur;

I1li ghalhekk, din il-Qorti ma tilgax I-e¢¢ezzjoni msemmija;

[1li, dwar il-mertu f°din il-kawza, 1-attur jallega 1i bhala Call Centre
Supervisor, xogholu ma kienx jolqot 1-operat, il-promozzjoni jew il-bejgh ta’
loghbiet awtorizzati®. Ghaldagstant, 1-Awtoritd ma kellhiex ghalfejn taghmel
ezercizzju ta’ stharrig fuqu biex tara jekk setax ikun impjegat minn Maltco, jew
jekk dan it-taghrif kellux jitqies biex iggedded il-licenza ta” Maltco. Jghid ukoll
li I-Awtorita hadet dec¢izjoni minghajr ma baghtet ghalih jew kelmitu, kif ukoll
li nagset li tqis ir-rakkomandazzjoni li I-istess principal tieghu (Maltco f’dan il-
kaz) ta dwaru, li kienet tirrifletti tmien snin ta’ hidma li huwa ta f"Maltaco,
gabel ma I-Awtorita waslet ghad-dec¢izjoni taghha;

I1li meta I-Qorti tintalab biex tistharreg ghemil amministrativ trid
tara li dak I-ghemil ikun twettaq sewwa. B’dan wiehed jithem li (a) 1-ghemil
ikun sar taht jew bis-sahha ta’ ligi; (b) minn persuna jew awtorita li tkun
inghatatilha dik is-setgha bil-ligi; u (¢) 1i hi u twettaq tali setgha dik il-persuna

19 Verbal tat-13.3.2013 fpag. 112 tal-process
2 Art. 11(¢) tal-Kap 438
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jew dik l-awtorita tkun inqdiet biha b’mod 1i ma tuzahiex hazin jew ghal
ghanijiet mhux xierqa. Fejn it-twettiq ta’ xi setgha jgib mieghu l-uzu ta’
diskrezzjoni, I-ligi trid wukoll 1i dik id-diskrezzjoni tissejjes fuq
kunsiderazzjonijiet rilevanti b’harsien tar-regoli ta’ gustizzja naturali;

Illi jibga” wkoll il-fatt 1li meta Qorti tintalab tistharreg ghemil
amministrativ, hija tista’ u ghandha tgharbel kif l-awtorita pubblika tkun
ezercitat 1d-diskrezzjoni taghha w ta’ xiex tkun hadet kunsiderazzjoni f’dak I-
ezercizzju”.  Izda 1-Qorti ma ghandha qatt tissostitwixxi b’taghha d-
diskrezzjoni li hija bil-ligi mhollija fidejn dik l-awtorita®’, u wisq anqas tghaddi
biex hija stess tichu decizjoni li, bil-ligi, tkun tmiss lil dik 1-awtoritd moghnija
bis-setgha mehtiega®. U ghalhekk, sakemm dan l-ezercizzju jibga’ wiehed “ta’
kassazzjoni”, 1-Qorti ma tindahalx dwar jekk id-decizjoni jew 1-ghemil
imwettaq ikunx wiehed sostantivament korrett, sakemm ikun formalment
ragonevoli u jaqa’ fil-limiti tas-setghat moghtija lil dik 1-awtorita li tkun wettget
I-istess ghemil,

Illi dawn il-parametri huma mfissra b’mod c¢ar u tajjeb f’dan il-
kliem meta jinghad li l-istharrig gudizzjarju “does not allow the court of review
to examine the evidence with a view to forming its own view about the
substantial merits of the case. It may be that the tribunal whose decision is
being challenged has done something which it had no lawful authority to do. It
may have abused or misused the authority which it had. It may have departed
from the procedures which either by statute or at common law as matter of
fairness it ought to have observed. As regards the decision itself it may be found
to be perverse or irrational, or grossly disproportionate to what was required.
Or the decision may be found to be erroneous in respect of a legal deficiency, as
for example, through the absence of evidence, or of sufficient evidence to
support it, or through account being taken of irrelevant matter, or through a
failure for any reason to take account of a relevant matter, or through some
misconstruction of the terms of the statutory provision which the decision maker
Is required to apply. But while the evidence may have to be explored in order to
see if the decision is vitiated by such legal deficiencies, it is perfectly clear that
in a case of review, as distinct from ordinary appeal, the court may not set

about forming its own preferred view of the evidence”*;

i fid-dawl ta’ dawn ir-regoli, il-Qorti ghaldagstant sejra tibda
biex tistharreg jekk 1-Awtorita kellhiex is-sahha bil-ligi 1i thaddem il-‘fit and
proper test’ fil-konfront ta’ I-attur. L-Awtorita tghid li s-setgha taghha tirrizulta

2p A, GV 5.10.2001 fil-kawza fl-ismijiet Joseph Attard vs Enemalta Corporation (kaz ta’ ezami intern) (mhix appellata)

2 p A, PS 28.1.2004 fil-kawza fl-ismijiet Anthony Psaila vs Kummissarju tal-Pulizija (kaz ta’ talba ghal hrug ta’ licenza) (mhix
appellata)

% App. Civ. 11.5.2010 fil-kawza fl-ismijiet Reginald Fava pro et noe vs Suprintendent tas-Sakha Pubblika noe et (kaz dwar ghoti ta’
licenza ghall-ftuh ta’ spizerija ghal zmien li jaghlaq)

% In Re Reid vs Secretary of State for Scotland (1999)
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mill-artikoli 11 u 29 tal-Att dwar il-Lotteriji u Loghob Iehor (Kap. 438), li
bihom I-Awtorita ghandha il-funzjoni (taht l-artikolu 11) u s-setgha (taht 1-
artikolu 29) i tistharreg dwar kemm detentur jew applikant ta’ licenzja mahruga
minnha, huwa xieraq li jithalla jahdem fil-gasam tal-loghob f’Malta;

i fil-fatt taht is-subinciz (¢) tal-artikolu 11 tal-Kap. 438%, hija I-
funzjoni ta’ 1-Awtorita 1i “tistharreg dwar kemm detenturi ta’ licenzja u I-
provdituri principali taghhom ikunu idonei u biex tizgura i kull min ikun
involur fl-operat, promozzjoni jew bejgh ta’ loghbiet awtorizzati operati minn
dawk id-detenturi ta’ licenzja jkun adatt u idoneu biex iwettaq il-funzjonijiet
tieghu relattivi ghal dawk il-loghbiet”. Taht is-sub-in¢iz (1)(¢) tal-artikolu 29,
I-Awtorita m’ghandhiex tohrog licenzja kemm-il darba ma tkunx sodisfatta i
“kull min I-Awtorita jkun jidhrilha li kemm hu possibbli jkun jista’ jmexxi I-
kummer¢ jew xi parti mill-kummer¢ tal-operazzjoni tal-Lotterija Nazzjonali jkun
idoneu u adatt ghaldagstant’;

i mill-atti jirrizulta 1i 1-mod Kif I-Awtorita wzat din is-setgha
kienet billi, fost ohrajn, talbet minghand kull impjegat li jahdem ma’ Maltco
biex jimla applikazzjoni w jiddikjara n-natura ta’ xoghol li jaghmel maghha,
fejn u x’kien il-generu ta’ xoghol li hadem fih gabel, u jekk giex f’kuntatt mal-
Qrati tal-Gustizzja billi gattx tressaq, giex arrestat jew giex akkuzat b’offizi ta’
natura kriminali;

[111i b’dagshekk il-Qorti ma tarax li I-Awtorita harget ’il barra minn
friexha jew marret kontra I-ligi. L-Awtorita kellha kull setgha li tistharreg dwar
I-impjegati ta’ entitd licenzjata minnha u tassigura li l-entita hija idoneja li
tahdem fil-gasam tal-loghob 1i ghalih kienet licenzjata, l-aktar minhabba I-
implikazzjonijiet li t-thaddim ta’ nies li jkunu xellfu difrejhom mal-ligi jista’
jgib mieghu f’qasam bhal dan. Jidher ukoll li, ghall-kuntrarju ta’ dak li
jargumenta l-attur, I-Awtorita ghandha s-setgha mil-ligi i twettaq ezercizzju
bhal dan, billi jirrigwarda ezerc¢izzju ta’ “due diligence” mistenni fir-rigwarda
ta’ kull licenzjat u dawk li I-licenzjat ihaddem mieghu®®. Mhux hekk biss, imma
I-Awtorita tista’ taghmel dan ma’ kull kategorija ta’ impjegat imdahhal fit-
thaddim, il-promozzjoni u l-bejgh ta’ loghob licenzjat*’;

Ili fis-sottomissjonijiet tieghu, 1-gharef difensur tal-attur jishaq li 1-
ghamla ta’ xoghol li Il-attur kien iddahhal jahdem ghalih — “call centre
supervisor” — ma huwiex impieg li jaqa’ fit-tifsira tad-dispozizzjonijiet tal-
artikolu 11(¢) tal-Att. 11-Qorti ma tistax toqghod fuqg dan l-argument. Ix-xoghol
li I-attur kien jaghmel jew jista’ jintalab jaghmel minn Maltco ma kienx definit

% Ghalkemm din il-ligi nbidlet b’ohra — il-Kap 583 — il-kaz jirrigwarda 1-Kap 438 li kien il-ligi fis-sehh fiz-zmien rilevanti ghall-kaz
% Xhieda ta’ Oliver Zammit f'pag. 170 tal-process
7 |bid. f'pag. 171 tal-process
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jew imfisser bis-sahha tat-tikketta jew nomenklatura wzata fil-kuntratt tal-
impieg tieghu. Ma hemmx klawsola ta’ “job description” fl-imsemmi kuntratt.
Ghall-kuntrarju, klawsola ewlenija fl-istess kuntratt tghid 1i, minkejja s-sejha
uffi¢jali tal-impieg tieghu, Maltco zammet shih il-jedd li fid-diskrezzjoni taghha
tordna lill-attur jaghmel jew jaqdi dmirijiet ohrajn “not within the scope of

his/ner normal duties and the employee agrees to perform those duties™?;

Illi fug is-sahha ta’ dan I-argument tal-attur, il-Qorti ma ssibx li |-
Awtorita mxiet ’il barra mis-setghat taghha biex tqis it-taghrif mibghut lilha
minn Maltco f"isem l-attur. Kif jidher aktar ’il quddiem f’din is-sentenza, ir-
raguni dwar jekk it-taghrif migbur mill-Awtorita minghand l-attur kenitx haga
f’lokha tohrog minn c¢irkostanza ohra imma mhux mill-ghamla ta’ xoghol li
nghata jaghmel minn Maltco;

I1li madankollu, dak li I-aktar ihasseb lill-Qorti f’dan il-kaz huwa I-
mod Kif I-Awtorita ghamlet 1-ezer¢izzju ta’ stharrig u waslet ghad-decizjoni
ahharija li I-attur (li kien ilu jahdem ma’ Maltco ghal tmien snin) mhux idoneju
li jkompli jahdem mal-kumpannija licenzjata. Mill-atti ma jirrizultax fug liema
Kriterji mxiet I-Awtorita biex waslet li tiehu tali decizjoni. Ma jidhirx i I-
Awtorita tat piz lir-rakkomandazzjoni li harget Maltco fil-konfront ta’ 1-attur li
tistgarr li tul is-snin ta’ hidma tieghu maghha u li kien ghaqli u habrieki fuq
xoghlu. I1-Qorti tqis li tali rakkomandazzjoni ma setghetx tigi skartata kif gieb
u lahaq, ladarba nharget mill-ahjar persuna li kienet " qaghda i titfa’ dawl fuq I-
imgiba tieghu fuq il-post tax-xoghol. Mill-atti jirrizulta wkoll li I-Awtorita
nagset li taghmel kuntatt mal-attur jew li tibghat ghalih u tkellmu, u d-decizjoni
taghha ttichdet purament fuq il-fatt li, snin gabel ma beda jahdem ma’ Maltco,
hu kien xellef difru mal-gustizzja. Izda anke fil-konfront ta’ dan il-fatt, il-Qorti
tqis li I-piena li I-attur fl-ahhar mill-ahhar nghata ghar-reati li bihom nsab hati
kienu2 9dawk ta’ ‘probation’, u li l-atti kriminali saru ‘1 fuq minn ghaxar snin
gabel”;

I1i 1-Qorti tqis li I-harsien tal-principji ta’ haqq naturali fit-tehid ta’
decizjonijiet minn awtorita pubblika huwa htiega u dmir, ghaliex f’kaz ta’
nuqgas, tali ghemil jintlagat b’irritwalitd u ma jkunx jghodd®, u dan jghodd
kemm jekk il-ligi tistabilixxi dak il-harsien espressament u kif ukoll jekk ma
ssemmi xejn*". Kif inghad drabi ohra, taht it-tifsira ta’ twettiq ta’ setghat b’mod
“ultra vires”, taga’ wkoll it-twettiq ta’ setghat b’mod hazin, b’mod partikolari bi
ksur tal-prin¢ipji tal-haqq naturali®;

% Klawsola 2.1 f'pag. 36 tal-process

% Ara f’dan il-kuntest Tribunal ta’ Revizjoni Amministrattiva, 26.04.2012, fil-kawza fl-ismijiet Anton Mario Sciberras vs. Kummissarju tal-
Pulizija

% Ara App. Inf. PS 19.5.2004 fil-kawza fl-ismijiet Joseph Debono vs Phonica Systems Ltd.

* Ara. P.A. TA 16.11.2017 fil-kawza fl-ismijiet Midi p.l.c. vs Awtorita dwar it-Trasport ta’ Malta et (mhix appellata)

® App. Civ. 19.10.2010 fil-kawza fl-ismijiet General Workers’ Union vs Bank of Valletta p.l.c.
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i I-attur iqis li I-Awtorita, fir-rigward tieghu, tahti ghal ksur ta’
mill-anqas zewg regoli ta’ haqq naturali — (i) il-jedd i jithalla jghid tieghu qabel
ma ttiehdet id-dec¢izjoni, u (ii) 1-ghoti lilu tar-raguni ghaliex ittiehdet decizjoni
bhal dik dwaru; u wkoll (iii) li d-decizjoni mehuda kienet wahda msejsa fuq
kunsiderazzjonijiet mhux xierqa u ghalhekk irragonevoli;

i dwar l-ewwel kawzali, ma hemm l-ebda dubju li, bejn il-jum
meta I-formola mimlija mill-attur intbaghtet minn Maltco lill-Awtorita u d-data
meta |-Awtorita tat id-decizjoni impunjata, 1-istess Awtorita lill-attur ma
kellmitu qatt u lanqas qatt baghtet ghalih. Id-decizjoni mehuda kienet tolqot
lill-attur fil-laham il-haj ghaliex fugha kien jiddependi l-impieg tieghu.
Ghalhekk, ghalkemm 1-Awtorita tghid li 1-ezercizzju kien mahsub biex jara jekk
tiggeddidx il-licenza ta’ Maltco, id-dec¢izjoni ttiehdet dwar l-attur: huwa, u
hadd aktar, kien is-suggett tad-decizjoni li ttichdet mill-Awtoritda u huwa I-
persuna l-aktar diretta li tistenna l-harsien tar-regoli ta’ haqq naturali fit-tehid
ta” dik id-decizjoni*;

i fis-sottomissjonijiet taghha®, I-Awtoritd tghid i ma kellhiex
ghalfejn tibghat ghall-attur ghaliex it-taghrif 1i minhabba fih instab li ma kienx
“fit and proper” kien taghrif li tah huwa nnifsu billi 1-formola kienet wahda ta’
“self certification” u d-decizjoni kienet frott tal-ghoti ta’ dak it-taghrif;

Il I-Qorti ma tistax toqghod fuq din is-sottomissjoni. L-Awtorita
ma tistax tfarfar l-obbligu 1i ghandha li thares ir-regola tal-audi et alteram
partem billi tistahba wara t-taghrif li l-attur, b’bona fidi u genwinament (U
allahares ghamel mod ichor, ghaliex f’parti ohra tal-formola, iffirma
dikjarazzjoni li t-taghrif moghti kien minnu u li 1-Awtorita setghet taghmel
stharrig minn ghejjun ohra u tfittex jekk kienx qged jghid is-sewwa), taha kif
mitlub. Ibda biex, huwa mghallem 1i din ir-regola “is the more far-reaching of
the principles of natural justice, since it can embrace almost every question of
fair procedure, or due process, and its impications can be worked out in great
detail. It is also broad enough to include the rule against bias, since a fair
hearing must be an unbiased hearing.. .. The courts took their stand several
centuries ago on the broad principle that bodies entrusted with legal power
could not validly exercise it without first hearing the person who was going to
suffer.. .. .. Since the courts have been enforcing this rule for centuries, and
since it is self-evidently desirable, it might be thought that no trained
professional, whether judge or administrator, would be likely to overlook it”*;

® App. Civ. 28.6.2013 fil-kawza fl-ismijiet Boris Arcidiacono et vs Salvu Schembri et
% Pag. 194 tal-process
% H.W.R. Wade & C.F. Forsyth Administrative Law (11" Edit.), pg. 405
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[li fdan ir-rigward u b’riferenza partikolari ghac-cirkostanzi tal-
kaz li ghandha quddiemha, il-Qorti tislet dan il-kliem minn sentenza klassika i
Kienet tirrigwarda t-tehid ta’ decizjoni f’qasam sindakali imma li tghodd xejn
anqas ghall-ogsma regolatorji bhalma huma dawk li jaqghu taht 1-Awtorita:
“These bodies, however, which exercise a monopoly in an important sphere of
human activity, with the power of depriving his man of his livelihood, must act
in accordance with the elementary rules of justice. They must not condemn a
man without giving him an opportunity to be heard in his own defence: and any
agreement or practice to the contrary would be invalid™®®. Is-“smigh” ma
jfissirx bilfors li l-parti trid tidher u taghmel is-sottomissjonijiet taghha
dagslikieku kienet qieghda tidher f’kawza, jew li tabilfors ikun qieghed jidher xi
avukat maghha: bizzejjed li, gabel ma tittiched id-dec¢izjoni, I-awtorita pubblika
tkun tat lil dik il-parti l-opportunita li tressaq il-kaz taghha, imqar bil-miktub®’;

I1li I-harsien effettiv ta’ din ir-regola ta’ haqq naturali trid titwettaq
kull fejn “prior to a decision being taken in the exercise of statutory power
which may adversely affect the interest of individuals, those individuals shall be
alerted to the fact of, and the reasons for, the impending decision or action, and
be permitted reasonable opportunity to make representations”®. Din id-
duttrina turi kif awtorita pubblika jmissha timxi f’kull kaz fil-harsien ta’ din ir-
regola qabel ma tiehu decizjoni, aktar u aktar meta d-decizjoni li tkun taf tolqot
hazin lill-parti li dwarha tittiched bhal f’dan il-kaz. L-atteggament tal-Awtorita
f’dan il-kaz — ta’ wiched li jaghti 1-habel biex il-parti titghallaq bih — huwa
sewwasew il-kontra ta’ dak li huwa mistenni;

[li I-Awtorita ma tat lill-Qorti I-ebda raguni ohra, tajba jew hazina,
biex tiggustifika ghaliex ma haditx il-fehma tal-attur qabel ma hadet id-
decizjoni taghha. Fid-dawl ta’ dan, il-Qorti ssib li l-attur ghandu ragun jilmenta
li I-Awtorita nagset milli thares il-prin¢ipji tal-haqq naturali fil-process li wassal
ghat-tehid tad-decizjoni attakkata;

I111, ghalkemm dwar din il-kawzali, wiehed jista’ jieqaf hawnhekk,
il-Qorti jidhrilha xieraq ukoll li tqis iz-zewg kawzali 1-ohrajn: dik tan-nuqggas
ta’ ghoti ta’ raguni u dik li I-Awtorita mxiet b’mod irragonevoli mal-attur;

I1li dwar tal-ewwel, jidher ¢ar 1i meta 1-Awtorita baghtet tgharraf il
Maltco i l-attur ma kienx ghadda mill-gharbiel tal-“fit and proper”, ma tat 1-
ebda hjiel ta’ raguni x’wassalha biex tqis dan. Ir-raguni nghatat lil Maltco u
kienet din li kellha tgharraf lill-attur bir-raguni u ttemmlu l-impieg tieghu minn
maghha;

% per Denning LJ fil-kawza fl-ismijiet Abbott vs Sullivan (1952) 1 KB 189 u ara wkoll il-kawza fl-ismijiet Edwards vs SOGAT (1971)
Ch. 354

" Wade & Forsyth op. cit. pg. 437

% B.L. Jones & K. Thompson Garner’s Administrative Law (8" Edit.), pg. 240
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Ili I-Awtorita ma ressget I-ebda sottomissjoni dwar dan I-ilment
tal-attur;

Illi I-ghoti u t-tismija ta’ raguni li jkunu wasslu ghal dec¢izjoni
amministrattiva huma ghodda mehtiega 11 biha wiehed jista’ jqis 1s-siwi ta’ dik
Id-decizjoni. Fugq is-sahha ta’ dik jew dawk ir-ragunijiet, wiehed ikun jaf x’ikun
wassal lill-awtorita biex tiddeciedi kif iddecidiet, x’qieset biex waslet ghal
decizjoni bhal dik®, u x’rimedju jista’ jkollu dwarha. L-awturi jghallmu li “The
principles of natural justice do not, as yet, include any general rule that reasons
should be given for decisions. Nevertheless there is a strong case to be made
for the giving of reasons as an essential element of administrative justice. The
need for it has been sharply exposed by the expanding law of judicial review,
now that so many decisions are liable to be quashed or appealed against on
grounds of improper purpose, irrelevant considerations and errors of law of
various kinds. Unless the citizen can discover the reasoning behind the
decision, he may be unable to tell whether it is reviewable or not, and so he may
be deprived of the protection of the law. A right to reasons is therefore an
indispensable part of a sound system of judicial review. Natural justice may
provide the best rubric for it, since the giving of reasons is required by the
ordinary man’s sense of justice. It is also a healthy discipline for all who
exercise power over others. .. .. Notwithstanding that there is no general rule
requiring the giving of reasons, it is increasingly clear that there are many
circumstances in which an administrative authority which fails to give reasons

will be found to have acted unlawfully”*;

[li huwa minnu li r-raguni li 1-Awtorita tat lil Maltco ghaliex 1-
attur wehel mill-gharbiel tal-“fit and proper”, kien it-taghrif li huwa ta dwar xi
episodji gudizzjarji tieghu tal-imghoddi. Imma dan sar maghruf mill-attur wara
li ttiehdet id-decizjoni meta kien tard wisq biex seta’ jipprova jirrimedja 1-
qaghda;

Ili 1-Qorti hija tal-fehma 1i ¢-¢irkostanzi li kien jinsab fihom I-attur
kienu jaqghu taht il-kunsiderazzjonijiet li ghadhom kemm saru u li jwasslu
wkoll biex id-decizjoni tal-Awtorita titqies imtebba’ b’illegalit;

Ili ghal dak 1i jirrigwarda l-kawzali tar-ragonevolezza tad-
decizjoni tal-Awtorita, hemm ukoll x’wiched jghid. L-attur jissottometti li I-
Awtoritd mxiet b’mod irragonevoli u sejset id-dec¢izjoni taghha fuq ghanijiet
mhux xierga u fug kunsiderazzjonijiet mhux rilevanti meta gabdet mat-taghrif li
kien imur lura ghal bosta snin gabel dahal fl-impieg u, minkejja li kien ilu mat-

¥ App. Civ. 4.3.1992 fil-kawza fl-ismijiet Alfred Sant vs Kummissarju tat-Taxxi Interni (mhix pubblikata)
“0Wade & Forsyth op. cit. pagg. 440 — 1

12 ta’ Marzu, 2020



Rik. Nru. 1274/12)JRM 12

tmien snin jahdem ma’ Maltco bla problemi u bla ntoppi, ma gieset xejn aktar
minn hekk biex tara jekk kienx tabilhaqq “fit and proper” li jkun impjegat ta’
Maltco fil-gasam tal-loghob;

Illi I-Awtorita, min-naha taghha, tishaq li dak li ghamlet kienet
marbuta bih fil-qadi tal-funzjonijiet taghha regolatorji li tara li 1-industrija tal-
loghob “tkun hielsa minn kull attivita kriminali”*'. Hija tghid li dak 1i ghamlet
kien dagshekk ragonevoli li kien il-konsekwenza naturali tat-taghrif li 1-attur ta
dwaru nnifsu u i l-effetti tieghu kienu mistennija mill-istess attur;

[lli biex imgiba titgies abbuziva min jallegaha jrid juri li kien
hemm element ta’ intenzjoni biex wiehed jaghmel il-hsara, liema fehma wiehed
jista’ jasal biex juriha b’xi prova ta’ mgiba esterna li taghmel parti mill-
ezercizzju diskrezzjonali li jkun. Minbarra dan, 1-ezercizzju diskrezzjonali jrid
ikun kemm “rite” u kif ukoll “recte”, jigifieri jrid jitwettaq skond il-pro¢edura
stabilita u kif ukoll imhaddem b’haqq™. Dan kollu jitlob ukoll li d-diskrezzjoni
titwettaq b’mod ragonevoli;

i jista’ jinghad li id f’id mal-kwestjoni tar-ragonevolezza ta’
decizjoni jew ghemil amministrattiv, tidhol ukoll dik tar-rilevanza tal-
kunsiderazzjonijiet li jintghamlu biex twassal ghat-tehid ta’ tali de¢izjoni jew
ghemil. Din ukoll hija wahda mill-kawzali li fughom I-attur isejjes il-kaz
tieghu®, Maghhom u minhabba I-kawzali specifika tat-thaddim tar-
ragonevolezza, jidhol tabilfors I-element tat-thaddim tad-diskrezzjoni li I-ligi
taghni biha lill-awtoritd amministrattiva pubblika li tkun hadet dik id-decizjoni.
B’“diskrezzjoni” wiehed jithem dak li fid-duttrina huwa mfisser bhala “(the)
power to make a choice between alternative courses of action or inaction”**;

i 1-Qorti tithem 1i ladarba ezer¢izzju bhal dak jimplika
diskrezzjoni, dan ifisser li t-twettiq ta’ dik id-diskrezzjoni, ghall-finijiet ta’
stharrig gudizzjarju, tippermetti 1li l-persuna moghnija b’dik is-setgha
diskrezzjonali ma tkunx marbuta mal-elementi oggettivi ghall-formazzjoni tal-
hsieb taghha, li huwa fdat ghall-prudenza suggettiva ta’ dik il-persuna u li
timplika tabilfors element soggettiv®. Madankollu, dik id-diskrezzjoni trid
titwettaq fil-parametri tal-ligi li tawtorizzaha, b’mod ragonevoli, b’ekwita u
haqq™ u minghajr abbuz ta’ dik l-istess diskrezzjoni. Huwa maghruf ukoll 1i t-
twettiq ta’ diskrezzjoni bhal dik dettat minn xi sura ta’ pressjoni jew tehdid
minn terza persuna inissel ¢irkostanza fejn dik id-diskrezzjoni titgies li twettget
hazin, ghaliex ghall-ezer¢izzju tal-arbitriju hieles u ragunat tal-persuna

“ Art. 11(e) tal-Kap 438

2 App. Inf. PS 26.2.2010 fil-kawza fl-ismijiet Peter J. Azzopardi et noe vs Awtorita ghas-Servizzi Finanzjarji

2 Art. 469A(1)(b)(iii) tal-Kap 12

“ DeSmith, Woolfe & Jowell Principles of Judicial Review (5™ Edit, 1995), pag. 296

* App. Civ. 30.11.1993 fil-kawza fl-ismijiet Sammut noe et vs Kontrollur tad-Dwana (Kollez. Vol: LXXV11.ii.376)
* App. Civ. 21.4.1961 fil-kawza fl-ismijiet Masini noe vs Podesta noe (Kollez. Vol: XLV.i.110)
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awtorizzata jkun dahal 1-element li I-hsieb 1i wassal ghad-de¢izjoni kien wiehed
imgieghel;

I1li kien ghalhekk li, mal-medda taz-zmien, issawru regoli li jharsu
l-imsemmija setghat diskrezzjonali u kif il-Qrati kellhom iqgisu I-istharrig
taghhom dwarhom. Ewlenija fost dawn ir-regoli hi li awtorita li hija moghnija
b’diskrezzjoni tista’ tigi ordnata tezercitaha f’kaz li tkun nagset li taghmel dan,
imma ma tistax tigi dettata x’ghandha tiddeciedi jew li twettagha b’xi mod
partikolari. Biex jigi assikurat li din id-diskrezzjoni kienet imwettqa, jehtieg li
lill-Qorti jirrizultalha 1i dik l-awtorita tassew gieset il-kwestjoni li kellha
quddiemha, u li dan ghamlitu minghajr 1-indhil tal-ebda haddiehor jew bla ma
poggiet lilha nnifisha f’qaghda fejn ma setghetx jew irrifjutat li twettaq dik id-
diskrezzjoni*’. Siewi wkoll li jigi accertat jekk I-awtoritd mistharrga ghamlitx
dak li kienet espressament mizmuma milli taghmel, jew jekk ghamlitx xi haga li
ma kinitx awtorizzata taghmel. Fuq kollox, I-awtoritd mistharrga trid tkun
Imxiet bona fide u gieset il-konsiderazzjonijiet rilevanti tal-kaz. Dawn huma,
fil-qosor, il-gabra tal-kategoriji fid-Dritt Amministrattiv ta’ nuqqas ta’
ezerCizzju ta’ diskrezzjoni u ta’ eccess jew abbuz ta’ dak 1-ezerc¢izzju,

[1li marbut sfiqg ma’ dawn il-prin¢ipji wiehed isib ukoll it-test tar-
ragonevolezza tat-twettiq tad-diskrezzjoni. Id-dmir li awtorita tagixxi
ragonevolment mhux l-istess bhad-dmir li tagixxi bona fide*. Ghalhekk,
filwaqt li mhux kull ezercizzju ragonevoli ta’ gudizzju huwa bilfors korrett,
langas mhuwa bilfors irragonevoli kull ezer¢izzju ta’ gudizzju zbaljat®™. F’kaz
bhal dan, ix-Xiber li I-Qorti jidher li ghandha tuza biex tkejjel bih ikun dak li
tqis jekk id-decizjoni li minnha jkun hemm ilment kinitx mistennija li tittiched
minn persuni ragonevoli;

i I-kittieba awtorevoli f’dan il-qasam jghallmu 1i r-rwol ewlieni
tal-Qrati fid-dritt amministrattiv huwa dak li jizguraw li ma tonqosx il-legalita
fl-ghemil mistharreg, izjed minn dak li jaraw li I-awtorita pubblika mistharrga
tkunf)(i)ddeéidiet sewwa. Hekk ukoll tfissret il-qaghda f’bosta decizjonijiet tal-
grati’;

Ili huwa stabilit li biex jitgies jekk awtorita wettqitx b’mod
ragonevoli d-diskrezzjoni moghtija lilha bis-sahha ta’ xi ligi, irid jintwera li dik
[-awtorita mxiet ma’ dak li kellha jew messha taghmel u mhux biss ma’ dak li

T Ara App. Civ. 20.5.1982 fil-kawza fl-ismijiet Fenech Adami et vs Cremona pro et noe (mhix pubblikata)

8 Ara, per ezempju, R vs Roberts, ex p. Scurr (1924) 2 K.B. 695

* Ara, per ezempju, R. vs W (1971) A.C. 682

% Ara I-bosta riferenzi msemmija minn din il-Qorti (JZM) fis-sentenza tad-9.6.2011 fil-kawza fl-ismijiet Mario Debono et vs Tabib
Prinéipali tal-Gvern et
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setghet taghmel®". Dan ifisser li I-kejl ta’ r-ragonevolezza jkun wiehed oggettiv

marbut mac-¢irkostanzi fattwali li fihom dik I-istess diskrezzjoni titwettag™;

[1li huwa mghallem fid-duttrina li “A person in whom is vested a
discretion must exercise his discretion upon reasonable grounds. A discretion
does not empower a man to do what he likes merely because he is intended to
do so — he must not in the exercise of his discretion do what he likes but what he
ought. In other words, he must by the use of his reason ascertain and follow the
course which reason directs. He must act reasonably. ... Virtually, all
administrative decisions are rational in the sense that they are given for
intelligible reasons, but the question then is whether they measure up to the
legal standard of reasonableness within which the deciding authority has
genuinely free discretion. If it passes those bounds, it acts ultra vires2. 11-kejl
ta’ twettiq ragonevoli ta’ diskrezzjoni amministrativa jinbena fuq kriterji
oggettivi™*:

Ili fil-kaz li I-Qorti ghandha quddiemha, ma jidhirx li wiched jista’
jghid 1i t-taghrif 1i 1-Awtorita talbet li jinghatalha fin-National Lottery Approval
of Employee application Form kien maghmul ghal ghan mhux xieraq ghall-
finijiet tal-artikolu 469A(1)(b)(iii) tal-Kapitolu 12. Il-problema jgum fuq il-
kwestjoni dwar jekk id-de¢izjoni li hadet I-Awtorita li ma tqisx lill-attur bhala
tajjeb biex izomm Il-impieg tieghu ma’ Maltco kenitx wahda msejsa fuq
kunsiderazzjoni mhux rilevanti, ghall-finijiet tal-istess sub-in¢iz;

i fil-kaz tallum johrog car li t-taghrif dwar l-imghoddi tal-
applikant (b’mod partikolari, jekk kienx imdahhal f’xi proceduri ta’ xejra
kriminali) hija biss wahda minn bosta tagsimiet li wiehed ried jimla fl-
iImsemmija formola. Imkien ma hemm imsemmi li t-taghrif f’xi taqsima jiswa
aktar minn taghrif f’xi taqsima ohra. Jidher ¢ar li d-de¢izjoni tal-Awtorita li tqis
lill-attur mhux “fit and proper” kienet imsejsa biss fuq it-taghrif 1i taha dwar il-
kazijiet 1i kellu fil-Qorti tal-Magistrati. L-Awtorita la fissret lill-attur u wisq
angas lil din il-Qorti ghaliex ma dehrilhiex li kellha titfa’ fil-keffa tal-mizien it-
taghrif kollu l-ichor 1i taha I-attur u li tatha Maltco dwar il-hidma ghaqlija
tieghu u I-mod ta’ min ifahhru li bih kien wettaq xoghlu f’dan il-qasam ghal
qrib tmien shih shah gabel ma ntalab jimla |-formola. F’kazijiet bhal dawn, in-
nuggas min-naha ta’ xi awtorita li tqis il-fatti kollha rilevanti jaf iwassal ghat-
tehid ta’ dec¢izjoni msejsa fuq kunsiderazzjonijiet mhux rilevanti>. Fi kliem
ichor, 1-Awtorita rabtet il-fehma taghha ma’ ¢irkostanza ta’ fazi mbieghda
f"hajjet 1-attur (Ii wera li kien irriforma minnha u bidel hajtu), u warrbet ghal

L H.W.R. Wade & C.F. Forsyth, Administrative Law (11™. Edit), pg. 295

%2 App. Civ. 27.3.2009 fil-kawza fl-ismijiet Carmelo Dingli et vs Kontrollur tad-Dwana et

¥ HWR Wade & CF Forsyth Administrative Law (11". Edit.), pagg. 295 — 6

% P_A. RCP 20.10.2009 fil-kawza fl-ismijiet Stephanie Dalli vs Dr. Valerie Sollars et (mhix appellata)

% Ara b’ezempju, Mag. (Gh) AE 29.2.2008 fil-kawza fl-ismijiet Piju Attard et vs Kunsill Lokali tal-Munxar (mhix appellata)
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kollox c¢irkostanzi aktar attwali u pertinenti biex tqis jekk kienx tajjeb biex
izomm impieg tieghu ma’ Maltco u, fuq kollox, jekk bih bhala wiehed mill-
Impjegati, Maltco kienx jisthoqqilha li tiggeddilha I-licenza biex tkompli
tahdem f’Malta. Fit-tieni lok, hareg mill-provi wkoll li s-sistema tal-istharrig
ta’ impjegati bhala “fit and proper” kien tnieda mill-Awtorita ghal nies li dahlu
jahdmu ma’ kumpanniji licenzjati wara li kienet harget il-licenza (fil-kaz tal-
Maltco)® u ghalhekk ma messhiex intalbet ukoll fir-rigward tal-attur u ohrajn
bhalu li kienu ilhom Zmien approvati bhala impjegati sa minn snin qabel;

Ili dawn il-konsiderazzjonijiet kollha jwasslu lill-Qorti ghall-
fehma li fil-process li wassal ghat-tehid tad-decizjoni impunjata, |-Awtorita
mxiet hazin mal-attur billi wettqet ghemil amministrattiv bi ksur tal-prin¢ipji
tal-haqq naturali u wkoll imsejjes fuq kunsiderazzjonijiet mhux rilevanti u
ghalhekk mhux ragonevoli, ghall-finijiet tal-artikolu 469A(1)(b)(ii) u (iii) tal-
Kapitolu 12 tal-Ligijiet ta’ Malta;

Ili ghal dawn ir-ragunijiet, il-Qorti tasal ghall-fehma li l-ewwel

decizjoni mehuda mill-Awtorita saret bi ksur tal-ligi u ma tiswiex;

Illi fit-talbiet attri¢i l-ohrajn I-attur jitlob li I-Qorti ssib i,
minhabba I-imgiba taghha, I-Awtorita ghandha twiegeb ghall-hlas tad-danni li
huwas garrab b’rihet id-decizjoni impunjata;

I1li ghal dawn it-talbiet, I-Awtorita targumenta li I-attur kien messu
jitlob kumpens minghand Maltco ghaliex maghha kien impjegat u kienet hi li
temmitlu I-impieg minn maghha;

Ili 1-Qorti jidhrilha li ma tistax toqghod fuq din is-sottomissjoni
tal-imharrka. Fl-ewwel lok, il-hsara li garrab l-attur kien minhabba d-decizjoni
amministrattiva mehuda mill-Awtorita. Fit-tieni lok, Maltco ma keccitx lill-
attur mill-impieg ghaliex riedet jew ghax kellha ragunijiet tajba biex taghmel
hekk: kellha tkeccih minkejja fiha nnifisha ghaliex sakemm kien idum impjegat
maghha l-attur, I-Awtorita ma kenitx disposta li ggeddilha I-licenza biex tibga’
tahdem f’Malta fil-qasam tal-loghob;

Illi d-danni li jintalbu taht 1-artikolu 469A(5) tal-Kapitolu 12 tal-
Ligijiet ta’ Malta huma marbutin sfiq mar-responsabbilta 1i ggib fugha 1-
awtorita pubblika bi twettiq ta’ delitt jew kwazi-delitt 1i johrog mill-ghemil
amministrattiv impunjat. 1l-ligi taghna tipprovdi espressament ghall-ghoti ta’
danni f’kazijiet 11 1-ligi tahseb ghalihom. Bhala principju, 1-ghoti ta’ kumpens

% Xhieda ta’ Dr Joseph Borg f"pag. 166 tal-process
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ghad-danni mgarrba minhabba ghemil amministrattiv huwa limitat, jekk mhux
ukoll eskluz. Kemm hu hekk huwa mghallem 1li “The absence of a right to
damages on judicial review grounds has historically been justified principally
on the basis that the purpose of the supervisory jurisdiction of the
Administrative Court is not to compensate individuals but to act as a check on
the exercise of the powers of public bodies. As noted by Lord Woolf in the 2005
ALBA annual lecture: "The justification for not giving damages for judicial
review is that the proceedings are brought for the benefit of the public as a
whole, good administration being for the benefit of the public as well as the
individual applicant."* However, like the Law Commission, and many members
of the profession, Lord Woolf also questioned why the court should not also be
empowered to award damages to an individual who has suffered loss as a result
of maladministration. The theoretical distinction between a supervisory and
compensatory jurisdiction is brought into stark contrast when the practicalities
of awarding damages in judicial review proceedings are considered. The court
Is rightly wary of substituting its own decision for that of the public authority.
The introduction of a damages remedy may, however, undermine this approach,
as the quantum of, if not entitlement to, damages is likely to be contingent upon
the remaking of the impugned decision’;

Illi ghalhekk, meta qorti tintalab tghaddi ghall-ghoti ta’ danni
minhabba I-ghemil amministrattiv, dan jitlob li dik il-Qorti ma tinsiex il-
funzjoni taghha li ma tidholx minflok l-awtorita 1i tkun qieghda tistharreg.
Jitlob ukoll 1i jekk tqis li ghandha taghti kumpens ghad-danni mgarrba, dan
ghandha taghmlu biss jekk kemme-il darba jirrizultaw xi wahda jew aktar mill-
kontingenzi specifi¢i mahsuba mil-ligi. B’zieda ma’ dan, fil-qasam tad-dritt
pubbliku Ingliz 11 minnu nstiltu d-dispozizzjonijiet relattivi tal-procediment tal-
istharrig gudizzjarju fl-ordinament Malti, inkiteb 1i “Damages are available as
a remedy in judicial review in limited circumstances. Compensation is not
available merely because a public authority has acted unlawfully. For damages
to be available there must be either: (a) A recognised ‘private’ law cause of
action such as negligence or breach of statutory duty or; (b) A claim under
European law or the Human Rights Act 1998 “(i)t is now clear that what
might be called administrative torts are a subject of importance, and often of
difficulty, in administrative law. .. the remedy of damages, which has always
been an essential element in the protection of the citizen against public
authorities, is already gaining greater prominence as a means of ensuring that

powers are exercised responsibly, in good faith and with due care”®;

%" Lord Woolf, "Has the Human Rights Act made Judicial Review Redundant?" Alba Annual Lecture (23 November 2005).
%8 Hogan Lovells Damages in Judicial Review: The Commercial Context (2008)

% pyblic Law Project Information Leaflet (Series 5)

% HWR Wade & CF Forsyth Administrative Law (9th Edit, 2004) pag. 560
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I1li huwa minhabba f’hekk li I-artikolu 469A(5) jistabilixxi wkoll li
d-danni li dwarhom titkellem il-ligi taghna huma dawk akwiljani 1i jitnisslu
minn delitt jew kwazi-delitt 1i johrog mill-att amministrattiv. Izda I-ligi tghid
ukoll li “Dawk id-danni id-danni ma ghandhomx jinghataw mill-qorti meta,
minkejja l-annullament tal-att amministrattiv, l-awtorita pubblika ma tkunx
agixxiet in mala fede jew b’mod mhux ragonevoli jew meta [-azzjoni mitluba
setghet legalment u ragonevolment giet michuda taht kull setgha ohra”. Dan
ifisser, ghalhekk, li 1-ghoti ta’ danni b’kumpens ghall-hsara mgarrba minn
ghemil amministrattiv jitlob it-twettiq ta’ kundizzjonijiet mhux traskurabbli®*;

[li kull kaz, 1-ghoti ta’ kumpens taht I-imsemmija dispozizzjoni
tal-ligi titlob li qabel kollox ikun sar process ta’ stharrig gudizzjarju li jsib li 1-
ghemil amministrattiv ikun milqut b’xi nuqqas li jwassal ghat-thassir tieghu®.
Minbarra dan, il-bazi tal-hsara trid tkun dik akwiljana mibnija fuq in-negligenza
jew id-dolo u ma jidhirx li tigbor fiha l-hlas ta’ kumpens morali®®. Illi biex tkun
tista’ tintlaga’ talba ghall-ghoti tal-kumpens ghd-danni taht I-artikolu 469A(5)
tal-Kodic¢i tal-Procedura, mhuwiex mehtieg li 1-ghemil ikun sar b’hazen: ikun

bizzejjed jekk I-ghemil amministrattiv ma jkunx twettaq b’mod ragonevoli;

i fil-kaz li 1-Qorti ghandha quddiemha, hareg 1i I-Awtorita mxiet
b’mod mhux ragonevoli mal-attur, u ghaldagstant kien hemm I-elementi
bizzejjed biex isejsu t-talbiet li l-attur ressag. Madankollu, meta persuna titlob
il-hlas tal-kumpens ghad-danni mgarrba minhabba ghemil amministrattiv, jaqa’
fugha li turi bi provi tajbin bizzejjed x’ikunu d-danni li tkun garrbet. Din ir-
regola ma hija xejn differenti minn dik mistennija f’azzjoni ordinarja ta’ danni
akwiljani. Mill-atti il-Qorti ghandha hjiel ta’ kemm l-attur kien jagla’ kemm
dam jahdem ma’ Maltco, ghaliex l-attur ressaq provi ammissibbli f’dan ir-
rigward®. Jirrizulta li, wara li nghatat id-dec¢izjoni tal-Awtoritd f Awwissu tal-
2012, huwa thallas paga minn Maltco sa I-10 ta’ Ottubru, 2012%. L-attur jghid
ukoll li ma sabx impjieg, izda naqas li jgharraf lill-Qorti jekk din il-qaghda
nbidlitx matul iz-zmien li I-kawza kienet miexja;

Ili fin-nuggas ta’ dan it-taghrif, il-Qorti sejra tqgis li jkun xieraq li
taghtih kumpens li jkopri x-xhur minn Ottubru 2012 sa Di¢cembru 2014. Tali
kumpens, meqjus fuq il-provi mressqa, jitla’ ghal hamsin elf u hamsin euro (€
50,050)%;

& App. Civ. 31.1.2019 fil-kawza fl-ismijiet Mizzi Antiques Ltd vs Chairman tal-Malta Enterprise

8 App. Civ. 31.5.2013 fil-kawza fl-ismijiet Karmenu Mifsud vs Awtorita Dwar it-Trasport ta’ Malta et

8 p A, NC 22.12.2003 fil-kawza fl-ismijiet Denise Buttigieg vs Rettur ta’ I-Universita ta’ Malta et (mhix appellata)

& Dokti “GC15” sa “GC21” f'pagg. 100 — 6 tal-process

8 Affidavit ta’ l-attur f'pag. 32 tal-process

8 Ara Dok. “GC21” minn fejn jirrizulta d-dhul wara t-tnagqis tat-taxxa u sigurta socjali ghas-sena 2011 (€23,100): Billi l-attur thallas sa’
Ottubru 2012, b’mod approssimattiv, jigi li huwa ntitolat ghal xahrejn paga ghas-sena 2012 (€3,850) + sentejn paga sas-sena 2014 (€23,100
X 2=€46,200) = €50,500
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I1li ghal dawn ir-ragunijiet, il-Qorti se tilga’ t-tieni, it-tielet u ir-
raba’ talbiet attrici, filwaqt li se tichad I-e¢¢ezzjonijiet fil-mertu dwarhom;

Ghal dawn ir-ragunijiet, il-Qorti qieghda taqta’ u tiddeciedi 1-
kawza billi:

Tilga I-ewwel talba attrici w ssib ma tiswiex id-de¢izjoni mehuda
mill-Awtorita mharrka f"Awwissu tal-2012, li biha sabet li l-attur ma kienx
tajjeb biex jibga’ jzomm l-impieg tieghu ma’ Maltco, ghaliex ittichdet b’nuqqas
ta’ tharis tal-principji tal-gustizzja naturali fit-twettiq tal-ghemil amministrattiv
jew fid-deliberazzjonijiet ta’ gabel dwar dak 1-ghemil amministrattiv ghal
finijiet ta’ l-artikolu 469A(1)(b)(ii) tal-Kap. 12, kif ukoll ghaliex I-Awtorita
mharrka abbuzat mis-setghat taghha billi I-ghemil taghha kien imsejjes fuq
kunsiderazzjonijiet mhux relevanti ghall-finijiet ta’ l-artikolu 469A(1)(b)(iii)
tal-Kap. 12;

Tilqa’ it-tieni talba attrici w issib li I-Awtorita mharrka ghandha
taghmel tajjeb ghad-danni mgarrba mill-attur minhabba dik id-decizjoni;

Tilqa’ it-tielet talba attrici u tillikwida d-danni mgarrba mill-attur
fis-somma ta’ hamsin elf u hamsin euro (€50,050);

Tilqa’ ir-raba’ talba attri¢i u tikkundanna lill-Awtorita mharrka
thallas I-imsemmija somma ta’ € 50,050 lill-attur bhala danni mgarrba minnu; u

Tordna li I-Awtorita mharrka thallas 1-ispejjez tal-kawza.

Moqgrija

Onor. Joseph R. Micallef LL.D. Marisa Bugeja
Imhallef Deputat Registratur
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