IL-QORTI TAL-APPELL KRIMINALI

Onor. Imhallef Dr. Aaron M. Bugeja M.A. (Law), LL.D. (melit)

IIlum il-25 ta” Frar 2020

Appell numru 219 tal-2019

I1-Pulizija
VS
Massimo CHIRCOP

[1-Qorti :

1. Dan huwa appell minn sentenza moghtija mill-Qorti tal-Magistrati
(Malta) nhar 1-10 ta” Lulju 2019 fil-konfront ta” Massimo CHIRCOP,
detentur tal-karta tal-identita bin-numri 352582M fejn gie mixli talli
fis-27 ta’ Lulju 2015 ghall-habta ta” 1210 gewwa l-lokalita tal-Pieta’
volontarjament hassar, ghamel hsara jew gharraq hwejjeg
haddiehor senjatament ghamel hsara fuq vettura bil-mutur tal-

ghamla Mercedes Benz bin-numru tar-registrazzjoni MBZ-977
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ghad-dannu ta” RoseAnn Magro jew persuni ohra liema hsara hija
ta’ izjed minn mitejn u hamsin euro izda anqas minn elfejn u hames
mitt euro bi ksur tal-artikolu 325(1)(b) tal-Kodic¢i Kriminali. I1-Qorti
giet mitluba wkoll li tipprovdi ghas-sigurta ta” RoseAnn Magro u 1-
familjari taghha fit-termini tal-artikoli 383 u 412C tal-Kodici

Kriminali.

. Permezz tas-sentenza aktar il-fuq imsemmija, dik il-Qorti sabet lill-
imputat hati tal-imputazzjonijiet migjuba kontra tieghu, u lliberatu
bil-kundizzjoni li ma jaghmilx reat iehor fi zmien sentejn. Inoltre
rabtitu b’obbligazzjoni personali taht penali t’elf euro ghal perjodu

ta’ sena.

. L-imputat appella minn din is-sentenza fejn talab lil din il-Qorti
thassar is-sentenza appellata u li tilliberah minn kull htija u piena,
u dan wara li ppremetta li I-Qorti tal-Magistrati ma setghetx issibu
hati in bazi ghall-provi prodotti. L-aggravju huwa pernjat fuq il-
fatt 1i l-parte civile gharfet lill-appellant minn video recording
mehud minn CCTV li kien jinsab fuq il-post, li pero minhabba li
ma kienx car bizzejjed ma kienx possibbli li l-parte civile tasal
ghall-identifikazzjoni tal-appellant minnu. Dan iwassal ghall-
konkluzjoni li I-Prosekuzzjoni nagset milli tistabbilixxi rabta bejn 1-
il-hsara rizultanti u l-appellant. Dan minbarra 1-fatt li ma gie
pruvat ebda movent partikolari li setgha b’xi mod xpruna lill-

appellant sabiex jikkawza l-hsara reklamata mill-parte civile.
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4. Rat l-atti kollha u semghet it-trattazzjoni tal-partijiet matul I-

udjenza;

Ikkunsidrat : -

5. 1lli dan l-appell jistrieh princ¢ipalment fuq apprezzament tal-provi
prodotti. Ghalhekk huwa importanti li jigi ¢carat x'inhuma 1-
funzjonijiet ta” din il-Qorti tal-Appell Kriminali, li f’dan il-kaz tisma’
appelli minn sentenzi moghtija mill-Qorti tal-Magistrati. Dawn il-
funzjonijiet gew spjegati f'diversi sentenzi, fosthom fis-sentenza Ir-
Repubblika ta’ Malta vs Emanuel ZAMMIT deciza mill-Qorti tal-

Appell Kriminali (Sede Superjuri)! fejn intqal:-

1Tal-21 t’ April 2005. Ara wkoll Ara, fost ohrajn, I-Appelli Kriminali Superjuri: Ir-Repubblika ta' Malta
vs Domenic Briffa, 16 ta' Ottubru 2003; Ir-Repubblika ta' Malta vs Godfrey Lopez u r-Repubblika ta'
Malta v. Eleno sive Lino Bezzina 24 ta' April 2003, Ir-Repubblika ta' Malta vs Lawrence Asciak sive
Axiak 23 ta' Jannar 2003, Ir-Repubblika ta' Malta vs Mustafa Ali Larbed; Ir-Repubblika ta' Malta vs
Thomas sive Tommy Baldacchino, 7 ta' Marzu 2000, Ir-Repubblika ta' Malta vs Ivan Gatt, 1 ta'
Dicembru 1994; u Ir-Repubblika ta' Malta vs George Azzopardi, 14 ta' Frar 1989; u 1-Appelli Kriminali
Inferjuri: Il-Pulizija vs Andrew George Stone, 12 ta' Mejju 2004, I1-Pulizija vs Anthony Bartolo, 6 ta'
Mejju 2004; II-Pulizija vs Maurice Saliba, 30 ta' April 2004; I1-Pulizija vs Saviour Cutajar, 30 ta' Marzu
2004; II-Pulizija vs Seifeddine Mohamed Marshan et, 21 ta' Ottubru 1996; II-Pulizija vs Raymond
Psaila et, 12 ta' Mejju 1994; 1l-Pulizija vs Simon Paris, 15 ta' Lulju 1996; Il-Pulizija vs Carmel sive
Chalmer Pace, 31 ta' Mejju 1991; I1-Pulizija vs Anthony Zammit, 31 ta' Mejju 1991.

Fil-kawza Ir-Repubblika ta” Malta vs Domenic Briffa gie mistqarr 1i :

Kif gie ritenut diversi drabi, hawn gieghdin fil-kamp ta’ I- apprezzament tal-fatti, apprezzament
li I-ligi tirrizerva fl- ewwel lok lill-gurati fil-kors tal-guri, u li din il-Qorti ma tiddisturbahx, anke
jekk ma tkunx necessarjament tagbel mija fil-mija mieghu, jekk il-gurati setghu legittimament u
ragonevolment jaslu ghall-verdett li jkunu waslu ghalih. Jigifieri I-funzjoni ta' din il-Qorti ma
tirrizolvix ruhha f'ezercizzju ta' x'konkluzjoni kienet tasal ghaliha hi kieku kellha tevalwa l-provi
migbura fi prim'istanza, imma li tara jekk il-verdett milhuq mill-gurija li tkun giet "properly
directed”, u nkwadrat fil-provi prodotti, setax jigi ragonevolment u legittimament milhuq
minnhom. Jekk il- verdett taghhom huwa regolari f'dan is-sens, din il-Qorti ma tiddisturbahx
(ara per ezempiju Ir-Repubblika ta' Malta v. Godfrey Lopez u r-Repubblika ta' Malta v. Eleno sive
Lino Bezzina decizi minn din il-Qorti fl-24 ta' April 2003, Ir-Repubblika ta' Malta v. Lawrence
Asciak sive Axiak deciza minn din il-Qorti fit-23 ta' Jannar 2003, Ir-Repubblika ta' Malta v.
Mustafa Ali Larbed deciza minn din il-Qorti fil-5 ta' Lulju 2002, ir-Repubblika ta' Malta v.
Thomas sive Tommy Baldacchino deciza minn din il-Qorti fis-7 ta' Marzu 2000, u r-Repubblika
ta' Malta v. Ivan Gatt deciza minn din il-Qorti fI-1 ta' Dicembru 1994).
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kif dejjem gie ritenut huwa principju stabbilit fil-gurisprudenza ta' din il-
Qorti li hija ma tiddisturbax l-apprezzament dwar il-provi maghmul mill-
ewwel Qorti jekk tasal ghall-konkluzjoni 1li dik il-Qorti setghet
ragjonevolment u legalment tasal ghall-konkluzjoni li tkun waslet ghaliha.
Fi kliem iehor, din il-Qorti ma tirrimpjazzax id-diskrezzjoni fl-
apprezzament tal-provi ezercitata mill-ewwel Qorti izda taghmel
apprezzament approfondit tal-istess biex tara jekk dik 1- ewwel Qorti kinitx
ragjonevoli fil-konkluzjoni taghha. Jekk, izda, din il-Qorti tasal ghall-
konkluzjoni li I-ewwel Qorti, fuq il-provi li kellha quddiemha, ma setghetx
ragjonevolment jew legalment tasal ghall-konkluzjoni li tkun waslet
ghaliha, allura din tkun raguni valida, jekk mhux addirittura impellenti,
sabiex din il-Qorti tiddisturba dik id-diskrezzjoni u konkluzjoni.

6. B’hekk anke jekk din il-Qorti tistharreg ix-xiehda li tkun tressqet
quddiem il-Qorti tal-Magistrati, ir-rwol ta’ din il-Qorti jibqa” dak ta’
revizjoni tad-decizjoni moghtija mill-Qorti tal-Magistrati. Fil-kors
ordinarju tal-funzjoni taghha, ma ssirx Qorti ta’ ritrattazzjoni, ¢joe li
terga tisma’ I-kaz u tiddeciedi I-kaz mill-gdid. Id-decizjoni jekk I-
imputat ikunx hati jew le gabel xejn tehodha 1-Qorti tal-Magistrati li
ghandha d-dover li tanalizza l-provi u l-argumenti legali u tasal

ghall-konkluzjonijiet taghha wara 1i tkun gieset kollox.?

7. Din il-Qorti, bhala Qorti tal-Appell Kriminali twettaq id-dmir ta’
revizjoni tas-sentenza tal-Qorti tal-Magistrati billi tara jekk u safejn,
il-Qorti tal-Magistrati, bis-sahha tal-provi li jkunu gew migjuba mill-
partijiet u tal-argumenti legali dibattuti quddiemha, setghetx
legalment u ragonevolment tasal ghall-konkluzjoni milhuqa
minnha fis-sentenza taghha. Huwa minhabba f'hekk u biex tilhaq
dan l-ghan li din il-Qorti, bhala Qorti tal-Appell taghmel I-
apprezzament taghha tal-provi prodotti quddiem dik il-Qorti.

21 dan sakemm ma jkunx hemm ragunijiet ec¢ezzjonali entro l-parametri ta” dak li jipprovdi l-artikolu
428(3)(5) tal-Kodic¢i Kriminali li din il-Qorti tkun tista’ tiddeciedi hi I-meritu tal-kawza.
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8. Bosta drabi I-fatti li johorgu mill-provi mhux dejjem ikunu jagblu
ma xulxin. Anzi gieli jkun hemm xiehda li jghidu bil-maqlub ta’
xulxin. Ghalhekk din il-Qorti trid tara jekk, u safejn, b’dawk il-provi
li kellha quddiemha, 1-Qorti tal-Magistrati setghetx tasal ghall-
konkluzjonijiet taghha kif jidhru fis-sentenza b’'mod tajjeb u skont il-
Ligi. Jekk din il-Qorti tara li I-Qorti tal-Magistrati setghet tasal ghall-
konkluzjonijiet li waslet ghalihom skont il-provi u l-argumenti legali
li kellha quddiemha, allura din il-Qorti ma tibdilx il-konkluzjonijiet
milhuga mill-Qorti tal-Magistrati u dan ghaliex jekk il-Qorti tal-
Magistrati tkun ghamlet xogholha tajjeb, din il-Qorti ma tistax

tagbad u tibdlilha s-sentenza jekk ma jkunx hemm raguni valida.

9. Jekk mill-banda l-ohra din il-Qorti tara li, mill-provi li ngiebu jew
mill-argumenti legali imresqin quddiemha, 1-Qorti tal-Magistrati
tkun zbaljat fl-apprezzament tal-provi jew fl-interpretazzjoni tal-
argumenti legali imresqin quddiemha, b’'mod li allura din il-Qorti
tqis ma jkunx sigur u sodisfacenti li tistrieh fuq dawk il-
konkluzjonijiet, allura din il-Qorti imbaghad ghandha s-setgha u d-
dmir li tibdel dik is-sentenza moghtija mill-Qorti tal-Magistrati, jew
dawk il-partijiet minnha 1i jirrizultaw li jkunu zbaljati jew li ma

jirriflettux il-Ligi.3

3 Ara wkoll, fost ohrajn, I-Appelli Kriminali Superjuri: Ir-Repubblika ta’ Malta vs Rida Salem Suleiman
Shoaib, 15 ta’ Jannar 2009; Ir-Repubblika ta’ Malta vs Paul Hili, 19 ta” Gunju 2008; Ir-Repubblika ta’
Malta vs Etienne Carter, 14 ta’ Dicembru 2004; Ir-Repubblika ta’ Malta vs Domenic Briffa, 16 ta’
Ottubru 2003; Ir-Repubblika ta’ Malta vs Godfrey Lopez u Ir-Repubblika ta’ Malta vs Eleno sive Lino
Bezzina, 24 ta’ April 2003; Ir-Repubblika ta’ Malta vs Lawrence Asciak sive Axiak, 23 ta’ Jannar 2003,
Ir-Repubblika ta’ Malta vs Mustafa Ali Larbed, 5 ta’ Lulju 2002; Ir-Repubblika ta’ Malta vs Thomas
sive Tommy Baldacchino, 7 ta’” Marzu 2000, Ir-Repubblika ta’ Malta vs Ivan Gatt, 1 ta’ Dicembru
1994; u Ir-Repubblika ta’ Malta vs George Azzopardi, 14 ta’ Frar 1989; u 1-Appelli Kriminali Inferjuri:
I1-Pulizija vs Andrew George Stone, 12 ta’ Mejju 2004, II-Pulizija vs Anthony Bartolo, 6 ta’ Mejju 2004;
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10.In oltre, ghal dak li jirrigwarda l-kredibbilta” tax-xhieda, l-artikolu
638 tal-Kodic¢i Kriminali jaghmilha ¢ara li filwaqt li huwa fid-dover
tal-Prosekuzzjoni li ggib il-provi kollha u l-ahjar prova possibbli
sabiex il-grad tal-prova tal-Prosekuzzjoni jintlahaq b’success, is-
subartikolu (2) tal-istess artikolu jippostula li xhud wiehed wahdu
jekk emnut huwa suffi¢jenti. Dan ukoll gie kkonfermat minn
gurisprudenza nostrana kopjuza fejn dan il-principju gie

ripetutament assodat.

11.11li wkoll relevanti ai fini tat-test tal-kredibbilta huwa l-artikolu 637
tal-Kodic¢i Kriminali li jistipula li ghal dak li jirrigwarda xhieda ta’
eta’” minuri, xhieda tal-imputat kif ukoll ix-xhieda ta” persuni li
huma klassifikati taht l-artikolu 636 tal-Kodi¢i Kriminali, fosthom
persuni li jkollhom interess fil-kwistjoni li fugha tkun mehtiega x-

xhieda taghhom, jew fir-rizultat tal-kawza : -

id-decizjoni (dwar il-kredibbilta taghhom) tithalla fid-diskrezzjoni ta” min
ghandu jiggudika 1-fatti, billi jittiehed qgies tal-imgieba, kondotta u karattru
tax-xhud, tal-fatt jekk ix-xhieda ghandiex mis-sewwa jew hix konsistenti, u
ta’ fattizzi ohra tax-xhieda tieghu, u jekk ix-xhieda hix imsahha minn
xiehda ohra, u tac-cirkostanzi kollha tal-kaz.

I1-Pulizija vs Maurice Saliba, 30 ta” April 2004; Il-Pulizija vs Saviour Cutajar, 30 ta’ Marzu 2004; II-
Pulizija vs Seifeddine Mohamed Marshan et, 21 ta’ Ottubru 1996; 11-Pulizija vs Raymond Psaila et, 12
ta” Mejju 1994; Il-Pulizija vs Simon Paris, 15 ta” Lulju 1996; Il-Pulizija vs Carmel sive Chalmer Pace,
31 ta” Mejju 1991; 11-Pulizija vs Anthony Zammit, 31 ta’ Mejju 1991.

4 Ara fost ohrajn l-appelli kriminali sede inferjuri fl-ismijiet II-Pulizija vs Joseph Bonavia ppreseduta
mill-imhallef Joseph Galea Debono u datata s-6 ta” Novembru 2002; Il-Pulizija vs Antoine Cutajar
ippreseduta mill-Imhallef Patrick Vella u dec¢iza fis-16 ta” Marzu 2001; Il-Pulizija vs Carmel Spiteri
ippreseduta mill-Imhallef David Scicluna u dec¢iza fid-9 ta” Novembru 2011; Ara wkoll Ir-Repubblika
ta’ Malta vs Martin Dimech deciza mill-Qorti tal-Appell Sede Superjuri u ppreseduta mill-Imhallfin
Joseph Filletti, David Scicluna u Joseph R. Micallef u datata 24 ta’ Settembru 2004.
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12.Skond il-gurisprudenza nostrana jekk il-Qorti tal-Magistrati tonqos
milli taghmel dan l-ezer¢izzju fir-rigward ta’ xhieda ta” certu
portata jew li permezz tat-testimonjanza taghhom ikollhom pern
fuq is-sentenza finalj, tista tirrizulta n-nullita’ tal-proceduri, li tista’
titqajjem anki ex officio mill-Qorti stess u dan partikolarment meta I-
kaz ikun jistrieh fuq il-kredibbilta’” o meno tax-xhieda. Fi kliem
iehor jekk il-Qorti tkun ged tibbaza s-sentenza taghha fuq in-nuqqas
ta’” kredibbilta” o meno ta” xhud jew xhieda partikolari, dik il-Qorti
ma tkunx tista tasal ghal tali konkluzjoni b’'mod sodisfac¢enti
minghajr l-ewwel ma tkun semghet dawn ix-xhieda partikolari

jixdu viva voce.’

13.In oltre kif gie ritenut mil-Qorti fl-Appell Kriminali fis-sentenza fl-
ismijiet Il-Pulizija vs Joseph Thorne,®

mhux kull konflitt fil-provi ghandu awtomatikament iwassal ghall-
liberazzjoni tal-persuna akkuzata. Imma I- Qorti, f’ kaz ta’ konflitt fil-provi,
trid tevalwa l-provi skond il-kriterji enuncjati fl-artikolu 637 tal-Kodici
Kriminali w tasal ghall-konkluzzjoni dwar lil min trid temmen u {" hix ser
temmnu jew ma temmnux’.

14.L-akbar sfida li jkollu kull Gudikant hi li huwa jkun jixtieq dejjem
jasal li jiskopri l-verita storika. Dan peress li l-evidenza 1i jkollu
quddiemu kemm dik diretta, kif ukoll u, a maggior ragione, dik
indiretta, mhux dejjem necessarjament iwasluh ghall-dik il-verita’.
Xhud jista’ jkun konsistenti kemm fil-veritajiet li jghid kif ukoll fil-
gideb li jista” jkun gieghed jghid. U huwa ghalhekk li jezisti wkoll

5 Ara is-sentenza fl-ismijiet Il-Pulizija vs Joseph Bartolo deciza mill-Qorti tal-Appell Kriminali nhar
id-9 ta’ Settembru 1999 ippreseduta mill-imhallef Vincent Degaetano.

¢ Deciza fid-9 ta” Lulju 2003 mill-Qorti tal-Appell Kriminali Sede Inferjuri ippreseduta mill-Imhallef
Joseph Galea Debono.
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ir-reat ta” spergur ghaliex il-Qrati mhux dejjem ikunu f'qaghda li
jikxfu l-verita storika mix-xiehda tax-xhieda li jixhdu quddiemhom.
U f'kull kaz, il-Qorti ma ghandhiex il-fakulta u s-setgha li tidhol fil-
profondita’ tal-mohh, qalb u kuxjenza tax-xhud li jkun xehed
quddiemha b’'mod li tkun tista” tistabbilixxi ¢-certezza assoluta ta’

dak li jkun ged jahseb u jghid billi taqralu mohhu u qalbu.

15.Mill-banda 1-ohra l-evidenza indiretta, dik li tistrieh prin¢ipalment
fuq ic-¢irkostanzi u li tkun bazata fuq l-analizi tac¢-¢irkostanzi
partikolari tal-kaz, ghalkemm mhix giddieba, tista” tkun qarrieqa.
Huwa ghalhekk li dawn il-Qrati dejjem strahu fuq il-massima li biex
l-evidenza ¢irkostanzjali tkun is-sies ta’ sejbien ta’ htija, din trid tkun
inevitabbilment univoka. Cjoe li tipponta biss u esklussivament lejn
direzzjoni wahda biss. U xejn hliefha. Ghax altrimenti, din it-tip

t'evidenza tista’ tizvijja lil Gudikant mir-ricerka tieghu tal-verita.

16. II-Ligi penali ma tehtiegx li biex persuna tigi misjuba hatja tkun trid

tigi stabbilita s-suffi¢jenza probatorja tac-certezza assoluta, u dan
ghaliex Qorti rari hafna tista’ tkun konfrontata b’dan il-livell ta’
prova. Fil-Ligi Maltija, bhal dawk li jsegwu l-procedura penali
imnisla mis-sistema Anglo-Sassoni, huwa bizzejjed li Qorti ta’
Gustizzja Kriminali tkun konvinta lil hinn minn kull dubju dettat
mir-raguni mill-provi imresqa mill-Prosekuzzjoni, u li ma jkunux
gew newtralizzati fuq bazi ta’ probabbilta” mid-Difiza, sabiex tkun

tista” ssib htija.
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17.Dawn il-provi pero jridu gabel xejn ikunu jirrispettaw ir-regoli

stabbiliti tal-evidenza fi procedimenti penali, ¢joe 1-Law of Evidence.
Jekk dawk il-provi jkunu jikkonsistu prin¢ipalment fuq il-verzjoni
ta’ xhud wahdieni, il-Qorti xorta wahda tista tasal sa” dak il-grad ta’
prova, jekk dak ix-xhud ikun gie emnut, in kwantu f'din I-
eventwalita, din ix-xiehda ssir bizzejjed biex taghmel prova shiha u
kompluta minn kollox, dags kemm kieku I-fatt gie ippruvat minn

zewg xhieda jew aktar u tkun tista’ ssib htija fl-akkuzat.

18.Imbaghad, dik il-Qorti wara li tkun gharblet kemm l-evidenza

ordinarja kif ukoll dik esperta, kemm dik diretta u kif ukoll dik
indiretta, biex tkun tista” ssib htija fl-imputat, il-Qorti tkun trid tkun
zgura moralment, sure bl-Ingliz u fis-sistema Legali Ingliz,” li 1-kaz
sehh skont kif tkun ged tipprospetta 1-Prosekuzzjoni in bazi ghall-

provi ammissibbli li jitresqu quddiemha.

19.1l-grad ta’” suffi¢jenza probatorja lil hinn minn kull dubju dettat mir-

raguni huwa l-oghla livell ta” prova li I-Ligi tehtieg fis-sistema
Guridiku Malti sabiex Qorti ta” gustizzja kriminali tkun tista” ssib
persuna akkuzata hatja ta’ reat. Huwa livell li ma” jehtiegx ic-
¢ertezza assoluta, izda li huwa oghla mill-bilan¢ tal-probabbilitajiet.

Fil-kaz Ingliz Majid,® Lord Moses stqarr hekk :

Judges are advised by the Judicial Studies Board, as they have been for
many years, to direct the jury that before they can return a verdict of guilty,
they must be sure that the defendant is guilty.

7R v Majid, 2009, EWCA Crim 2563, CA at 2

8 ibid.
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20.Inoltre, fil-ktieb taghhom The Modern Law on Evidence, Adrian

Keane u Paul McKeown? jghidu s-segwenti : -

In the wake of difficulties encountered with the formula of proof beyond
reasonable doubt, Majid makes it clear that the direction on the criminal
standard must adhere to the formula of proof by being “sure”, in
accordance with the longstanding advice given to judges by the Judicial
Studies Board. That advice currently contained in the Crown Court Bench
Book, is simply that the prosecution prove their case if the jury, having
considered all the relevant evidence, are sure that the accused is guilty.
Further explanation is described as 'unwise'. If the jury are not sure then,
they must find the accused not guilty.

21.Sabiex tara jekk dan il-livell ta’ suffi¢jenza probatorja intlahagx din
il-Qorti trid, inter alia, tara jekk u safejn persuna tkun qed tixhed is-
sewwa bil-prin¢ipji provduti lilha fl-artikolu 637 tal-Kodici
Kriminali. Jekk il-Qorti tqis li, applikati dawn il-prin¢ipji, xhud ikun
gieghed jixhed is-sewwa, allura tkun tista” toqghod fuq dak li jkun
ged jghid jew fuq parti minn dak li jkun ged jghid skont il-kaz.
Jispetta dejjem lil min ikun irid jiggudika 1-fatti jiddeciedi jekk,
applikati dawn il-prin¢ipji, jemminx xhud f'dak kollu li jkun ged
jghid jew safejn jemmen minn dak li jkun ged jghid, u dan japplika

wkoll meta x-xhud ikun xhud wahdieni tal-fatti allegati.

22.Huwa biss meta jkun hemm id-dubju veru, bazat fuq ir-raguni, fuq

is-sens komun u fuq il-buon sens, u fuq stharrig dettaljat u

b’attenzjoni, b’diligenza u b’'mod imparzjali tal-provi u I-

argumenti kollha li jkunu gew imresqin mill-Prosekuzzjoni u

mid-Difiza li jwassal sabiex dak il-livell ta prova lil hinn minn kull

dubju dettat mir-raguni jkun jista’ jinghad li ma ntlahaqgx u li allura,

? Oxford University Press, 2012, p. 106 - 108.
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bhala konsegwenza, 1-akkuzat ikun irid jigi dikjarat mhux hati tal-

akkuzi migjuba kontrih.

23.1lli l-partijiet fi proceduri penali, il-Prosekuzzjoni in primis, u li
ghandha d-dmir li tipprova l-kaz taghha lil hinn minn kull dubju
dettat mir-raguni, trid tosservanza dik li hija maghrufa bhala I-best
evidence rule, l-ahjar prova li tkun tista’ tigi prezentata fil-kaz
konkret. Fis-sentenza fl-ismijiet Ir-Repubblika ta’ Malta vs George
Spiteri deciza mill-Qorti tal-Appell Kriminali, gie ritenut is-
segwenti:

Huwa principju fondamentali fil-process kriminali li I-ligi tesigi li kull min
jrid jipprova xi haga, ghandu jressaq l-ahjar prova, u danjista' biss jaqa' fuq
prova sekondarja kemm il-darba din l-ewwel jew l-ahjar prova mhiex
disponibbli. Hu veru wkoll, izda, li min ghandu jiggudika jista', skond il-
ligi, u minkejja dan il-principju fondamentali appena msemmi, joqghod fuq
ix-xhieda anke ta' persuna wahda jekk b'dak li tghid din il-persuna,
jikkonvinci lill-gudikant sal-grad tal-konvinciment morali mill-htija tal-
persuna akkuzata.

L-prova indizzjarja trid tkun wahda assolutament univoka, li tipponta biss
minghajr dubju dettat mir-raguni lejn fatt jew konkluzzjoni wahda.
Ovvjament jekk fatt jew cirkostanzi jistghu ragjonevolment jinghataw aktar
minn tifsira jew interpretazzjoni wahda, tkun li tkun, allura dik ma tkunx
prova ndizzjarja tajba, skond il-ligi, sabiex in bazi taghha tista' tinstab htija.
Kif tghid u titlob il-ligi, biex prova ndizzjarja tigi ammessa bhala prova
valida fis-sens li wiehed jista' ragjonevolment jasal ghall-konkluzzjoni
tieghu ta' htija in bazi taghha bla ebda dubju dettat mir-raguni, irid ikun
moralment konvint minn dan ir-rekwizit ta' l-univocita' taghha, cioe' li dik
il-prova tfisser biss u xejn aktar li I-akkuzat huwa hati ta' dak addebitat lilu
w, allura, kull dubju ragjonevoli fir-rigward ghandu jmur favur l-akkuzat
skond il-ligi.

Wiehed ghandu jkun ferm attent fl-apprezzament u nterpretazzjoni tal-
prova ndizzjarja ghaliex ghalkemm din hi prova ferm importanti, u kultant
anke aktar mill-prova diretta, pero', din hi prova li facilment tista' tqarraq
lil dak li jkun ged jghamel l-interpretazzjoni w apprezzament taghha.!?

10 De¢iza nhar il-5 ta” Lulju 2002 mill-Imhallfin Noel Arrigo, Joseph A. Filletti u Patrick Vella.
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24.In oltre u aktar recentement fis-sentenza II-Pulizija vs Cyrus
Engerer, il-Qorti tal-Appell Kriminali rriteniet illi :

Biex wiehed jistabilixxi jekk l-provi cirkostanzjali huma univoci wiehed
irid jara l-assjem ta” dawn ic-cirkostanzi migjuba bhala prova u li dan il-
konvinciment morali huwa wiehed ibbazat sal-grad rikjest tal-
prosekuzzjoni tac-certezza morali (u mhux dik assoluta) jew il-prova lil
hinn minn kull dubbju dettat mir-raguni. In oltre il-konkluzjoni biex tkun
univoka mhux necessarjament trid tkun l-uniku xenarju li jista jintlahaq
izda trid tkun l-unika wahda li tista twassal ghal htija b’'mod ragonevoli
kontra dak li jkun. Fi kliem iehor jekk jinholoq dubbju dwar l-univocita tal-
provi cirkostanzjali liema xenarju alternattiv ma jkunx wiehed ragonevoli,
dan ma jistax iwassal sabiex il-Qorti tillibera a bazi tan-nuqgas ta’

univocita.11

25.Kwindi minbarra r-regola li huwa mehtieg li tigi prodotta l-ahjar
prova, jekk f'kaz partikolari jkun hemm evidenza li tkun
¢irkostanzjali, indiretta jew indizzjarji, huwa essenzjali li tali provi
indizzjarji jkunu b’sahhithom bizzejjed kif ukoll li jkunu jippuntaw
t'direzzjoni wahda u ¢ioe” lejn il-htija tal-imputat u hadd iktar floku.
Jekk mill-banda l-ohra l-provi indizzjarji ma jkunux univoc¢i, ma

jkunux jistghu jaghmlu prova in sostenn tal-htija tal-imputat.

26.11li hija 1-Ligi stess li, qabel xejn, tafda l-ezerc¢izzju tal-analizi tal-
provi fidejn il-Qorti tal-Magistrati, u dan peress 1li 1-Qorti tal-
Magistrati tkun fl-ahjar qaghda tqis il-provi kollha ghax tkun ghexet
personalment il-process quddiemha. Hija setghet tara u tisma” lix-
xiehda jixhdu quddiemha. Ghalhekk huwa ghagqli li I-Ligi thalli
principalment dan l-ezerc¢izzju ta’ analizi u apprezzament tax-

xiehda tax-xhieda prin¢ipalment f'idejn il-Qorti tal-Magistrati ghax

Dec¢iza nhar it-8 ta” Mejju 2014 mill-Imhallef Michael Mallia.
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tkun rat, semghet u ghexet il-process quddiemha. B’hekk I-
ezer¢izzju tal-analizi u apprezzament tal-provi mill-Qorti tal-
Magistrati huwa ezercizzju importanzi hafna u li din il-Qorti ttih il-

piz li jixraqlu u dan ma jistax jigi disturbat kif gieb u lahaq.

27 Kemm dan l-ezercizzju tal-Qorti tal-Magistrati huwa mehtieg,
johrog ukoll mill-gurisprudenza Maltija, bhal fil-kawza Il-Pulizija
vs Lorenzo Baldacchino dec¢iza mill-Qorti Kriminali bhala Qorti tal-
Appell de¢iza nhar it-30 ta” Marzu 1963 mill-Imhallef William
Harding fejn intqal is-segwenti : -

Langas hu traskurabili I-fatt li I-ewwel Qorti kienet impressjonata bil-mod
serju u sod li bih xehdet din Consiglia kif hemm rikordat fis-sentenza
stess. Ma hemmx bzonn jinghad 1i l-komportament tax-xhud (demeanour)
hu fattur importanti ta' kredibilita (ara Powell, On Evidence, p. 505), u
kien, ghalhekk, li inghad mill-Qrati Inglizi segwiti anki mill-Qrati taghna,
illi "great weight should be attached to the finding of fact at which the
judge of first instance has arrived" (idem, p. 700), appuntu ghaliex "he has
had an opportunity of testing their credit by their demeanour under
examination'. Ghalhekk, kontra l-imputat hemm oltre dak ti sejjer
jinghad, dawn iz-zewg xhidiet li ma gewx bl-ebda mod Zvalorizzati, u li
jassodaw pjenament l-imputazzjoni;

28.F'dan il-kaz il-filmat mehud mis-CCTV u li fuqu l-parte civile
setghet tara l-incident isehh kif ukoll identifikat lill-appellant
jassumi importanza strategika. Dan il-filmat kien importanti wkoll
ghall-fini ta” dak li xehdu PS1147 Antoine Fenech li rtira u ra dan il-
filmat kif ukoll PC1056 1li wkoll ra dan I-kontenut tieghu. Biss jibga’
l-fatt li 1-Qorti tal-Magistrati tistqarr bla tlagliet li hija strahet
principalment fuq l-identifikazzjoni tal-appellant da parti tal-parte

civile RoseAnn Magro.
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29.Dan il-filmat kien jifforma parti mill-investigazzjoni kondotta mill-
Pulizija u ghenha sabiex minn fuqu setghet issir l-identifikazzjoni
tal-appellant mill-parte civile u konsegwentement setghu
jipprocedu b’dan il-kaz. Dwar dan il-punt, fis-sistema procedurali
Ingliz, u li fuqu l-Ligi procedurali penali Maltija hija msejsa, il-
Blackstone’s Criminal Practice 2019 ghandu dan x’jghallem :

The contents of photographs and films on which a party seeks to rely may
be proved by the production of the original; or by the production of a copy
proved to be an authentic copy; or by the parol evidence of witnesses who
have seen the photograph or film. In Kajala v Noble (1982) 75 Cr Aoo R 149
Ackner LJ held that the rule, that if an original document is available in a
party’s hands he must produce it and cannot give secondary evidence of it,
was confined to written documents in the strict sense of the term and has
no relevance to tapes or films. In Taylor vs Chief Constable of Cheshire (1986)
1 All ER 225, a video cassette recording, made by a security camera and
showing a person in a shop picking up an item and putting it into his jacket,
was played to police officers who identified the person as Taylor. The
recording, after it had been returned to the shop, was accidentally erased.
Evidence by the officers of what they had seen on the video was held to
have been properly admitted, on the ground that what they had seen on
the video was no different in principle from the evidence of a bystander
who had actually witnessed the incident, and the appeal against conviction
was dismissed. The Court of Appeal held that the weight and reliability of
the evidence had to be assessed carefully, and because identification was
in issue, by reference to the guidelines laid down in Turnbull (1977) QB 224,
which had to be applied in relation to not only the camera, but also to the
visual display unit or recorded copy and the officers. See also
Constantinou (1989) Cr App R 74.12

30.L-implikazzjoni ta’ din il-gurisprudenza Ingliza hija importanti
hafna ghall-fini ta” dan il-kaz inkwantu jammetti l-ammissibbilita

bhala evidenza fi proceduri kriminali :

just as a video recording of the commision of an offence is admissible, so
also a witness who has seen the recording may give evidence of what he
saw, as he is in effect in the same position a a witness with a “direct view of
the action” Taylor vs Chief Constable of Cheshire (1986) 1 All ER 22513

12 Oxford University Press, 2018, para F8.62, pagna 2652.
13 Oxford University Press, 2018, para F16.11, pagna 2793.
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31.Dan iwassal lil din il-Qorti sabiex tikkonkludi allura li 1-Qorti tal-
Magistrati setghet legalment u ragonevolment tistrieh fuq ix-xiehda
tal-parte civile kif ukoll tal-Pulizija fir-rigward ta” dak li huma raw
fuq il-video recording li gew murija sabiex jibbazaw l-investigazzjoni
taghhom minn hemm il-quddiem. Anke jekk il-Qorti tal-Magistrati
ma ratx hi stess dan il-filmat, hija xorta wahda setghet tistrieh fuq
dak li x-xiehda li rawh x’kellhom x’jghidu dwar il-kontenut tieghu.
Dan ifisser li allura li kemm RoseAnn Magro kif ukoll il-Pulizija
setghu jixhdu dwar dak li huma kienu raw fuq dak ir-recording
dagslikieku kienu huma stess xhieda tal-event li sehh, b’direct view

of the action.

32.Huwa veru li xi drabi tqum il-kwistjoni dwar l-attendibilita ta’
identifikazzjoni ta” persuna minn xhud okulari - kemm jekk dan isir
minn fuq video-recording kif ukoll jekk mhux. Il-problematika tal-
identifikazzjoni tippersisti in kwantu hija kwistjoni ta” fatt li hija
mbaghad rimessa lil min irid jiggudika l-fatti, il-Qorti tal-Magistrati
t'dan il-kaz, biex jara kemm u safejn tali identifikazzjoni tista’
tistrieh fugha. Dwar dil-problematika din il-Qorti taghmel
riferenza ghas-sentenza moghtija minn din il-Qorti kollegjalment
komposta fl-ismijiet Ir-Repubblika ta’ Malta vs Mark Pace deciza
nhar is-7 ta” Novembru 2002 fejn intqal is-segwenti :
L-ewwel aggravju ta' l-appellant, u forsi dak principali, huwa bazat fuq il-
kwistjoni delikata ta' l-identifikazzjoni ta' l-appellant b'dan li dak li I-

appellant gieghed jattakka hija 1-procedura adottata mill-pulizija biex issir
identification parade.
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Kif osservat il-Qorti ta' 1-Appell Kriminali (sede inferjuri) fil-kawza II-
Pulizija vs Stephen Zammit deciza fil-15 ta' Lulju 1998 (Vol. LXXXILiv.235),
"il-ligi taghna hi partikolarment skarsa dwar regoli li ghandhom x'jagsmu
ma' l-identifikazzjoni ta' imputat jew akkuzat. Infatti, I-unika disposizzjoni
tal-ligi in materja - l-artikolu 648 tal-Kodici Kriminali - hi redatta fin-
negattiv, fis-sens li tghid x'mhux mehtieg u mhux x'inhu mehtieg". Dik id-
disposizzjoni tipprovdi testwalment hekk:

"Biex issir il-prova ta' I-identita' ta' persuna li ghandha tigi maghrufa jew
ta' oggett li ghandu jingieb bhala prova, mhux mehtieg, bhala regola, 1i x-
xhud jaghraf dik il- persuna minn fost persuni ohra, jew dak l-oggett minn
qalb ohrajn bhalu, hlief meta 1-qorti, f'xi kaz partikulari, ikun jidhrilha
xieraq taghmel dan ghall-finijiet tal-gustizzja".

Dik l-istess Qorti ezaminat fid-dettal din il-kwistjoni, u billi huwa rilevanti
ghall-kaz odjern se jigi kkwotat in extenso. Hija fil-fatt qalet:

"Minn din id-dispozizzjoni jidher car li 1-legislatur ma riedx ixekkel lill-
partijiet fil-kawza b'regoli rigidi ta' kif ghandha ssir l-identifikazzjoni ta'
persuna jew oggett, izda halla fil-gudizzju prudenti tal-Qorti li tirregola
ruhha skond il-kaz. Din id-dispozizzjoni, naturalment, tapplika ghal
identifikazzjoni f'Qorti; meta si tratta ta' identifikazzjoni li tkun saret barra
mill-Qorti, bhal, per ezempju, fl-ghassa tal-pulizija, u li ghalhekk tkun
ipprecediet l-identifikazzjoni fil-Qorti, il-ligi taghna ma tghid xejn. Dan ma
jfissirx li ma hemmx regoli ta' prudenza dettati mill-bwon sens li
ghandhom jigu osservati, specjalment f'dawk li jissejhu identification
parades; dawn ir-regoli huma intizi fl-interess kemm tal-prosekuzzjoni kif
ukoll tad-difiza bl-iskop li l-identifikazzjoni ta' persuna bhala l-awtur ta'
reat jew bhala l-persuna altrimenti involuta fih tkun attendibbli b'mod li 1-
gudikant tal-fatt ikun jista' jserrah mohhu li ma hemmx zball f'dik 1-
identifikazzjoni. Fl-Ingilterra hafna minn dawn ir-regoli huma llum inkluzi
fil-Code of Practice D taht il-Police and Criminal Evidence Act, 1984.
S'intendi dawn ir-regoli mhumiex applikabbli ghal Malta, izda xi whud
minnhom huma utili hafna ghax ighinu biex jizguraw dak li nghad aktar 'l
fuq, u cioe’ l-attendibilita" ta' 1- identifikazzjoni. Hekk, per ezempju, wahda
minn dawn ir- regoli hi li meta jkun hemm aktar minn xhud wiehed u
dawna jkunu ser jintwerew xi ritratti, 'only one witness shall be shown
photographs at any one time' (para. 2, Annexe D) u dan bl-iskop ovvju li
xhud ma jkunx jista' jinfluwenza lix-xhud l-iehor. Ix-xhud ghandu jigi muri
numru sostanzjali ta' ritratti, mhux semplicement wiehed jew tnejn, u 'he
shall not be prompted or guided in any way but shall be left to make any
selection without help' (para. 4). Ir-ritratti hekk uzati, u specjalment dak li
talvolta x-xhud ikun indika bhala li jirrapprezenta lill-persuna li qed
jidentifika, ghandhom jigu ppreservati biex jekk ikun il-kaz, jigu esebiti fil-
Qorti. Kwantu ghal identification parades dawn ir-regoli jipprovdu, fost
hwejjeg ohra li:
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'The parade shall consist of at least eight persons (in addition to the suspect)
who so far as possible resemble the suspect in age, height, general
appearance and position in life' (para. 8, Annexe A, sottolinear ta' din il-

Qorti);

Jerga' jigi ribadit li n-non-osservanza ta' dawn ir-regoli ma jwassalx ghall-
inammissibilita” tal-prova ta' I-identifikazzjoni; ikun ifisser biss li, skond ic-
cirkostanzi partikolari tal-kaz, dik I-identifikazzjoni tista’ ma tkunx
attendibbli bizzejjed. Lanqas ma ghandu dan kollu jfisser jew jigi
interpretat bhala li hemm xi regola generali li xiehda okulari (eye-witness
testimony) hija minnha nnifisha inattendibbli jew li fiha xi perikoli. Kif
fisser Chief Justice Miles fis-Supreme Court of the Australian Capital
Territory fil-kawza Sharrett vs Gill (1993) 65 A Crim R. 44:

'l am unaware of any authority in this country or elsewhere that lays down
a general principle that all eye-witness testimony is subject to weaknesses
and dangers. It would be surprising if there were such a principle. Of
course, everybody knows that everybody else has human failings with
regard to such matters as observation, interpretation, recollection and
articulateness and such failings are assumed to be taken into account in
most cases by the tribunal of fact unless there is some particular need for
the fact-finder to refer to or to be referred to some aspect of the case where
such failings are relevant. The highest judicial authorities emphasise that,
in jury trials, cases of disputed identification require express and precise
reference to these human failings and this principle has been extended to
trials without a jury. However, it is hard to imagine life where people are
not able to act safely and sensibly upon their observations of what they see
and hear, and even upon their identification of fellow human beings by
such observations. The ability to distinguish one human being from
another and to recognise a person as one previously encountered are surely
basic skills indispensable to social existence, and skills well acquired at an
early age. What the lawyers call identification is essentially no different
from what is generally known as recognition’;

Fi kliem iehor huwa biss f'certu kazijiet li tista' verament tqum il-kwistjoni
ta' l-attendibilita® ta' identification evidence. Il-kaz klassiku fl-Ingilterra
huwa dak ta' Turnbull (1977) QB 224, fejn il-Qorti esprimiet ruhha hekk:

'First, whenever the case against the accused depends wholly or
substantially on the correctness of one or more identifications of the
accused which the defence alleges to be mistaken, the judge should warn
the jury of the special need for caution before convicting the accused in
reliance on the correctness of the identification or identifications. In
addition, he should instruct them as to the reason for the need for such a
warning and should make some reference to the possibility that a mistaken
witness can be a convincing one and that a number of such witnesses can
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all be mistaken. Provided that this is done in clear terms the judge need not
use any particular form of words.

Secondly, the judge should direct the jury to examine closely the
circumstances in which the identification by each witness came to be made.
How long did the witness have the accused under observation? At what
distance? In what light? Was the observation impeded in any way, as for
example, by passing traffic or a press of people? Had the witness ever seen
the accused before? How often? If only occasionally, had he any special
reason for remembering the accused? How long elapsed between the
original observation and the subsequent identification to the police? Was
there any material discrepancy between the description of the accused
given to the police by the witness when first seen by them and his actual
appearance?

Recognition may be more reliable than identification of a stranger; but even
when the witness is purporting to recognise someone whom he knows, the
jury should be reminded that mistakes in recognition of close relatives and
friends are sometimes made.

All these matters go to the quality of the identification evidence. If the
quality is good and remains good at the close of the accused's case, the
danger of a mistaken identification is lessened; but the poorer the quality,
the greater the danger' (ara Blackstone's Criminal Practice, 1991, pagna
1991; Archbold, 1997, pagni 1255-1256)".

33.11-Qorti tal-Magistrati gharblet lix-xiehda ta” RoseAnn Magro u
hassitha konvinta, sikura li tistrieh fugha. II-Qorti tal-Magistrati
kienet fl-aqwa posizzjoni biex tevalwa lix-xiehda ta” din ix-xhud in
kwantu ghexet il-process, rat u semghet lil din ix-xhud tixhed. Dik
il-Qorti setghet legalment u ragonevolment tasal ghall-konkluzjoni
taghha li temmen li din ix-xhud u ssib htija fl-appellant billi setghet
togghod u tistrieh fuq dak li qalet din ix-xhud. Kif inghad gabel,
skont l-artikoli 637 u 638 tal-Kodic¢i Kriminali jekk il-Qorti tal-
Magistrati emnet lil din ix-xhud, allura hija setghet tistrieh fuq dak
li qalet billi x-xiehda taghha taghmel prova intiera fil-konfront tal-
appellant.
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34.Dik il-Qorti rat li x-xhud RoseAnn Magro kienet konsistenti u
kredibbli wara li dik il-Qorti stharget l-imgieba ta’ Magro u
kkonkludiet li Magro kienet kawta hafna gabel ma hija waslet biex
tixli lill-appellant. Magro ma qgabditx u tefghetha ghal saqajha u
wahlet fl-appellant mill-ewwel. Hija hadet iz-zmien taghha
b’perjodu ta’ riflessjoni fuq dak li kienet giet murija qabel ma hija
waslet biex tikkonferma mal-Pulizija li kienet gharfet lill-appellant
bhala dak li deher fuq il-video recording miexi qrib hatna tal-karozza
taghha dakinhar li hija nnutat li kienet saret il-hsara meritu ta” dan

il-kaz.

35.11-Qorti tal-Magistrati kienet konvinta mix-xiehda ta” din ix-xhud
anke minhabba li kienet dettaljata hafna f'dawk id-diversi aspetti,
fattizzi, karatteristici, marki u fatturi ohra li normalment huma
assocjati mal-identifikazzjoni ta’ persuna minn xhud okulari. Ix-
xiehda ta” Magro hija wkoll imsahha bix-xiehda ta” David Carabott
u tal-Pulizija li investigaw dan il-kaz. Biss dik il-Qorti setghet anke
issib htija fl-appellant fir-rigward tal-imputazzjoni irrispettivament

minn dak li xehdu 1-Pulizija u xhieda ohra.

36.Konsegwentement din il-Qorti tqis li in bazi ghall-provi prodotti, il-
Qorti tal-Magistrati setghet legalment u ragonevolment tasal ghall-

konkluzjoni milhuga minnha.

Decide
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Ghaldagstant il-Qorti qeghda, ghall-motivi premessi, tichad l-appell u

tikkonferma s-sentenza appellata.

Aaron M. Bugeja
Imhallef
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