-ratio, zvilupp legislattiv u gurisprudenzjali tal-istitut tal-kontumacja

FIL-PRIM’AWLA TAL-QORTI CIVILI
IMHALLEF
ONOR. GRAZIO MERCIECA LL.D.

ILLUM 30 ta’ Jannar 2020

Rikors Nru. 425/2019 GM
Michael Spiteri Bailey KI 316179M u Nicolette Spiteri Bailey KI 512878M
\E}

Unique Investments Holding Limited C29115 u b’digriet tal-5 ta’
Dicembru 2019 isem is-socjeta’ konvenuta gie mibdul ghal Unique

Investments Holdings Limited

11-Qorti,

Rat 11 s-socjeta” konvenuta ma pprezentax l-eccezzjonijiet tieghu entro t-terminu

legali u ghalhekk hija kontumaci;



Rat ir-rikors tas-soc¢jeta’ konvenuta tal-24 t’Ottubru 2019 li permezz tieghu
ippruvat tiggustifika I-kontumacja taghha, u r-risposta oppozitorja tal-atturi

pprezentata fis-27 ta’ Novembru 2019;
Ikkunsidrat:

[li I-ewwel ilment fir-rikors huwa li n-notifika nharget f’isem Unique
Investments Holding Limited mentri isimha huwa Unique Investments Holdings
Limited. Dan l-ilment sejjer jigi skartat billi n-numru tal-kumpannija huwa
sewwa identifikat fl-okkjo u ghalhekk ma jista’ jkun hemm l-ebda dubbju dwar

l-identita” tal-konvenuta. I1-Qorti ordnat korrezzjoni fl-okkju;
Zviluppi dotttrinali, gurisprudenzjali u legislattivi tal-istitut tal-kontumacja

I kif spjegat din il-Qorti diversament ippreseduta fil-kawza Renato Aquilina
et vs Christopher James Arthur Townshend - 16.10.2017:

“Ill1 jekk thares lejha mil-lat oggettiv, kontumacja tfisser, iktar milli ma tkunx
prezenti waqt is-smiegh fil-kawza, 11 ma tiddefendix ruhek — non defendere
videtur, non tantum qui latit, sed is qui praesens negat se defendere, aut non vult

suscipere actionem (1. 52, ff. de div. regul.jur.);

[111 1il hinn mill-uzu taghha fil-foro legali, fl-ilsien Taljan, il-kelma contumacia
kienet originarjament tfisser dizubbidjenza b’rizultat ta’ suppervja; li wieched ma
jbaxxix rasu ghall-awtorita’ tal-Knisja minkejja 1-konsegwenza serja li jista’ jigi
skumnikat; f’termini iktar generali li wiehed ma jbaxxix rasu quddiem superjur
tieghu: “Contumacia ¢ quando 'vomo hae in dispetto suo maggiore, e negali di
fare 1'onore o 'l servigio che per ragione li dé fare " (XXV 14). Skont il-Libro
de' vizi e delle virtudi ta’ Bono Giamboni, il-kontumacja ““¢ elencata tra 1 vizi

che derivano dalla vanagloria"';

! Renato Aquilina et vs Christopher James Arthur Townshend — PA - 16.10.2017



[li fi zminijiet bikrija, kienu jintuzaw mezzi iktar enerceti¢i u drammatici biex
igieghlu lill-konvenut jidher ghall-gudizzju: l-attur kien awtorizzat ikaxkar lill-
konvenut riluttanti — abtorto collo (litteralment: b’ghonqu mghawweg — sal-
ghatba tal-Qorti. Fil-lingwagg komuni Ruman din il-frazi kienet tfisser 11 wiehed
ikun imgieghel jaghmel xi haga ghal quddiem l-imhallef. Iktar tard bdew
jintuzaw mezzi inqas goffi izda xorta wahda horox, bhas-sekwestru tal-gid tal-
konvenut (/’immissio in bonorum possessionem). Jekk minkejja dan kollu I-
konvenut kien xorta wahda ma jitfac¢ax (sakemm ma tkunx ga bdiet l-ewwel fazi
msejjha in jure) il-kawza ma kinitx tista’ titkompla ghax il-/itis contestatio ma
setghetx issehh minghajr il-partecipazzjoni taz-zewg partijiet fil-kawza (ara fost
l-ohrajn Bonamici, Storia della procedura civile romana (Pisa, 1886), vol. 1 p.
578). Ghal ragunijiet ovvji, din is-sistema la kienet logika u l-anqas gusta; 1a mal-
attur u l-anqas mal-konvenut. Minhabba din il-hruxija, kien jinghad fl-awli tal-

qrati li “contra contamaces omnia jura clamant”;

[lli biz-zmien, il-ligi evolviet b’mod 1i I-prezenza tal-konvenut ma baqghetx
indispensabbli billi beda jitqies li jekk ma jidhirx ikun qieghed jikkontesta t-talba.
L-attur beda jista’ jressaq il-provi tieghu u, jekk jirnexxielu jipprova l-kaz tieghu,
il-konvenut kien jigi kkundannat bhala kontumaci, fis-sens li ma jkunx obda 1-
ordni tal-Qorti biex jidher quddiemha. B’danakollu, ghalkemm ma baqghetx il-
htiega tal-prezenza tal-konvenut biex tkun tista’ ssir il-kawza, xorta wahda
baqghu it-trac¢¢i ta’ qabel 1i jikkastigaw lill-konvenut talli jonqos 1i jidher u
jiddefendi lilu nnifsu. Anke llum il-kontumaci ghandu jigi ppenalizzat billi ma
jithalliex jikkontradixxi I-fatti mressqin mill-attur u lanqas jithalla jressaq il-provi

tieghu. Id-difiza tieghu hija ghalhekk imdghajjfa sew;

[11i minhabba I-fatt 11 1-effetti tieghu — ta’ natura punittiva — huma odjuzi, 1- stitut
tal-kontumacja minn dejjem kien suggett ta’ kontroversja. Sa zminijiet ricenti
baqa’ jigi ripetut li l-istitut tal-kontumacja huwa msejjes fuq il-presuppost 1i 1-

imharrek, bin-nuqqas tieghu li jwiegeb ghax-xilja u t-talba tal-parti attrici, ikun



wera dispett lejn is-sejha tal-Qorti biex jidher quddiemha, liema dispett il-ligi
thares lejh bhala ghemil li jisthoqqlu piena — dik li ma jkunx jista’ jindahal fit-

tressiq ta’ provi billi dan jammonta ghal forma ta’ dizordni socjali?;

11 ghall-bidu, l-aspett punittiv konsistenti fl-eskluzjoni tal-konvenut milli
jipprezenta nota ta’ ec¢ezzjonijiet kien jigi adoperat ad unguem minn dawn il-
Qrati izda, tenut kont ta’ ¢irkostanzi varji i kienu jindikaw u jesigu mitigazzjoni
fir-regoli tal-procedura, l-istess Qrati bdew, fil-kazi fejn ikun hekk indikat u fl-
ahjar sens ta’ gustizzja, “ixellfu” din ir-rigidita’ u dan sewwa sew minhabba I-
effett irriversibbli li I-kontumacja kienet iggib maghha. Fil-fatt jirrizulta li 1-Qrati
taghna 1ddecidew li r-rigorozita’ tal-procedura ghandha tigi mitigata fis-sens li
fejn 11-Qorti tkun sodisfatta li ma kien hemm ebda nuqqas volut min-naha tal-
persuna mharrka li jista’ jammonta ghal htija, m’ghandu jkun hemm l-ebda

diffikulta’ li 1-kontumacja titqies bhala wahda gustifikata;

[li sfortunatament gara wkoll li maz-zmien il-flessibilita’ 1i bdiet turi 1-Qorti
skond 1il-kaz, dejjem fl-interess tal-gustizzja, wasslet ghal cCerta nuqqas ta’
uniformita’ u f’certi kazi anke waslet ghal dec¢izjonijiet inkongruwi ghal xulxin.
Kaz fejn il-fattispecje tieghu kienu pjuttost jiffavorixxu l-gustifikazzjoni tal-
kontumacji gieli gie michud, filwaqt 11 kaz iehor fejn in-nuqqas kien jidher aktar
evidenti u mhux skuzabbli gieli gie accettat bhala wiehed skuzabbli. Il-punt ta’
divergenza ma jkunx proprjament konness mal-prin¢ipju involut imma ma’ 1-
applikazzjoni jew ma’ l-interpretazzjoni ta’ l-istess princ¢ipju. Dawn il-vucijiet

dissonanti ma jghinux biex ikun hemm i¢-¢ertezza tad-dritt;

[li fil-fehma tal-Qorti tal-Appell®, dec¢izjoni li serviet bhala punt ta’ tluq ghal dak

11 jikkoncerna l-istitut tal-kontumacja u 1-prin¢ipji li ghandhom jirregolawha hija

2 ara wkoll id-de¢izjoni in re: Vella pro et nomine v. Vella, Appell Kummercjali, 21 ta’ Mejju 1993, Koll. Vol.
LXXVILii.170

3 Noel Calleja v Middlesea Valletta Life Azzurance Co. Ltd. 28.01.2005 Qorti tal-Appell (Superjuri)



dik fl-ismijiet Vittoria Cassar vs Carmelo Vassallo de¢iza mill-Qorti ta’ 1-Appell
(Sede Inferjuri) fid-29 ta’ Mejju 1937 (Vol XXIX.i.1581) mill-Imhallef William
Harding fejn fiha gew elenkati 1-princ¢ipji 11 gejjin;

(1) Il-kontumacja ma tistax tigi ritenuta gustifikata jekk kienet volontarja;
(2) Langas tista’ tigi gustifikata jekk kienet almenu kolpuza;

(3) Biex ikun hemm lok ghall-gustifikazzjoni hemm bzonn li tigi pruvata kawza

gusta;
(4) Din il-kawza gusta ghandha tkun tikkonsisti f impediment legittimu;

(5) L-impediment, biex ikun legittimu, ghandu jkun indipendenti mill-volonta’

tal-kontumaci;

(6) L-izball m’hux impediment legittimu jekk ma jkunx zball invin¢ibbli, ghaliex

jekk ikun vin¢ibbli, allura jigi ekwiparat ghall-kolpa;

(7) Dan l-impediment legittimu jista’ jkun, kif intqal, “una necessita’ impellente

di chiamata ad altri doveri imprescindibili”;

(8) L-impossiblita’ i wiehed jidher ghas-subizzjoni jew almenu d-diffikulta’
gravi, biex tista’ tikkostitwixxi impediment legittimu ghandha tkun fizika, u

ecCezzjonalment biss tista’ tkun morali;

I1li dawn l-istess principji gew riaffermati f’diversi decizjonijiet ta’ dawn il-

Qrati*;

[1li mal-milja taz-zmien anke 1-legislatur hass il-bzonn li jintrodu¢i emendi ghal

4 fosthom Paul Grixti vs Direttur tax-Xogholijiet Pubblici, de¢iza mill-Qorti tal-Appell Civili fit- 12 ta’ Dicembru
1975, u d-deiczjoni fl-ismijiet Margaret Bugeja et vs Alfred Ellul de¢iza mill-Qorti tal-Appell (Sede Inferjuri) fit-
13 ta’ Jannar, 1999.



dan l-istatut — hekk ara 1-Att XXIV tal-1995 b’referenza ghall-Artikolu 158 tal-
Kap. 12. Iz-zmien ghall-prezentata ta’ nota ta’ eccezzjonijiet gie estiz ghal
ghoxrin jum u fil-kaz ta’ kontumacja nghatat anke I-possibilita’ ta’ prezentata ta’
nota ta’ osservazzjonijiet — in omagg tal-prin¢ipju ribadit fil-gurisprudenza
kostanti taghna 1i mqar jekk f’istat ta’ kontumacja, il-parti mharrka kellha titqies
bhala wahda li geghda tirrimetti ruhha ghall- gustizzja tal-Qorti u b’ebda mod ma
hi ged tammetti t- talba;

[11i huwa utli 1i [-Qorti tfakkar l-ammoniment moghti mill-kumitat tal-Permanent

Law Reform Commission fir-rapport tieghu tat-22 ta’ Novembru 1993:

“The obtaining position with regard to default varies depending upon the manner
in which the proc¢eedings are instituted, and that is whether by writ of summons
or libel, as well as depending upon whether the proceedings are taken in the
inferior or superior courts or on a first or second instance. Though the possibility
of default exists 1in all cases the matter is visited with the full vigour of the law
only in the case of proceedings instituted by writ of summons in the Superior
Courts. In such cases section 158(9) provides that if the defendant makes default
in filing the statement of defence and declaration mentioned in that section, the
court shall give judgement as if the defendant failed to appear to the summons,
unless he shows to the satisfaction of the court a reasonable excuse for the default

in filing the statement and declaration within the prescribed time.

“The Commission is of the opinion that this provision is excessively
formalistic and ritualistic (emfasi mizjuda mill-Qorti) in its view of the
proceedings. The right to a fair hearing inherent in a party is very often, in this
manner, made dependent on the efficiency or otherwise of the lawyer entrusted
with his defence. Moreover the Commission has noted that other Courts do not
always adopt a standard rule in qualifying as culpable or othewise the failure to

present the defence in good time. When one considers the serious consequence



attendant at law upon default, a situation where a standard rule is not applied

throughout is unacceptable.

“The Commission has also directed its study to the position obtaining in foreign
jurisdictions. The comparative ease with which default can be curred in these
jurisdictions compares starkly with the position obtaining in Malta. The position
in England goes further than anywhere else and allows a default judgement to be
set aside if the defendant can show to the satisfaction of the court that he had a
good defence which he could have set up to the claim ( John O’Hare and Robert
N. Hill, Civil Litigation, p. 251.). In Italian procedure it is possible for the
defendant to cure his default by putting in an appearance, even at a later stage
than that established for raising his defence (Satta, Commentario al Codice di
Procedura Civile, p. 387). The Commission favours the amendment of Maltese
law to bring it in line, on this point, with the position obtaining in other foreign

jurisdictions.

“The Commission is therefore suggesting that the position should be amended so
that a party will be allowed to cure his default if he can show to the satisfaction
of the court that there was no fault on his part in the default or that prima facie he

can put up a defence to the claim”.

L-emenda ghall-artiklu 158 fir-rigward, kif proposta mill-Kummissjoni, kienet

taqra hekk:

“If the defendant makes default in filing the statement of defence and declaration
mentioned in this section, the court may, after hearing such evidence as it may
consider necessary, give judgement as if the defendant failed to appear to the
summons, unless he shows to the satisfaction of the court a reasonable excuse for
his default in filing the statement and declaration within the prescribed time, or

unless he satisfies the court that he has a prima facie defence, in law or in fact,



to the action on the merits or unless he otherwise discloses such issues of law or

of fact as may be deemed sufficient to entitle him to defend the action™;

[l fil-fatt, is-suggeriment tal-Kummissjoni intlaga’ mil-legislatur b’mod

sostanzjalment attenwat . Il-ligi illum taqra hekk:

“158(10): Jekk il-konvenut jonqos li jipprezenta r-risposta guramentata
msemmija f’dan l-artikolu, il-qorti tiddeciedi 1-kawza bhallikieku l-konvenut
baga’kontumac¢i kemm-il darba ma jippruvax ghas-sodisfazzjon tal-qorti
raguni tajba li ghaliha naqas li jipprezenta r-risposta guramentata fiz-zmien
li jmiss. //-qorti ghandha, madankollu, qabel ma taghti s-sentenza, taghti lill-
konvenut Zmien gasir li ma jistax jiggedded biex fih jaghmel sottomissjonijiet bil-
miktub biex jiddefendi ruhu kontra t-talba tal-attur. Dawk is-sottomissjonijiet
ghandhom jigu notifikati lill-attur li jkollu zmien qasir biex jirrispondi.”(il-parti

fl-italics giet mizjuda mil-legislatur);

Ili jekk wiehed iqabbel dan is-subartikolu ma dak 1i gie elenkat fis-sentenza
surreferita “Bugeja v. Ellul™ isib 1i hemm konvergenza. Dan maghdud, pero’,
xorta wahda jibga’ mhux ghal kollox ben definit x’tikkostitwixxi “raguni
gusta” meta mill-prin¢ipju wiehed jghaddi ghall-ezami tal-fatti. Fil-fatt gara li
ftit ftit bdiet tidhol il-prassi — ghalkemm mhux b’mod uniformi — li galadarba
konvenut in kontumacja jidher personalment fl-ewwel appuntament tal-kawza,
allura dan beda jitqies bhala turija li ma kienx hemm dak id-dispett jew
kontumacja li trid tirrizulta biex il-kontumacja ma tigix iggustifikata. I1-Qorti tal-
Appell® izda ghamlitha cara li gustifikazzjoni merament bazata fuq il-prezenza
tal-parti mharrka fl-ewwel appuntament tal-kawza m’huwiex bizzejjed bhala

turija 1i ma hemmx dispett jew kontumacja lejn l-awtorita® gudizzjarja. Dik il-

> dec¢iza mill-Qorti ta’ 1-Appell (Sede Inferjuri) fit-13 ta’ Jannar, 1999.

® Noel Calleja v Middlesea Valletta Life Azzurance Co. Ltd. 28.01.2005 Qorti tal-Appell (Superjuri)



prezenza ta’ I-imharrek — fatt fih innifsu pozittiv — hija invece mehtiega bhala
parti mill-indagni li tkun trid issir mill-Qorti biex tistabilixxi jekk kienx hemm
tassew “kawza gusta” jew le. Dan hu hekk ghar-raguni li I-gustifikazzjoni ta’
kontumac¢ja ghandha tibqa’ titqies bhala e¢¢ezzjoni ghar-regola li I-imharrek
hu tenut li jwiegeb bil-miktub b’nota fiz-zmien stipulat fil-Kodici ta’
Organizzazzjoni u Pro¢edurali Civili, u bhala tali I-e¢¢ezzjoni m’ghandha qatt

tipprevali u tissupera dik 1i hija r-regola;’

Ikkunsidrat:
Jekk hemmx raguni gusta ghall-kontumacja

[1li saru attentati ta’ notifika fis-sede tal-kumpannija fit-22.05.19; 03.06.19; u
(wara l-hinijiet legali) fit-13.06.19. Saret il-pubblikazzjoni f’gurnal lokali ta’
kuljum fit-23.08.2019 u fil-gazzetta tal-Gvern fid-09.07.2019. Il-process tat-
trasferiment tal-ishma gie konkluz lejn nofs Awwissu 2019 u r-registrazzjoni

formali tat-trasferiment sehhet fil-31 t’Awwissu 2019;

I1li s-so¢jeta” konvenuta tadduci bhala raguni gusta ¢-cCirkostanzi li sabet ruhha
fihom fiz-zmien meta saret in-notifika, meta kien qieghed isir tibdil ta’ diretturi
u azzjonaisti. Din saret fl-indirizz uffi¢jali taghha li kien 1-indirizz ta’ wiehed
mill-azzjonisti uxxenti. Granet wara li saru t-trasferimenti, sar bdil fl-indirizz
registrat tas-socjeta’ konvenuta. Ghalhekk tissottometti li kien impossibbli ghall-
azzjonisti u diretturi I-godda li jkollhom gharfien ta’ din il-kawza. Fil-fatt saru
negozjati mid-dirigenti I-godda mal-atturi izda dawn qatt ma semmew il-kawza.
Min-naha l-ohra, l-atturi jsostnu li I-azzjonisti antiki kienu ilhom iktar minn xahar
bl-affissjoni mwahhla mal-bieb tal-uffic¢ju registrat. Min-naha l-ohra, il-fatt 11 1-

azzjonisti 1-godda gqaghdu jinnegozjaw mal-atturi (kien hemm laqgha fid-19 ta’




Settembru 2019) dwar il-konvenju huwa sinjal ¢ar 1i kienu jafu b’din il-kawza
ghax kieku ma kinux jafu kienu jikkonkludu li I-konvenju kien skada u li allura

ma kien hemm I-ebda htiega li jsiru negozjati;

Ili 1-piz tal-prova li s-so¢jeta’ konvenuta ma kinitx taf bil-kawza huwa fuq
spallejha. Jirrizulta li d-dirigenti antiki kienu jafu, jew almenu messhom kienu
jafu, bil-kawza billi gew debitament notifikati. Ma hemm I-ebda diverbju dwar
il-validita’ tan-notifika. Mhux biss. Imma xejn ma huwa verosimili li d-dirigenti
I-godda marru jitrattaw fuq konvenju li safejn kienu jafu huma kien skada. Illi
ghalhekk is-so¢jeta” konvenuta ma rnexxilhiex tikkonviné¢i lil din 11-Qorti li ma

kinitx taf b’din 1l-kawza.

Decide:

Ghal din ir-raguni 1-Qorti qieghdha tichad it-talba ghall-purgazzjoni tal-

kontumacja.

Spejjez rizervati ghall-gudizzju finali.

Moqrija.

ONOR. IMHALLEF

GRAZIO MERCIECA
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