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QORTI CIVILI
PRIM’AWLA

ONOR. IMHALLEF
LAWRENCE MINTOFF

Seduta tat-2 ta’ Dicembru, 2019

Rikors Mahluf Numru 971/2016 LM

Hotel San Antonio Limited (C 302)

Vs.

Edrichton Holidays Limited (C 3111)

lI-Qorti,

Rat ir-Rikors Mahluf ipprezentat fit-28 ta’ Ottubru, 2016 minn Hotel San
Antonio Limited (C 302) (minn issa 'l quddiem “is-socjeta attric¢i”), u mahluf
minn Vincent Degiorgio (K.I. 164171M) in rapprezentanza tal-istess, li jghid kif
gej:

1. llli s-socjeta intimata hija debitrici tas-socjeta rikorrenti fis-somma ta’ tlieta u

ghoxrin elf, seba’ mija wiehed u tletin Euro u ghaxar centeimi (€23,731.10)
rapprezentanti prezz ta’ hlas ghal servizz ta’ akkomodazzjoni turistika fil-lukanda
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San Antonio, San Pawl il-Bahar rezi mis-socjeta mittenti fil-konfront ta’ klijenti tas-
socjeta intimata, u dan kif jidher minn kopja ta’ rendikont hawn anness u
mmarkat Dokument “SB1”;

2. llli s-soc¢jeta intimata, minkejja li interpellata diversi drabi sabiex thallas, bagghet
inadempjenti;

3. llli d-debitu hawn imsemmi huwa cert, likwidu u dovut u s-socjeta intimata
m’ghandhiex eccezzjonijiet x’taghti ghat-talba rikorrenti.

Ghaldagstant, ir-rikorrenti jitolbu lil din I-Onorabbli Qorti joghgobha:

1. Tipprocedi ghas-sentenza skont it-talba rikorrenti bid-dispensa tas-smigh tal-
kawza ai termini tal-Artikoli 167 et sequitur tal-Kodi¢i Tal-Procedura Civili
(Kap. 12 tal-Ligijiet ta’ Malta); u

7

2. Tikkundanna lis-socjeta intimata thallas lis-socjeta rikorrenti s-somma ta
tlieta u ghoxrin elf, seba’ mija u wiehed u tletin euro u ghaxar centezmi
(€23,731.10) rapprezentanti prezz ta’ hlas ta’ servizzi ta’ akkomodazzjoni
turistika rezi mis-socjeta rikorrenti fuq inkarigu tas-socjeta intimata.

Bl-ispejjez, inkluzi dawk tal-mandat ta’ sekwestru Nru. 1475/2016 u bl-imghaxijiet
legali mid-data tal-ahhar hlas ghal servizz ta’ akkomodazzjoni sad-data tal-effettiv
pagament kontra s-socjeta intimata li d-diretturi u r-rapprezentanti taghha huma
ingunti minn issa in subizzjoni.

Rat illi s-soc¢jeta konvenuta Edrichton Holidays Limited (C 3111), (minn issa’l
quddiem “is-so¢jeta konvenuta”) ressget nota ai termini tal-artikolu 170(1)
tal-Kapitolu 12 tal-Ligijiet ta’ Malta sabiex tattakka r-regolarita tal-proceduri
sommarji uzati mis-soc¢jeta attri¢ci ghax ma jghoddux ghall-kaz odjern, fejn
ecCcepiet:
1. i l-ewwel nett, it-talba u I|-procedura uzata mis-socjeta rikorrenti huma
intempestivi u irregolari u dan stante illi s-socjeta esponenti thaddan kont kurrenti u
miftuh ghas-socjeta rikorrenti u ghalhekk I-ebda ammont ma’ seta’ jintalab sakemm

ikun maghlugq l-istess kont kurrenti ai termini tal-artikolu 264 tal-Kap. 13 tal-Ligijiet ta’
Malta;
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2. i din hija raguni bizzejjed sabiex jigu eskluzi I-proceduri sommarji specjali stante
li hemm nuqqas tal-element ta’ likwidita tas-somma mitluba;

3. llli sussegwentement, minghajr pregudizzju ghas-suespost, ghalkemm il-kont
kurrenti ghadu ma nghalagx jidher li s-somma bilancjali ma teccedix hamest elef mija
u sebgha u hamsin Euro (€5,157) sal-ahhar ta’ Settembru 2016 u mhux l-ammont
mitlub u dan kif jista’ jigi ppruvat waqt dawn il-proceduri permezz ta’ dokumenti
appositi;

4. llli ghalhekk is-socjeta rikorrenti ma kellhiex jedd tipprocedi bil-procedura
sommarja u dan stante illi s-socjeta esponenti ghandha diversi eccezzjonijiet xi
tressaq;

5. llli s-socjeta rikorrenti ged tirriserva illi tressaq ukoll eccezzjonijiet ulterjuri.

i fid-dawl ta’ dan huwa sottomess li I-proceduri sommarji huma inapplikabbli u
irregolari.

Rat id-digriet taghha moghti fl-udjenza tal-5 ta’ Dicembru, 2016 fejn in vista
tas-sottomissjonijiet imressqa mis-socjeta konvenuta fin-nota taghha, qgieset
illi din kellha e¢éezzjonijiet x’taghti, u ghalhekk din giet moghtija ghoxrin (20)

gurnata sabiex tressaq ir-Risposta Mahlufa taghha.

Rat ir-Risposta Mahlufa tas-socjeta konvenuta Edrichton Holidays Limited (C
3111) ipprezentata fit-23 ta’ Dicembru, 2016 u mahlufa minn Louis Tabone

(K.I. 576847M) in rapprezentanza tal-istess, fejn ec¢cepiet:

1. i din ir-risposta guramentata gieghda tigi pprezentata mis-socjeta esponenti
wara illi din I-Onorabbli Qorti pprovdiet permezz ta’ digriet datat 5 ta’ Dicembru
2016 ai termini tal-Artikolu 170 tal-Kap. 12 tal-Ligijiet ta’ Malta sabiex is-socjeta
tipprezenta din ir-risposta guramentata fi zmien ghoxrin (20) gurnata kif hemm
stipulat;

2. Intempestivita. Illi t-talba ghall-hlas ta’” ammonti sa Settembru 2016 mis-socjetd
rikorrenti hija intempestiva stante li I-kontijiet bejn il-kontendenti jinghalqu fl-

1Skont I-istatements prezentati mis-socjeta rikorrenti mar-rikors guramentat taghha.
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ahhar ta’ Ottubru 2016. Fil-fatt, parti sostanzjali mir-relazzjoni kummercjali hija
bbazata fuq principji ta’ kont kurrenti fejn avvanzi li jkunu saru mill-intimata jigu
allokati, pacuti jew rifuzi skont I-uzu tal-facilitajiet li toffri r-rikorrenti. Ghalhekk it-
talbiet ghandhom jigu michuda ghaliex ma jirriflettux il-ftehim milhug bejn il-
kontendenti u operat tul is-snin;

3. llli subordinatament, minghajr prequdizzju ghall-fuqg eccepit, is-somma dovuta sal-
ahhar ta’ Ottubru 2016, ghas-saldu, mis-socjeta esponenti skont rikonciljazzjoni
maghmula minnha (ara ‘Dok. E1’ hawn anness ma’ din ir-risposta) hija ta’ erbgha
u tletin elf u tmien mija u tlieta u erbghin euro u hamsa u sittin centezmi
(€34,843.65) u dan kif ser jigi mfisser fid-dettall fil-mori ta’ dawn il-proceduri;

4. i kull ammont illi jikkonsisti f’bookings ta’ Tour Operator barrani jisimha
‘Lowcostbeds.com Limited’ li falliet u, illi kif gie accettat mill-istess socjeta
rikorrenti permezz tal-booking vouchers u wkoll minhabba I-portata tal-ftehim bejn
iz-zewg partijiet ta’ Marketing and Use, dawn I-istess bookings m’ghandhom qatt
jithallsu mis-socjeta esponenti. Dan ser jigi mfisser fid-dettall fil-mori ta’ dawn il-
proceduri permezz ta’ xhieda apposita jekk ikun il-kaz;

5. Salv eccezzjonijiet ulterjuri skont il-Ligi jekk ikun permissibbli.

Bl-ispejjez kollha kontra s-socjeta rikorrenti.

Dikjarazzjoni ta’ fatti ai termini tal-Artikolu 158(3) (¢) tal-Kap. 12 tal-Ligijiet ta’ Malta:

1. llli s-socjeta esponenti topera fil-qasam tat-turizmu u ilha hekk topera ghal dawn |-
ahhar erbghin (40) sena;

2. r-relazzjoni tal-intimata mar-rikorrenti hija wahda mibnija fuq zewg binarji.
Wahda fejn tagixxi bhala marketing operator tar-rikorrenti fejn tippercepixxi
commission fuq il-bejgh tal-kmamar u Il-ohra fejn hi stess tixtri I-kmamar u
tbieghhom bi profitt. Fug tal-ewwel hi mhux responsabbli ghall-hlas tar-rikorrenti
waqt li fuq tal-ahhar hija responsabbli ghall-hlas tal-bejgh tal-kmamar;

3. i r-relazzjoni kuntrattwali ghall-istagun tax-xitwa u dak tas-sajf hi bbazata fuq
‘Special Offer Definite Agreement for the Marketing and Use of Tourist
Accomodation’ kif ukoll skont “Bookings Confirmation Vouchers” ghal kull booking

partijiet (dawn gew annessi bhala ‘Dok. E2’ u ‘Dok. E3’ ma’ din ir-risposta
guramentata);
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4. |lli parti sostanzjali tar-relazzjoni bejn il-partijiet fi hdan il-ftehim fug imsemmi kif
ukoll ai termini ta’ kull booking voucher separat, kienu jsiru diversi advance
payments ta’ fondi lis-socjeta rikorrenti min-naha tas-socjeta esponenti. Dawn
kienu jissejhu pagamenti ta’ Early Booking Discount (‘EBD’) ta’ persentagg fil-mija
tal-ammont ta’ bookings sabiex jinghata skont fuq I-istess bookings min-naha tas-
socjeta rikorrenti. Din il-prassi kummercjali kienet ilha hekk ghaddejja ghal diversi
snin b’mod illi I-kontijiet reciproki taz-zewg partijiet qatt ma kienu gew maghluga
definittivament sakemm kien ghaddej negozju bejn il-kontendenti.

5. llli gara illi Tour Operator barrani, Lowcostbeds.com Limited, ghal xi raguni jew
ohra falla fil-15 ta’ Lulju 2016 u ma baqax jopera (ara ‘Dok. E4’ hawn anness). Fil-
fatt is-socjeta esponenti, in buona fede, kienet minnufih infurmat lis-socjeta
rikorrenti dwar dan permezz ta’ korrispondenzi elettronici (kopja hawn annessa u
mmarkata bhala ‘Dok. E5’). Peress illi s-socjeta esponenti kienet topera mas-
socjeta rikorrenti permezz ta’ ftehim ta’ Marketing and Use of Tourist
Accomodation kienet ghalhekk tirreklama I-offerti tas-socjeta rikorrenti ma’ inter
alia, din it-Tour Operator barranija. Fil-fatt f’kull Booking Voucher separat, Ii s-
socjeta esponenti kienet tibghat lis-socjeta rikorrenti fejn kien jigi accettat mill-
istess socjeta rikorrenti, kien hemm stipulat illi s-socjeta esponenti ma kinitx ged
tkun responsabbli ghal ebda pagament tal-istess bookings stante li kellu jkun it-
Tour Operator barrani (f'dan il-kaz il-Lowcostbeds.com Ltd) li kellu jhallas;

6. llli skont rendikont maghmul minghajr pregudizzju mis-socjeta esponenti kif hawn
anness jidher illi -ammont totali fug Il-istatement tas-socjeta rikorrenti (mhux
f'dawn il-proceduri) sal-ahhar ta’ Ottubru 2016 huwa ta’ mitt elf u erbgha u
ghoxrin u sitt mija u sebgha u tmenin euro u sitta u tmenin centezmu
(€124,687.86) (ara rendikont tas-socjeta esponenti hawn anness bhala ‘Dok. E1°).
Dan ser jigi spjegat fid-dettall waqt il-mori ta’ dawn il-proceduri;

7. llli konsegwentement, ir-rikorrenti skorrettement allokat I-ammont ta’ mitt elf Euro
(€100,000) li kellhom jigu allokati lill-kumpanija ohra fi hdan I-istess grupp ta’
kumpanniji u cioe lis-Seabank Hotel and Catering Limited (ara ‘Dok. E6’ bhala
prova ta’ dan li ser jigi spjegat fid-dettall). Tenut kont tas-somma globalment sal-
ahhar ta’ Ottubru 2016 hemm l-ammont ta’ erbat elef u erba’ mija u tmienja u
ghoxrin u sebgha u tmenin Euro (€4,428.87) li huma ammonti diga mhallsa, |-
ammont ta’ sitt elef u mija u tnejn u sebghin euro u sitt centezmi (€6,172.06) li ma
jagbilx mas-sistema interna tas-socjeta esponenti ghal diversi ragunijiet misti u I-
ammont ta’ sebghin elf u hames mija u sittax-il euro u tlettax-il centezmu
(€70,516.13) bhala ammonti tal-Lowcostbeds.com illi m’ghandhomx jithallsu mis-
socjeta esponenti kif spjegat u dan kif ser jigi mfisser fid-dettall fil-mori ta’ dawn il-
proceduri. Fil-fatt is-socjeta esponenti ghandha tiehu minghand is-socjeta
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rikorrenti bhala rifuzjoni s-somma ta’ tmint elef u seba’ mija u sebgha u ghoxrin
euro u hmistax-il centezmu (€8,727.15) bhala ammont tal-kumpannija
Lowcostbeds.com Limited li diga thallsu u ghalhekk sal-ahhar ta’ Ottubru 2016 is-
somma dovuta lis-socjeta rikorrenti, minghajr pregudizzju, hija ta’ erbgha u tletin
elf, tmien mija u tlieta u erbghin euro u hamsa u sittin centezmu (€34,843.65) kif
fuq imsemmi (ara rendikont hawn anness bhala ‘Dok. E1°);

8. llli oltre dan jidher illi s-socjeta rikorrenti minn jeddha qieghda tippretendi illi s-
socjeta esponenti thallas I-ammont mitlub qabel ma jinghalqu I-kontijiet kollha tal-
partijiet b’mod definit u gqabel ma jigu aggustati diversi diskrepanzi u nuqqasijiet fl-
istatements tas-socjeta rikorrenti anness mar-rikors guramentat taghha;

9. lli inoltre, ai termini tal-Artikolu 158 (3)(¢) tal-Kap. 12, minn issa qed jigi dikjarat
illi fid-dawl! tas-suespost, il-fatti dikjarati mir-rikorrenti huma kontestati u jehtieg
ghalhekk illi jigu ppruvati fl-intier taghhom.

Rat I-atti kollha tal-kawza.

Rat id-dokumenti li gew esebiti in atti.

Semghet ix-xhieda prodotti mill-partijiet.

Rat il-verbal tal-udjenza tad-29 ta’ April, 2019, fejn il-partijiet inghataw il-
fakolta li jipprezentaw s-sottomissjonijiet taghhom bil-miktub, u fejn il-kawza

thalliet ghas-sentenza.

Rat in-noti ta’ sottomissjonijiet ipprezentati mill-partijiet.

Il-kwistjoni bejn il-partijiet

Is-so¢jeta attrici permezz tal-azzjoni odjerna qieghda tippretendi I-hlas
minghand is-so¢jeta konvenuta ghal servizzi ta’ akkomodazzjoni turistika fil-

lukanda San Antonio, San Pawl il-Bahar rezi mis-socjeta attrici fir-rigward ta’
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klijenti tas-so¢jeta konvenuta, liema hlas fiz-zmien meta saret il-kawza kien
likwidat fis-somma ta’ tlieta u ghoxrin elf, seba’ mija u wiehed u tletin Euro u
ghaxar centezmi (€23,731.10), ghalkemm meta nghalqu I|-kotba bejn il-
partijiet ghall-perijodu li spicca f'Ottubru, 2016, gie pprecizat li I-bilan¢ dovut
mis-socjeta konvenuta lis-socjeta attrici kien ta’ sebgha u ghoxrin elf, tmien
mija u hamsin Euro u disghin ¢entezmu (€27,850.90). Is-socjeta attrici tghid i
minkejja li interpellat lis-socjeta konvenuta ghall-hlas ta’ dak dovut minnha

diversi drabi, din bagghet inadempjenti.

Fir-risposta taghha s-socjeta konvenuta kkontestat |-ammont pretiz mis-
socjeta attrici billi mhux dovut, u qgalet li sa fejn ir-relazzjoni kummergjali bejn
il-partijiet fil-kawza hija bbazata fuqg principji ta’ kont kurrenti, l-ammont
dovut minnha lis-soc¢jeta attrici jibga’ wiehed fluwidu u incert. Is-socjeta
konvenuta galet li fost il-pretensjonijiet ghall-hlas da parti tas-socjeta attrici
hemm hlasijiet dovuti lilha minn kumpannija estera Lowcostbeds.com Limited
li falliet fis-Sajf tal-2016, u li m’ghandhiex tkun is-socjeta konvenuta li tintalab
taghmel tajjeb ghall-hlasijiet dovuta lis-socjeta attri¢i minn din il-kumpannija.
Is-socjeta konvenuta eccepiet li din l-azzjoni da parti tas-socjeta attrici hija
intempestiva minhabba li [-kawza nfethet gabel gie fi tmiemu l-istagun tas-Sajf
2016 u konsegwenza ta’ dan il-kontijiet bejn il-partijiet kienu ghadhom ma
nghalqux u langas ma kienu lahqu gew aggustati jew indirizzati ghadd ta’
diskrepanzi li s-so¢jeta konvenuta nnutat meta ghamlet ir-rikonciljazzjoni tal-

kontijiet sabiex tivverifika kemm huma I-ammonti dovuti minnha.
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Provi u rizultanzi

Flimkien mar-rikors mahluf is-socjeta attrici pprezentat kopja tal-istatement of
account fir-rigward tas-soc¢jeta konvenuta ghall-perijodu bejn |-10 t’Awwissu,
2015, u d-29 ta’ Settembru, 20162, kif ukoll kopja ta’ definite agreement for
the marketing and use of tourist accomodation, bir-rati tal-prezzijiet tal-
kmamar maqgbula bejn il-partijiet ghall-perijodu bejn I-1 ta’ Mejju, 2016 u |-31
ta’ Ottubru, 2016.3 Dan il-ftehim fih ukoll ghadd ta’ kundizzjonijiet li jirregolaw

ir-relazzjoni bejn il-partijiet, fosthom il-kundizzjoni numru 17 li tispecifika illi:

“Invoices raised by the Owner/Manager will be settled by the Tour Operator within
60 days of presentation.”

Is-socjeta konvenuta flimkien mar-risposta mahlufa taghha, ipprezentat
statements dettaljati taghha li jkopru diversi perijodi ta’ zmien sal-ahhar ta’
Ottubru 2016 minn fejn jirrizultaw diversi istanzi ta’ nuggas ta’ gbil ma’ dak
pretiz mis-so¢jeta attrici*; kopja ta’ special offer definite agreement for the
marketing and use of tourist accomodation®; u kopji ta’ confirmation

vouchers® minn fejn tirrizulta klawsola li tghid illi:

“By accepting this booking and/or the clients mentioned above the Hotelier, the
Property Owner and/or their representative/s are confirming that responsibility for
settlement of any or all dues for the above accomodation and/or service rests
solely with the foreign Tour Operator and not with Edrichton Holidays Ltd.”

Is-socjeta konvenuta pprezentat ukoll dokumentazzjoni b’informazzjoni dwar

il-falliment ta’ Lowcostbeds.com Limited’; kopja ta’ korrispondenza i

2 A fol. 4 tal-process.
3 Afol. 7 tal-process.
4 A fol. 21 tal-process.
5 A fol. 29 tal-process.
6 A fol. 32 tal-process.
7 A fol. 34 tal-process.
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ghaddiet bejn il-partijiet f'dan ir-rigward®; u kopja ta’ korrispondenza bejn il-
partijiet fir-rigward tal-mitt elf Euro (€100,000) li s-soc¢jeta konvenuta tghid li
kien hemm dizgwid dwarhom bejn il-partijiet minhabba li s-socjeta attrici

allokathom fugq il-kont ta’ lukanda ohra gestita minnha.’

Ix-xhud Arthur Gauci, direttur tas-socjeta attrici Hotel San Antonio Limited, fl-
affidavit tieghu qgal li I-imsemmija kumpannija tiggestixxi |-lukanda db San
Antonio Hotel & Spa li tinsab fi Triq it-Turisti, I-Qawra, li toffri akkomodazzjoni
fuq bazi all-inclusive lill-klijenti taghha. Ix-xhud gal li s-socjeta konvenuta hija
tour operator attiva fil-qasam tal-incoming tourism lejn pajjizna. Qal li ghal
bosta snin is-so¢jeta konvenuta kienet tavvicina lis-socjeta attrici sabiex isir
ftehim bejniethom dwar ir-rati li bihom kellhom jinkrew il-kmamar tal-
lukanda, sabiex dawn ikunu jistghu jigu offruti lit-turisti. Qal li dan il-ftehim
kien isir darbtejn fis-sena, darba fir-rigward tax-xhur tas-Sajf, u darba fir-
rigward tax-xhur tax-Xitwa, u dan minhabba I-varjazzjonijiet fir-rati minn
stagun ghal iehor. Ix-xhud qal |i tipikament is-so¢jeta konvenuta kienet
taghmel ghadd ta’ reservations ta’ kmamar fil-lukandi ghan-nom ta’ individwi
partikolari skont ir-rati miftiehma bejn il-partijiet, u s-socjeta attrici kienet
tiehu I-bookings skont dan il-ftehim. Is-servizz jigi offrut billi t-turisti
jipprezentaw irwiehhom fil-lukanda u jiehdu s-servizz skont il-booking li jkun
sar. Kompla jghid li dakinhar li jitlaq turist, tohrog invoice mis-socjeta attrici li
kienet tintbaghat lis-socjeta konvenuta, u I-ftehim bejn il-partijiet kien
jistipula li s-socjeta konvenuta kellha terminu ta’ sittin (60) gurnata biex
thallas dak dovut minnha skont |-invoice li tkun intbaghtet. Qal ukoll li s-

socjeta konvenuta kienet tibbenefika minn skont ta’ ghaxra fil-mija (10%) f'kaz

8 A fol. 42 tal-process.
9 A fol. 35 et seq. tal-process.
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li I-klijenti taghha jaghmlu booking sad-data stipulata fil-ftehim bejn il-
partijiet, u dan l-early bird/booking discount jinghata biss jekk sad-data
stipulata fil-ftehim jithallas nofs il-valur tal-booking. Ix-xhud gal li ghalkemm
is-so¢jeta konvenuta kienet tibbenefika minn dawn l-iskontijiet, il-hlasijiet i
kienu jsiru minnha kienu jintuzaw biex jaghmlu tajjeb ghad-diversi pendenzi li
din kien ikollha mas-socjeta attrici. Ix-xhud kompla jghid li s-so¢jeta konvenuta
ma kinitx thallas dak dovut minnha kull meta kienet tintalab li taghmel dan,
izda kienet thallas b’mod sporadiku, u meta |-impjegati tas-socjeta attrici
kienu jikkomunikaw mas-socjeta konvenuta sabiex jaraw meta kienu ser isiru
I-hlasijiet dovuta, ir-risposta kienet tkun li min-naha tas-so¢jeta konvenuta
kien hemm nuqgqas ta’ gbil mal-ammonti mitluba mis-so¢jeta attrici. Zied jghid
li kull meta s-soc¢jeta konvenuta kienet tintalab tispjega fiex ma kinitx gieghda
tagbel, gatt ma kienet tinghata twegiba. Ix-xhud qgal li fl-istagun tax-Xitwa
2015-2016 is-socjeta konvenuta ma baqgghetx taghmel il-hlasijiet dovuta
minnha skont il-ftehim bejn il-partijiet, u f'"dan ir-rigward kienet anki saret
laggha ma’ Louis Tabone li dak iz-zmien kien imexxi s-so¢jeta konvenuta u
kien intlahaq qbil dwar repayment schedule ta’ dak li kien dovut minnha dak
iz-zmien. Kompla jghid |i s-so¢jeta konvenuta ma zammitx ma’ din ir-
repayment schedule mija fil-mija, ghalkemm it-total tal-bilan¢ dovut
eventwalment kien tnaqqgas. Kompla jghid li s-soc¢jeta attrici hija assocjata
wkoll mal-lukanda db Seabank Hotel & Spa, u s-socjeta konvenuta kellha
arrangament identiku ghal dak tas-San Antonio Hotel & Spa anki fir-rigward
ta’ db Seabank Hotel & Spa. Qal |li s-so¢jeta konvenuta kienet debitrici ta’
dawn iz-zewg lukandi, u meta din kienet gieghda taghmel hlasijiet skont ir-
repayment schedule, din ma kinitx gieghda taghmel distinzjoni bejn lukanda u

ohra. Kompla jghid li kien ghalhekk li kienet saret allokazzjoni interna bejn iz-
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zewg lukandi fejn il-kont tal-lukanda San Antonio kien gie akkreditat b’mitt elf
Euro (€100,000) mill-kumpannija li tmexxi d-db Seabank Hotel & Spa, billi kien
owju li s-so¢jeta konvenuta kienet gieghda thallas dak dovut minnha fir-
rigward taz-zewg lukandi. Ix-xhud spjega li fis-16 ta’ Lulju, 2016, is-socjeta
konvenuta kienet infurmat lis-socjeta attrici |i t-tour operator bl-isem
Lowcostbeds.com Limited kien falla, u ghalhekk kull booking li kien jirrigwarda
lil dan l-operatur kellu jitgies li gie kkancellata b’effett minn dik id-data. Fir-
rigward tat-turisti li kienu diga fil-lukandi tas-socjeta attrici, is-soc¢jeta
konvenuta kienet infurmathom illi hija kienet ser thallas sad-data tal-15 ta’
Lulju, 2016, u I-hlasijiet dovuta wara d-data tas-16 ta’ Lulju, 2016 kellhom isiru
mill-klijenti direttament. Ix-xhud gal ukoll li s-socjeta konvenuta ma kinitx |-
unika kumpannija li kellha ftehim mas-soc¢jeta attri¢ci u mal-kumpannija i
falliet, u I-local handling agents I-ohra kienu hallsu dak dovut minnhom skont
il-ftehim li kellhom mas-socjeta attrici. Ix-xhud gal li minkejja li saru diversi
tentattivi ta’ komunikazzjoni mas-socjeta konvenuta dwar dan, din baqgghet
ma tat |-ebda risposta, u waqqgfet ukoll il-pagamenti skont il-ftehim li kien
hemm bejn il-partijiet. Qal li minhabba li kien hemm diversi operaturi Maltin li
kienu qeghdin jiffac¢jaw din is-sitwazzjoni, huma kienu nghaqdu taht il-Malta
Hotels and Restaurants Association (MHRA) sabiex tittiehed azzjoni kollettiva
fil-konfront tas-soc¢jeta konvenuta, u f'dan ir-rigward kienet intbaghtet ukoll
ittra uffi¢jali. Ix-xhud qal li minkejja dan, is-soc¢jeta konvenuta bagghet
inadempjenti. Kien ghalhekk li s-soc¢jeta attrici fethet dawn il-proceduri sabiex
tassigura li tigbor il-flejjes dovuti lilha. Ix-xhud gal ukoll li mhux minnu |i s-
socjeta attric¢i kellha xi arrangamenti ma’ kumpanniji barranin sabiex tithallas
minghandhom, u qal li I-hlasijiet dovuta dejjem saru mis-socjeta konvenuta.

Qal li I-ftehim bejn il-partijiet kien tat-tip occupancy and allocation
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agreement, u dan il-ftehim kien dwar rati ghal kmamar li jigu ffissati ghal
perijodu specifiku, u r-reservations kienu jsiru skont dan il-ftehim. Ix-xhud qal
li minhabba n-nuqqas ta’ hlas mis-socjeta konvenuta, ma kien gie ffirmat ebda
ftehim iehor bejn il-partijiet fil-kawza, u |-ahhar ftehim li kien hemm skada fil-
31 ta’ Ottubru, 2016. Ix-xhud ikkonkluda billi gal li din il-kawza saret sabiex
jingabru arretrati ghal akkomodazzjoni u servizzi li gew ipprovduti, u
reservations li kienu saru u li gew ikkancellati wara s-16 ta’ Lulju 2016 ma
gewx inkluzi fllammont pretiz. Ix-xhud qal li l-ammont pretiz mis-socjeta
attrici fis-somma ta’ €23,731.10 ghadu dovut. Ix-xhud ipprezenta kopja ta’
diversi ftehim |i |-partijiet kellhom bejniethom, hekk imsejha ‘definite
agreement for the marketing and use of tourist accomodation’,*® bil-
kundizzjonijiet li jirregolaw dan il-ftehim, flimkien ma’ kopja tal-ittra ufficjali
tat-18 ta’ Ottubru, 2016, |li l-operaturi ta’ diversi lukandi kienu baghtu lis-

so¢jeta konvenuta b’rabta ma’ hlasijiet dovuta minnha.!

Wagqt |-udjenza tas-6 ta’ Marzu, 2017 xehed Louis Tabone in subizzjoni'?, li
b’riferiment ghall-agreements esebiti fl-atti ta’ dawn il-proceduri, gal li dawn
kienu jsiru abbazi tal-prezzijiet li bihom il-lukanda tkun trid li tbiegh il-kmamar
taghha. Huwa gal li s-so¢jeta konvenuta kienet tipprepara dawn il-marketing
and use agreements wara li tinghata |-informazzjoni necessarja mis-socjeta
attrici partikolarment fir-rigward tal-prezzijiet iffissati ghall-bejgh tal-kmamar.
Ix-xhud qgal li ¢-¢ekkijiet bil-pagamenti kienu jinhargu minn Edrichton Finance

Limited.

10 A fol. 88 et seq tal-process.
11 A fol. 94 tal-process.
12 A fol. 96 tal-process.
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Ix-xhud John Messina, sales and marketing manager mal-kumpannija Hotel
San Antonio Limited®3, fl-affidavit tieghu qal li bhala parti mix-xoghol tieghu
jiehu hsieb l-arrangamenti bejn il-lukanda u l-operaturi turistici. Qal li |-
lukanda kienet taghmel ftehim ma’ diversi operaturi kull stagun sabiex tbiegh
il-kmamar u s-servizzi I-ohra tal-lukanda, u dawn it-tip ta’ arrangamenti kienu
jigu miftiehma minn stagun ghal iehor. Qal li s-soc¢jeta konvenuta kienet titlob
ir-rati ghall-istagun li jkun jmiss sabiex tkun tista’ thejji I-ftehim bil-miktub,
liema ftehim kien jigi ffirmat mix-xhud ghan-nom tas-socjeta attrici, filwaqt li
ghas-socjeta konvenuta kien jiffirma Louis Tabone bhala managing director.
Qal li apparti li kienu jigu ffissati r-rati ghall-kmamar u ghas-servizzi |-ohra,
kienu jigu proposti offerti maghrufa bhala ‘early bird discounts’ li permezz
taghhom operatur ikun jista’ jibbukkja ghadd ta’ kmamar sa gurnata
partikolari bi prezz ridott b’10%, bil-kundizzjoni |i l-operatur ihallas nofs I-
ammont dovut ghal dawk il-bookings sa hmistax wara li jkun informa lis-
socjeta attrici li ser ikun qieghed jiehu vantagg minn dak l-iskont. Ix-xhud
kompla jispjega li wara li kien jigi ffirmat il-ftehim bejn il-partijiet, is-soc¢jeta
konvenuta kienet tibghat ir-reservation vouchers bl-ismijiet tal-persuni li jkunu
ghamlu |-bookings, bid-dati li fihom dawn ikunu ser jaslu Malta ghall-btala, u
t-tip ta’ servizz li jkunu jehtiegu. Ix-xhud qal li I-kont ghall-bookings jinhareg u
jintbaghat lis-socjeta konvenuta |-ghada li |-klijent ikun telag mil-lukanda,
skont il-ftehim li |-partijiet kellhom bejniethom. Ix-xhud kompla jispjega kif
sal-ahhar tas-sena 2015, is-so¢jeta konvenuta kienet waqgghet lura sew fil-
hlasijiet taghha, u gal li kien jircievi komunikazzjoni kontinwa mid-dipartiment
tal-finanzi tas-socjeta attrici sabiex jaraw jekk kellux xi informazzjoni dwar il-

hlasijiet dovuta. Ix-xhud qal li kien hemm istanzi fejn cempel lil Louis Tabone

13 A fol. 100 tal-process.
Pagna 13 minn 37

Qrati tal-Gustizzja



Rikors Mahluf Numru 971/2016 LM

hu personalment u talbu jaghmel il-hlasijiet dovuta. Kompla jispjega li I-
lukandi Seabank u San Antonio jiffurmaw parti mid-db Group, u t-tnejn li
huma kellhom I-istess diffikultajiet biex jithallsu minghand is-socjeta
konvenuta, sakemm eventwalment il-kwistjoni ghaddiet f'idejn is-CEO tas-
socjeta attrici u kien intlahaq ftehim dwar repayment schedule mas-socjeta
konvenuta. Qal li minkejja li s-so¢jeta konvenuta bdiet taghmel diversi
hlasijiet, madanakollu din ma kinitx gieghda tosserva r-repayment schedule
miftiehma bejn il-partijiet, u eventwalment is-socjeta konvenuta sahansitra
kienet giet infurmata li |-bookings li kienu saru minnha ma kinux ser jigu
onorati jekk ma jsirux il-pagamenti kif miftiehma, u kienu anki ntalbu jhallsu I-
kontijiet tat-turisti li kienu waslu biex jibdew il-btala taghhom b’mod
imminenti, ghaliex altrimenti s-socjeta attrici ma kinitx ser taccettahom fil-
lukandi taghha. Ix-xhud gal li minkejja li dawn il-hlasijiet bdew isiru kif mitlub,
[-arretrati dovuta mis-socjeta konvenuta thallew jakkumulaw. Qal li fis-16 ta’
Lulju, 2016, is-socjeta attrici kienet giet infurmata bil-falliment tal-Lowcost
Travel Group, u Louis Tabone, ghan-nom tas-socjeta konvenuta kien infurmah
illi s-socjeta konvenuta kienet ser tonora biss il-bookings li saru sal-15 ta’
Lulju, 2016, u I-bookings |-ohra kollha li saru fisem Lowcost Travel Group
ghas-sajf kollu kellhom jigu kkancellati. Ix-xhud gie infurmat ukoll li fir-rigward
tal-klijenti li kienu diga jinsabu fil-lukandi tas-socjeta attrici u li kienu
bbukkjaw mal-Lowcost Travel Group, is-socjeta attrici kellha tigbor il-flus
direttament minghand il-klijenti ghas-servizzi li dawn kienu ser jiehdu mid-
data tas-16 ta’ Lulju, 2016 ’I quddiem. Ix-xhud ipprezenta kopja tal-

korrispondenza kollha li ghaddiet bejn il-partijiet f'dan ir-rigward.*

14 A fol. 103 et seq. tal-process.
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Waqt |-udjenza tal-5 ta’ Mejju, 2017 xehed Andrei Attard, financial controller
tas-soc¢jeta attri¢i'®, li gal li mid-data minn meta inbdew dawn il-proc¢eduri, |-
ammont cert u dovut mis-soc¢jeta konvenuta tela’ ghal sebgha u ghoxrin elf,
tmien mija u hamsin Euro u disghin ¢entezmu (€27,850.90), u r-raguni ghal din
iz-zieda fl-ammont dovut hija minhabba li meta nfethet il-kawza kien ghad
hemm ghadd ta’ klijenti li kienu ghadhom ma telqux mil-lukanda tas-socjeta
attrici. Ix-xhud spjega li I-kontijiet relattivi kienu jinhargu |-ghada li I-klijent

jitlag mil-lukanda.

t1® fejn gal li s-so¢jeta

L-istess xhud Andrei Attard ipprezenta wkoll affidavi
konvenuta kienet ilha tuza s-servizzi tas-socjeta attri¢ci mis-sena 2009, u
bejniethom il-partijiet kellhom arrangament sabiex is-socjeta attrici tipprovdi
servizzi ta’ akkomodazzjoni lill-klijenti tas-socjeta konvenuta. Ix-xhud gal li
huwa kien involut fil-hrug tal-invoices li kienu jintbaghtu lis-so¢jeta konvenuta
minn zmien ghal zmien, u qal ukoll li I-hlasijiet da parti tas-soc¢jeta konvenuta
kienu jsiru dejjem minn Edrichton Finance Limited. Ix-xhud spjega |i skont |-
arrangament bejn il-kumpanniji, is-so¢jeta konvenuta kienet tibghat
reservation voucher lis-socjeta attrici bl-ismijiet tal-persuni li jkunu xtraw I-
akkomodazzjoni u bid-dati meta dawn kienu ser ikunu alloggjati fil-lukandi
tas-socjeta attrici. Ix-xhud spjega li l-invoices relattivi jintbaghtu I-ghada li I-
klijenti jitilgu mil-lukandi. Huwa kompla jghid li s-socjeta konvenuta gatt ma
kienet thallas fil-pront, u hafna drabi I|-impjegati tas-socjeta attrici kien
ikollhom jigru wara |-flejjes dovuta lilha, ghalkemm zied jghid ukoll i

eventwalment il-hlasijiet dovuta kienu jsiru. Ix-xhud qal li lejn [-ahhar tas-sena

2015, is-socjeta konvenuta bdiet tkun aktar difficli biex taghmel il-pagamenti

15 A fol. 134 tal-process.
16 A fol. 136 tal-process.
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dovuta minnha, u in vista ta’ dan is-soc¢jeta attrici kienet infurmatha li ma
kinux ser jigu accettati aktar bookings minghandha. Qal li minhabba f’hekk is-
socjeta konvenuta bdiet thallas bil-quddiem ghall-bookings tal-klijenti taghha,
ghalkemm baqgghet ma hallsitx ghall-arretrati li kienu dovuti minnha. Ix-xhud
gal li hu kien tkellem mas-CEO tas-socjeta attri¢ci dwar din is-sitwazzjoni,
partikolarment minhabba li z-zewg lukandi tad-db Group, is-Seabank u s-San
Antonio, it-tnejn kellhom |-istess tip ta’ arrangament mas-socjeta konvenuta,
u t-tnejn li huma kellhom jiehdu ammonti ta’ flus konsiderevoli minghandha.
Kompla jghid li kien intlahaq ftehim u giet iffirmata repayment schedule, u
b’hekk bdew jigu mhallsa xi arretrati dovuta mis-so¢jeta konvenuta,
ghalkemm anki b’din is-sistema, is-soc¢jeta konvenuta xorta wahda bdiet taga’
lura fil-hlasijiet. Zied jghid li fpunt minnhom is-so¢jeta konvenuta bdiet
tibghat hlasijiet lis-socjeta attrici minghajr ma tispecifika dawn hlasijiet ta’
xiex kienu, u kien gie deciz mis-soc¢jeta attrici li jigu akkreditati mitt elf Euro
(€100,000) sabiex jingata’ parti mill-kont dovut lis-soc¢jeta attrici fir-rigward ta’
wahda mil-lukandi fil-grupp taghha. Ix-xhud qal li meta s-socjeta attrici saret
taf bil-falliment tal-Lowcost Travel Group, is-so¢jeta konvenuta kienet diga
infurmathom li hija kienet disposta thallas |-akkomodazzjoni ta’ dawk il-
klijenti li kienu diga fil-lukandi tas-soc¢jeta attrici sad-data tal-15 ta’ Lulju, 2016
biss. Qal li s-socjeta attrici kellha bzonn informazzjoni dwar min kienu I-klijenti
li kienu xtraw akkomodazzjoni permezz tal-kumpannija Lowcostbeds.com
Limited, u dawn gew avvicinati mill-impjegati tas-soc¢jeta attrici sabiex jergghu
jhallsu ghall-akkomodazzjoni taghhom fil-lukanda Hotel San Antonio b’effett
mis-16 ta’ Lulju, 2016 ’il quddiem. Ix-xhud qal li t-tranzazzjonijiet dejjem saru
mas-socjeta konvenuta, u gatt ma kien hemm xi tour operator iehor involut.

Zied jghid li s-so¢jeta konvenuta dejjem gabret il-flus dovuta lilha minghand il-
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klijenti taghha qabel dawn jibdew il-vaganza taghhom f'"Malta. Ix-xhud qal |i s-
socjeta konvenuta ma kinitx l-unika kumpannija f'Malta li kienet taghmel
bookings tal-Lowcost Travel Group, u I-kumpannija I-ohra kienet hallset dak
kollu dovut minnha lis-so¢jeta attrici wara I-falliment tal-Lowcost Travel
Group. Ix-xhud qgal li -ammont totali dovut mis-soc¢jeta konvenuta lis-socjeta
attrici jammonta ghal sebgha u ghoxrin elf, tmien mija u hamsin Euro u
disghin centezmu (€27,850.90), u I-ammont dovut zdied wara li nfethet il-
kawza minhabba li kien hemm klijenti tas-soc¢jeta konvenuta li kienu ghadhom
fil-lukanda tas-socjeta attrici wara li nfethet il-kawza, u I-invoices fir-rigward
taghhom inhargu wara |li nfethu dawn il-proceduri. Ix-xhud esebixxa wkoll
kopja ta’ korrispondenza li ghaddiet bejn il-partijiet fir-rigward tal-flejjes

dovuta lis-so¢jeta attrici mis-so¢jeta konvenuta.’

Wagqt Il-udjenza tal-5 ta’ Mejju, 2017, xehed Vincent Degiorgio, direttur tas-
socjeta attrici®®, li gal li r-relazzjoni kummer¢jali bejn il-partijiet f'din il-kawza
kienet bdiet fis-sena 2009. Qal li l-arrangament kien li s-so¢jeta konvenuta
kienet tibghat klijenti fil-lukanda tas-socjeta attri¢i, dawn kienu jinghataw is-
servizzi, u wara s-socjeta attrici tibghat l-invoices lis-socjeta konvenuta sabiex
tigbor il-hlasijiet dovuti lilha. Qal li bejn il-partijiet kienu jigu ffirmati zewg
agreements f'sena, wiehed biex ikopri |-istagun tas-sajf u l-iehor biex ikopri |-
istagun tax-xitwa. Ix-xhud qgal li lejn I-ahhar tas-sena 2015 u I-bidu tal-2016
bdew jingalghu xi diffikultajiet fir-rigward tal-gbir ta’ hlasijiet dovuta lis-
socjeta attrici mis-socjeta konvenuta, u minkejja li kienu ftiehmu dwar hlas
fuqg perijodu ta’ zmien, dawn il-hlasijiet ma gewx onorati langas. Ix-xhud qal li

meta falliet il-kumpannija Lowcost travel.com, kien hemm operatur iehor tal-

17 A fol. 139 et seq. tal-process.
18 A fol. 188 tal-process.
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ivvjaggar li kellu ghadd ta’ bookings f'isem din il-kumpannija, li kien hallas dak
kollu dovut minnu lis-so¢jeta attrici. Ix-xhud qal li hu ma kienx involut
personalment fid-diskussjonijiet li saru mas-socjeta konvenuta, u dawn id-

diskussjonijiet kienu tmexxew mis-CEO tas-socjeta attrici Arthur Gauci.

Wagqt |-udjenza tat-8 ta’ Mejju, 2017 xehed Louis Tabone'’, li gal li hu
fundatur, direttur u azzjonista tas-socjeta konvenuta, li kienet iffurmata fl-
1975. Qal li din il-kumpannija ma toperax bhala agent izda bhala destination
management company, u gabel kull stagun huma kien ikollhom tahdidiet mal-
lukandiera, u jitolbouhom ir-rati ghaz-zewg staguni li jmiss, dak tax-xitwa u dak
tas-sajf, sabiex jagblu dwar ir-rati li tkun ser jitpoggew ghall-bejgh. Ix-xhud qal
li wara li s-socjeta konvenuta tinghata dawn ir-rati, hija tidhol responsabbli
biex thiegh I-akkomodazzjoni direttament. Ix-xhud esebixxa dokument bil-lista
tal-bookings kollha li s-so¢jeta konvenuta ghamlet fil-lukanda San Antonio
bejn is-sena 2009 u 2016%, flimkien ma’ ghadd ta’ confirmation vouchers bil-
bookings li saru.?! Ix-xhud qal li fil-15 ta’ Lulju, 2016, is-so¢jeta konvenuta
kienet giet mgharrfa li wahda mill-operaturi li kienet tibghat il-bookings falliet
f’"dagga wahda, u huma min-naha taghhom kienu infurmaw b’dan lil-lukandi
kollha li kienu jahdmu maghhom. Qal li s-soc¢jeta attrici kienet wahda mill-ftit
li insistiet li I-bookings li kienu saru permezz tas-socjeta konvenuta kellhom
jigu onorati. Qal |i dak iz-zmien is-socjeta konvenuta kienet diga hallset
somom kbar ta’ flus bil-quddiem biex tiehu vantagg minn prezzijiet skontati li
kienu gew offruti lilha. Ix-xhud ikkonferma li I-ftehim |i |-partijiet kellhom
bejniethom kien jistipula li |-kontijiet da parti tas-soc¢jeta konvenuta

ghandhom jithallsu fi zmien sittin (60) gurnata minn meta jintbaghat il-kont.

19 A fol. 192 tal-process.
20 A fol. 197 et seq. tal-process.
2L A fol. 260 et seq. tal-process.
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Waqt |-udjenza tas-7 ta’ Lulju, 2017 xehdet Denise Ellul, accounts manager
tas-socjeta konvenuta®?, li galet li fir-rwol taghha hija tiehu hsieb li tohrog il-
pagamenti lil-lukandi, taghmel rikonciljazzjonijiet tal-hlasijiet, u tiehu hsieb
affarijiet simili. Ix-xhud qalet li I-prodott jitpogga ghall-bejgh ma’ diversi tour
operators li jiehdu |-bookings bir-rati skont il-ftehim vigenti bejn il-partijiet. Ix-
xhud galet |li hemm tliet metodi differenti kif isiru |-pagamenti, fosthom
payment on account li jsir billi jghaddi ¢ekk minghajr remittance, u dak il-
pagament jigi allokat aktar tard; metodu iehor |i jinvolvi early booking
discount, li fir-rigward tieghu jrid isir hlas ta’ hamsin fil-mija (50%) tat-total tal-
vaganza sabiex |-operatur ikun jista’ jibbenefika minn skont ta’ ghaxra fil-mija
(10%) fuq il-prezz; u metodu iehor li jinvolvi hlas ghall-kmamar wara li s-
socjeta konvenuta tkun gabret hi |-flejjes minghand it-tour operators. Ix-xhud
galet li meta jinghalqu I-kontijiet isiru r-reconciliations minhabba li s-sena
finanzjarja tas-socjeta konvenuta taghlag mal-kuntratt, fl-ahhar ta’ Ottubru.
Ix-xhud galet |i meta nfethu dawn il-proceduri kien hemm problema
minhabba li |-kawza nfethet qabel ghalaq il-kuntratt, u ghalhekk ir-
reconciliation kienet ghadha ma saritx. B’riferiment ghad-dokument esebit a
fol. 21 sa fol. 28 tal-process, ix-xhud qalet li dak hu reconciliation tal-account li
fuqu hija kienet kitbet dak li ma tagbilx li ghandu jithallas mis-socjeta
konvenuta. B'riferiment ghall-hlas ta’ mitt elf Euro (€100,000) li gew allokati
minn kont ta’ lukanda ghall-kont ta’ lukanda ohra fl-istess grupp, mis-San

Antonio ghas-Seabank, it-tnejn formanti parti mill-grupp db, ix-xhud qalet li:

“II-mitt elf Euro jien indunajt gabel f'October ghax San Antonio baghtulna
statement u nara pagament ta’ mitt elf dritt u jien minhabba li naghmel il-
pagamenti jiena, naf li m’ghamiltx pagament ta’ mitt elf lil San Antonio. Ghall-
ewwel rajtha stramba, imbaghad indunajt li s-Seabank, ghax is-Seabank konna

22 A fol. 383 tal-process.
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nhallsu, dan kien parti mill-early booking deposit. Mort fuq |-statement tas-
Seabank u nsib transaction ta’ mitt elf angas f'tas-Seabank. Mela I-mitt elf li
hallasna lis-Seabank tawh lis-San Antonio. Ma nafx kif jigifieri ghax i¢c-cheque kien
jghajjat lis-Seabank u b’karta mieghu li huwa pagament ghall-early booking
discount tas-Seabank, igifieri konna cari hafna.”

Ix-xhud qalet li ¢-cekk mis-soc¢jeta konvenuta kien inhareg lis-Seabank?,
flimkien ma’ lista ta’ pagamenti fir-rigward tal-early booking deposits ghal-
lukanda Seabank. Ix-xhud kompliet tghid li meta ghamlet ir-rikonciljazzjoni
taghha?®, hija kienet sabet li kien hemm numru ta’ invoices li kienu diga
thallsu, filwaqt li kien hemm numru ta’ invoices li ma kienx hemm gbil mal-
ammont li s-socjeta attri¢i kienet gieghda tindika li kellu jithallas.?®> Ix-xhud
ziedet tghid li s-socjeta konvenuta kienet hallset lis-socjeta attrici ammonti li |-
kumpannija Lowcost Travel.com ma kinitx hallset, u hi kienet gieghda titlob
refund ta’ dawn [-ammonti.?® Ix-xhud galet |li meta nfethu dawn il-proceduri,
il-kont kurrenti bejn il-partijiet kien ghadu miftuh, u din ir-rikonciljazzjoni
bejniethom kienet ghadha ma saritx. B'riferiment ghall-falliment ta’ Lowcost
Travel.com, ix-xhud galet |i din kienet kumpannija kbira, u s-socjeta
konvenuta ma kellha ebda hjiel li din kienet ser tiegaf topera. Ix-xhud galet li
kienet taf |li wahda mill-kundizzjonijiet li tirregola |-ftehim bejn il-partijiet
kienet tistipula li I-hlas da parti tas-socjeta konvenuta jrid isir fi Zzmien sittin
gurnata minn meta tintbaghat I-invoice mis-soc¢jeta attrici, u hi min-naha
taghha kienet teffettwa [-hlasijiet dovuti lis-so¢jeta attri¢i anki qabel |-

iskadenza tas-sittin gurnata. Ix-xhud ikkonfermat li fis-sena 2015 is-soc¢jeta

23 Kopja tac-cekk esebita a fol. 398 tal-process.

24 Skont id-dokument esebit a fol. 399 et seq tal-process.

25 Fi kliem ix-xhud: “apparti hekk sibt ukoll li kellna bookings li ma gbilniex mal-ammont tal-invoice taghhom. Ragunijiet
jistghu jkunu variji, per ezempju jista’ jkun li bbilljawniex u huma dahhluh bhala tlieta kbra u ahna nkunu baghatnielhom
tnejn kbar u tifel jew jista’ jkun |li DB m’applikawx id-discount u ahna nkunu hallasna d-deposit u jridu jtuna d-discount.
Hemm hafna ragunijiet u meta jigri hekk, ahna meta jkunu ged idahhlu I-invoices it-tfajliet, nipproducu ahna nghidulu
adjustment tal-billing taghna. Dan jintbaghat lil-lukanda kull darba li jkunu ged idahhlu l-invoices u jkollhom dawn I-
adjustments u nibaghtulhom kopja taghhom ukoll.”

26 Kopja ta’ dokument a fol. 437 tal-process.
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konvenuta kienet waqghet lura fil-hlasijiet, u kien intlahaq ftehim bejn il-
partijiet fejn is-socjeta konvenuta obbligat ruhha li taghmel hlasijiet b’'mod

regolari favur is-socjeta attrici.

L-istess xhud kompliet taghti d-depozizzjoni taghha fl-udjenza tal-25 ta’
Ottubru, 2017%, fejn qalet li bejn il-partijiet fil-kawza gatt ma kien hemm
ftehim bil-miktub fir-rigward tal-hlasijiet perjodici li riedu jsiru mis-socjeta
konvenuta. Qalet li bejn il-partijiet kien hemm biss email li telenka dak li gablu
dwaru I|-partijiet, u ma kien hemm Il-ebda skrittura bil-firem tal-partijiet

involuti.

Wagqt |-udjenza tal-24 ta’ Jannar, 2018 sar il-kontroezami tax-xhud André
Attard?®, li qgal li ilu jahdem fl-accounts department tas-socjeta attri¢i ghal
aktar minn sittax-il sena, u kemm ilu li lahaq financial controller, hu jiehu
hsieb kull haga li ghandha x’tagsam mal-accounts tal-lukanda, kif jintalab mid-
diretturi tal-kumpannija. Qal li da parti tas-socjeta attrici kemme-il darba kien
hemm komunikazzjoni mas-soc¢jeta kovenuta sabiex din ma taghmilx hlasijiet
akkont, u qal ukoll li I-uniku hlas li kien jigi accettat mis-socjeta attrici kien
payment bir-remittance advice sabiex il-pagament li jsir ikun jista’ jigi allokat
mal-inovices li jkunu nhargu mis-so¢jeta attrici. Ix-xhud gal li fil-bidu tar-
relazzjoni kummercjali bejn il-partijiet, il-hlasijiet kienu jsiru bir-remittance
advice maghhom, u sussegwentement meta kien sar ftehim bejn il-partijiet
sabiex il-hlasijiet jibdew isiru perjodikament, is-so¢jeta konvenuta kienet bdiet
taghmel hlasijiet minghajr remittance. Is-socjeta attrici kienet ta¢¢etta dawn
il-hlasijiet bhala payment on account, ghalkemm I|-esponenti tas-socjeta

konvenuta kienu jintalbu jibaghtu r-remittance advice fir-rigward ta’ dawn il-

27 A fol. 445 tal-process.
28 A fol. 448 tal-process.
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hlasijiet. Ix-xhud spjega li kienu jsiru zewg tipi ta’ pagamenti - I-ewwel kien isir
pagament tal-early booking deposit fejn is-soc¢jeta konvenuta kienet thallas
50% ghall-bookings |i jkunu gejjin fil-perijodu li jmiss, jigifieri fix-xitwa jsir il-
hlas ghas-sajf, u fis-sajf isir il-hlas ghax-xitwa. Qal li dak il-hlas kien jigi allokat
bhala payment on account. Zied jghid li kien hemm metodu ta’ hlas iehor li
fejn il-klijent ikun gie Malta u wara li jitlag mil-lukanda tas-socjeta attrici,
tohrog invoice li tintbaghat lis-so¢jeta konvenuta ghall-hlas. Qal ukoll [i s-
socjeta konvenuta kellha terminu ta’ sittin gurnata sabiex thallas dak dovut
minnha, ghalkemm dan it-terminu ma kienx jinzamm minnha. Ix-xhud spjega li
[-hlas ta’ hamsin fil-mija (50%) li jsir mal-early booking deposit, ma jigix
allokat, minhabba li I-invoice tkun ghadha ma hargitx min-naha tas-socjeta
attrici. Qal li wara li tohrog l-invoice, is-socjeta konvenuta tkun obbligata i
thallas il-hamsin fil-mija (50%) I-ohra tal-kont, flimkien mar-remittance advice,
sabiex is-soc¢jeta attrici tkun taf dawk il-flus ghal xiex ser jigu allokati. Ix-xhud
gal li statements da parti tas-socjeta attrici jintbaghtu kull xahar, u hekk kif isir
pagament minghand id-debitur, dan jigi allokat u jintbaghat statement iehor
lill-klijent bil-bilan¢ i jkun ghad irid jithallas. Zied jghid li wahda mill-problemi
ewlenin mas-soc¢jeta konvenuta kienet |li meta bdew isiru payments on
account dawn ma setghux jigu allokati. Qal li r-rikonciljazzjoni da parti tas-
socjeta attri¢i ssir meta din tircievi pagament, tallokah, u tibghat email lill-
klijent u tghidlu kemm fadallu jhallas. Ix-xhud qal li meta fagqgghet il-problema
tal-Lowcost Travel.com, is-socjeta konvenuta ma kinitx infurmathom dwar kif
kellhom jimxu, partikolarment minhabba li f'dak I-istadju I-klijenti barranin
kienu diga hallsu dak dovut ghall-vaganza lis-socjeta konvenuta. Qal li I-klijent

ikollu reservation voucher li jigi pprezentat fir-reception tal-lukanda mal-wasla
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tieghu f'"Malta. B’riferiment ghall-falliment tal-kumpannija lowcost travel.com,
ix-xhud qal:
“F'dak l-istadju meta falliet il-Low Cost I-ingas haga li nistenna li at least Edrichton
jinfurmana li hemm problema li mhux ahna ha nsibu guest ma’ wic¢na li dawn
mhux ha nithallsu taghhom. Infurmajna lil Edrichton ahna, ghidnielu, “gara hekk,
hekk u hekk u mill-ahbarijiet hargu I-affarijiet.” Qalilna “iva jien mhux ha nkopri I-
istay taghhom?”, jigifieri hu kien ged ihalli vakum u konna ha nircievu klijenti fil-

lukanda, naghtuhom is-servizz u ma nithallsux ghax hu ma kienx lest li jkopri dik I-
istay.”

Ix-xhud zied jghid |li meta klijent jipprezenta ruhu fir-reception tal-lukanda
b’reservations voucher, dik tirrapprezenta garanzija li s-sid tal-lukanda ser
jithallas. Qal li meta I-klijenti li kellhom jaslu permezz ta’ booking li saret mal-
Low Cost Travel.com, dawn kienu gew infurmati li I-agent taghhom ma kienx
f'pozizzjoni li jhallas ghas-servizz tal-lukanda. Imma kien hemm klijenti li xorta
wahda gew ghall-btala f'Malta, u kien hemm ohrajn li kkancellaw. B’riferiment
ghall-early booking discounts, ix-xhud qal li I-vantagg ta’ 10% skont tiehdu I-
lukanda u jibbenefikaw minnu wkoll it-tour operators. Spjega li I-lukanda tkun
gieghda ddahhal ammont ta’ flus bil-quddiem, filwaqt li t-tour operator ikun
gieghed jiehu percentwal ta’ 10% fuq kull vaganza |i jibbukkja, liema
percentwal jizdied mal-profitti tieghu. Zied jghid li I-invoice tohrog wara li |-
klijent ikun telag mil-lukanda, u min-naha tas-socjeta konvenuta kien isir
pagament bir-remittance advice. Qal li wahda mill-problemi ewlenin kienet li
s-soc¢jeta konvenuta ma bagghetx tibghat remittances mal-pagamenti I-kbar li

kienet taghmel.

Waqt l-udjenza tat-2 ta’ Marzu, 2018, tkompla I-kontroezami tax-xhud André

Attard®, li qal li s-socjeta attri¢i kienet irceviet lista tal-early booking

2 A fol. 469 tal-process.
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discounts, izda ma kinitx ir¢eviet pagament fir-rigward tal-lista tas-sajf tal-
2016. Ix-xhud qal li fis-16 ta’ Lulju, 2016 Louis Tabone ghan-nom tas-socjeta
konvenuta kien baghat email lis-socjeta attric¢i fejn infurmaha li s-so¢jeta Low
Cost Travel Group kienet waqgfet topera. Testwalment din l-email kienet
tghid*°:
“Please note that the Low Cost Travel Group has seized (sic) trading as of 16th July
2016. You are to consider all low cost booking placed at your hotel as cancelled
from this date. The cancellations for all the future bookings as well as the
cancellation of the remaining part of this day of those clients who are still in-house

will be sent to you shortly. For clients in-house, you are to collect money directly
from the clients for the remaining part of this day from today onwards.”

Ix-xhud qal li kien hemm numru ta’ klijenti li hekk kif gew infurmati li I-
pagament taghhom ma kienx ser jigi onorat mis-soc¢jeta konvenuta, u li huma
kellhom ihallsu lil-lukanda b’mod dirett, kienu kkancellaw il-vaganza taghhom
f'Malta. Zied jghid li dawk li lahqu gew, kienu hallsu cash. Zied jghid |i fir-
rigward ta’ dawn il-klijenti, il-lukanda lanqas id-depozitu tal-early booking

discount ma kienet irceviet.

Waqt |-udjenza tas-27 ta’ Marzu, 2018, sar il-kontroezami tax-xhud John
Messina3!, li gal li l-operaturi kienu jbighu I-kmamar ghan-nom tal-lukanda, u
talli jaghmlu dan kienu jiehdu kummissjoni. Ix-xhud gal li bhala ezempju, fil-
kaz tas-soc¢jeta konvenuta, din kienet tiehu kummissjoni wara |i thallas il-
pagamenti dovuta lis-socjeta attrici. Ix-xhud ippreciza li meta s-socjeta attrici
giet mgharrfa bil-falliment tas-socjeta Low Cost Travel Group, kienet intalbet
lista ta’ klijenti li kienu bbukkjaw permezz ta’ din il-kumpannija fir-rigward biss

ta’ dawk it-turisti li kienu ghadhom ma waslux fil-lukanda, minhabba li r-

30 A fol. 477 tal-process.
31 A fol. 485 tal-process.
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reservation voucher jindika jekk klijent ikunx ibbukkja permezz tal-Low Cost
Travel Group jew le. Qal li meta gew mgharrfa mis-soc¢jeta konvenuta li din ma
kinitx lesta li tkopri I-ispejjez tal-klijenti li kienu fil-lukanda tas-socjeta attrici
wara s-16 ta’ Lulju 2016, bhala lukanda huma kienu infurmaw lit-turisti i
kienu diga alloggati fil-lukanda li kellhom ihallsu huma minn dik id-data ’I
quddiem, u kien hemm turisti |i ddecidew li jitilgu minhabba li ma setghux
johorgu aktar flus, filwaqt li kien hemm turisti ohra li ddecidew li jibgghu
alloggati fil-lukanda u jhallsu mill-gdid. Ix-xhud qal li dan ifisser li kien hemm
min hallas ghall-vaganza tieghu darbtejn, ghax |-ewwel kienu hallsu lil Low
Cost Travel Group ghall-vaganza taghhom, u wara sabu |li kellhom jergghu
jhallsu ghal parti mill-vaganza taghhom direttament lil-lukanda tas-socjeta

attrici.

Waqt l-udjenza tal-11 ta’ Gunju, 2018 sar il-kontroezami ta’ Louis Tabone?®, |i
kkonferma |i huwa jmexxi lil Edrichton Group, li jikkonsisti f'Edrichton
Holidays, Cavendish Hotels Limited u Regency Car Hire. Qal li I-hlasijiet dovuta
isiru permezz ta’ Edrichton Finance. Ix-xhud qal li I-ftehim li I-partijiet kellhom
bejniethom kien wiehed standard, u r-rati kienu jigu miftiehma minn stagun
ghal stagun u |-kuntratt jigi ffirmat abbazi tar-rati magbula bejn il-partijiet. Ix-
xhud spjega li l-operaturi barranin kollha jahdmu b’modi differenti, u hemm
min ibigh mill-brochure, min ibigh mill-internet u min ibigh lil agenzija ohra.
Dawn il-bookings imbaghad jghadduhom lis-so¢jeta konvenuta, u din min-
naha taghha tghaddihom lil-lukanda. Qal li l-operaturi barranin ihallsu wara
ghadd ta’ granet, u hemm min idum izjed minn disghin gurnata biex ihallas

dak dovut minnu. Ix-xhud qal li I-kundizzjonijiet li jirregolaw il-ftehim |i s-

socjeta konvenuta ghandha mal-operaturi barranin ivarjaw, izda huma

32 A fol. 491 tal-process.
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elenkati fil-ftehim bejn is-so¢jeta konvenuta u dawn l-operaturi. Qal ukoll li
mhux l-operaturi barranin kollha jhallsu depozitu. Ix-xhud qal li kif johorgu I-
klijenti mil-lukanda, is-socjeta attri¢ci kienet tohrog invoice lis-socjeta
konvenuta, u din min-naha taghha kienet obbligata li thallas fi zmien sittin
gurnata minn meta tintbaghat I-invoice, ghalkemm zied jghid li fil-prattika hu
kien jistenna li jithallas minghand I-operaturi barranin biex ihallas dak dovut
minnu. Ix-xhud qal li |-kont ezistenti bejn il-partijiet kien kont dinamiku, li
jinbidel il-hin kollu u li baga’ gatt ma gie rikonciljat. Ix-xhud gal li minkejja li
kienu ghaddew sentejn minn meta nfethu |-proceduri odjerni, il-hlas dovut da
parti tas-socjeta konvenuta baga’ ma sarx minhabba li din bagghet ma
rcevietx il-hlasijiet dovuti lilha minghand ghadd ta’ operaturi barranin. Zied
jghid li fir-rigward taz-zewg lukandi San Antonio u Seabank, is-socjeta
konvenuta ghad trid tircievi -ammont ta’ kwart ta’ miljun Euro. Ix-xhud qal li
wara I-falliment tal-Low Cost Travel Group, hu kien insista mas-socjeta attrici
li I-bookings li kienu saru permezz din il-kumpannija kellhom jigu kkancellati.
ll-kontroezami tax-xhud tkompla waqt |-udjenza tat-13 ta’ Lulju, 201833, fejn
gal li I-lukanda Seabank ghandha x’tithallas minghand is-soc¢jeta konvenuta,
izda din ghandha tirrifondilha xi flus ukoll. Minkejja dan ix-xhud ikkonferma li
ma saret l-ebda kontrotalba mis-socjeta konvenuta fir-rigward ta’ din il-
pretenzjoni. Qal izda li hu ghandu jiehu kwart ta’ miljun Euro minghand is-
socjeta attrici, u ghalhekk ma jippretendix li huwa ghandu jhallas |-erbgha u
tletin elf Euro (€34,000) dovuta minnu. Ix-xhud qgal li minkejja li m’ghamel I-
ebda kontrotalba f'dan ir-rigward, huwa tkellem diversi drabi ma’ esponenti
tas-socjeta attrici, kien hemm lagghat, kien hemm korrispondenza bl-email u

minkejja dan baga’ ma sar xejn. Ix-xhud qgal li huwa ghandu kawza pendenti

33 A fol. 508 tal-process.
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kontra s-Seabank Hotel, u ghad irid jaghmel sekwestru fug I-ammont |i huwa
jippretendi li huwa dovut lilu. Ix-xhud ikkonferma li f'Ottubru tal-2016 huwa
rcieva ittra ufficjali li kienet intbaghet lilu minn ghadd ta’ lukandi llkoll membri
tal-MHRA. Ix-xhud qal li |-mittenti ta’ dik [-ittra uffi¢jali gew imwiegba
individwalment. Ix-xhud qal li min-naha tieghu huwa kien johrog il-kontijiet
b’mod immedjat, u kontinwament kien isegwi I-hlasijiet dovuta lilu mill-
operaturi barranin. Kompla jghid li meta ntlahaq ftehim dwar ir-repayment
schedule bejn il-partijiet, huwa kien gabel li jhallas mitt elf Euro (€100,000)
dakinhar stess, u hamsa u sebghin elf Euro (€75,000) kull gimgha sakemm |-
ammont dovut lis-socjeta attrici jigi saldat kollu. Ix-xhud ikkonferma li bejn il-
partijiet kien sar diskors fis-sens li jekk is-so¢jeta konvenuta ma kinitx ser
thallas dak dovut minnha lis-soc¢jeta attrici, il-klijenti li jintbaghtu fil-lukandi
tas-soCjeta attrici mis-socjeta konvenuta ma kinux ser jigu accettati, u
eventwalment kien gie deciz li ghal kull klijent li jintbaghat mis-socjeta
konvenuta, kellu jsir il-hlas fil-pront mill-istess socjeta konvenuta. Ix-xhud gal
li I-proposta tieghu kienet li jhallas hamsa u sebghin elf Euro (€75,000) lis-
socjeta attrici fil-gimgha, izda hu ma kienx specifika kemm minn dak I-ammont
kellu jmur ghall-hlasijiet dovuta lil San Antonio u kemm kellu jmur ghall-
hlasijiet dovuta lis-Seabank. Ix-xhud ikkonferma li kien hemm |-ammont ta’
mitt elf Euro (€100,000) li thallas mis-so¢jeta konvenuta u li s-soc¢jeta attrici
akkreditatu lil San Antonio Hotel. Qal ukoll li fil-fehma tieghu dawn il-mitt elf
Euro (€100,000) ma kellhomx jigu akkreditati sabiex jigu saldati djun passati,
izda dawn kienu flejjes akkont tal-bookings ghas-sajf ta’ wara |i fughom is-
socjeta konvenuta kellha tinghata early booking discounts. Ix-xhud esebixxa

kopja ta’ reservations list bil-bookings kollha li saru mis-socjeta konvenuta fil-
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lukanda tas-socjeta attrici fil-perijodu bejn it-13 ta’ April, 2009 u I-1 ta’
Novembru, 2016.34

Waqt l-udjenza tat-22 ta’ Novembru, 2018, sar il-kontroezami ta’ Denise
Ellul®, li galet li hekk kif kien ikun hemm gbil dwar ir-rati li bihom kienu ser
jinbieghu I-kmamar mil-lukandi, dawn kienu jigu mghoddija lill-operaturi.
Qalet li I-kummissjoni ghal tali servizz tithallas mil-lukanda, u s-socjeta
konvenuta ma tithallasx mill-operaturi ghaliex hija mhijiex agenta. Qalet li |-
operaturi barranin jghaddu lista bl-informazzjoni tal-persuni |i jkun qgieghed
isir il-hlas ghalihom, u ziedet tghid |li mal-booking ma jsirx hlas ta’ depozitu
mill-operaturi barranin. Qalet li hekk kif il-booking jigi kkonfermat mil-
lukanda, is-socjeta konvenuta tinforma lill-operatur barrani li I-booking ikun
gie kkonfermat. Fir-rigward tal-early bookings discount, ix-xhud ikkonfermat i
ghall-istagun tar-rebbiegha u s-sajf 2016, din id-discount ma kinitx thallset
mis-soc¢jeta konvenuta lis-soc¢jeta attrici, u ghalhekk is-soc¢jeta konvenuta ma
setghetx tippretendi li tinghata discount jew rati specjali ghal dak il-perijodu
ladarba hija ma kinitx hallset ghalihom minn qabel. Ix-xhud ikkonfermat li lejn
[-ahhar tas-sena 2015, is-so¢jeta konvenuta waqghet lura fil-pagamenti li
kellha taghmel kemm fir-rigward tal-lukanda San Antonio kif ukoll fir-rigward
tas-Seabank. Ix-xhud qalet |i hija kellha email li turi li kien hemm qbil |i s-
socjeta konvenuta kienet ser tibda thallas I-ammont ta’ sebgha u tletin elf u
hames mitt Euro (€37,500) fil-gimgha lis-Seabank, u sebgha u tletin elf u
hames mitt Euro (€37,500) fil-gimgha lis-San Antonio. Ix-xhud galet |i min-
naha taghha hija ta’ sikwit ma kinitx tagbel mat-talbiet ghall-hlas li kienu jsiru

mis-socjeta attrici. Ix-xhud esebiet sensiela ta’ emails li ghaddew bejn il-

34 A fol. 522 et seq. tal-process.
35 A fol. 548 tal-process.
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partijiet fir-rigward tal-pretensjonijiet tas-socjeta attrici ghall-hlas, bil-
pozizzjoni li kienu hadu I-partijiet rispettivament®®, kif ukoll lista ta’ pagamenti
li kienu saru mis-socjeta konvenuta bejn |-1 ta’ Marzu 2016 u 1-31 ta’ Mejju

2016.%

Waqt |-udjenza tas-27 ta’ Frar, 2019, tkompla |-kontroezami tax-xhud Denise
EllulP, li galet li |-hlas ta’ sebgha u tletin elf u hames mitt Euro (€37,500) fil-
gimgha mis-so¢jeta konvenuta lis-socjeta attrici bagghu jsiru sakemm il-
pagamenti dovuta jigu ezawriti. Fi kliem ix-xhud:

“Meta gejna in line max-xhur u mal-pagamenti ovvjament it-thirty seven thousand

five hundred (€37,500) weekly wagfu. Jigifieri I-ahhar pagament kien fit-twenty-
first (21) of March ta’ dak I-agreement.”

Ix-xhud qalet li I-pagamenti mis-socjeta konvenuta kienu jingasmu b’tali mod
li dak li kien dovut lis-Seabank kien jithallas lis-Seabank, u dak li kien dovut lil
San Antonio, kien jithallas lil San Antonio. Ix-xhud ikkonfermat |li kien hemm
zmien partikolari fejn il-hlasijiet dovuta ghall-bookings mis-soc¢jeta konvenuta
bdew isiru bil-quddiem, minhabba li s-socjeta attrici ma bagghetx disposta li

taccetta bookings jekk ma tithallasx taghhom.

Wagqt l-udjenza tad-29 ta’ Marzu, 2019, rega’ xehed Vincent De Giorgio®?, li
esebixxa dokument li jindika liema invoices kienu thallsu mis-socjeta
konvenuta.*® Fir-rigward tal-bookings li saru permezz tal-kumpannija Low Cost
Travel, ix-xhud gal |li s-socjeta konvenuta gieghda tinsisti li ma thallasx ghal

dawk il-bookings, filwaqt li s-socjeta attrici ghadha tinsisti li dawk l-ammonti

36 A fol. 558 et seq. tal-process.
37 A fol. 561 tal-process.
38 A fol. 566 tal-process.
39 A fol. 583 tal-process.
40 A fol. 586 tal-process.
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ghadhom dovuta lilha. Ix-xhud qal li fl-ahhar faccata hemm sunt ta’ dak li s-
socCjeta attrici gieghda tippretendi li huwa dovut lilha, total ta’ mija u sebgha u
ghoxrin elf, tmien mija u hamsin Euro u disghin ¢entezmu (€127,850.90). Ix-
xhud ikkonferma |i minn dan |-ammont iridu jitnaqqsu |-mitt elf Euro

(€100,000) li gew allokati lil-lukanda Seabank.

Wagqt l-udjenza tad-29 ta’ April, 2019, regghet xehdet Denise Ellul*, fejn

ipprezentat dokument aggornat bir-rikonciljazzjoni taghha.*

Konsiderazzjonijiet legali

ll-kwistjoni ewlenija li trid tigi indirizzata mill-Qorti f'dawn il-proceduri hija
dwar jekk is-somma ta’ tlieta u ghoxrin elf, seba’ mija u wiehed u tletin Euro u
ghaxar centezmi (€23,731.10) li s-socjeta attrici gieghda titlob li tithallas mis-
socCjeta konvenuta, hijiex dovuta jew le, u dan fir-rigward ta’ servizzi ta’
akkomodazzjoni turistika rezi lil klijenti tas-socjeta konvenuta. ll-proceduri
odjerni huma ghar-rigward tal-ammont ta’ tlieta u ghoxrin elf, seba’ mija u
wiehed u tletin Euro u ghaxar ¢entezmi (€23,731.10), ghad li matul dawn il-
proceduri gie pprecizat minn esponenti tas-socjeta attrici, fosthom mill-
financial controller taghha André Attard, li meta nghalag |-istagun tas-sajf
2016 fil-31 ta’ Ottubru 2016 u saret ir-rikonciljazzjoni tal-kontijiet mis-socjeta
attrici, allegatament kien gie stabbilit li l-ammont dovut mis-soc¢jeta
konvenuta lis-socjeta attrici kien ta’ sebgha u ghoxrin elf, tmien mija u hamsin

Euro u disghin ¢entezmu (€27,850.90). Madanakollu il-Qorti fil-

41 A fol. 591 tal-process.
42 A fol. 593 tal-process.

Pagna 30 minn 37

Qrati tal-Gustizzja



Rikors Mahluf Numru 971/2016 LM

konsiderazzjonijiet u fid-decizjoni taghha hija marbuta mat-talbiet kif saru fir-
rikors mahluf, u ghalhekk id-decizjoni taghha ser tkun ibbazata fuq is-somma

ta’ €23,731.10 kif originarjament pretizi mis-socjeta attrici.

Is-so¢jeta konvenuta eccepiet |li I-pro¢edura odjerna hija wahda intempestiva
peress li giet intavolata f'Settembru tas-sena 2016, filwaqgt li I-kotba ghall-
istagun tas-sajf 2016 kellhom jigu rikonciljati bejn il-partijiet wara I-ahhar ta’
Ottubru 2016, id-data meta jinghalaq l-istagun turistiku tas-sajf. Mill-provi
jirrizulta li d-decizjoni tas-socjeta attrici li tipprocedi b’din il-kawza kienet
immotivata mill-fatt li s-soc¢jeta konvenuta kienet ilha moruza f'diversi
pagamenti tul is-snin meta |-partijiet kienu f'din ir-relazzjoni kummerc¢jali, tant
hu hekk li bejn il-partijiet kellu jintlahaq ftehim dwar il-modalita tal-hlas, u
eventwalment is-sitwazzjoni kienet tali li s-socjeta attrici kellha twissi lis-
socjeta konvenuta li ma kinitx ser tac¢¢etta aktar bookings minghandha jekk

dawn ma jkunux akkumpanjati mill-hlas dovut.

Mill-provi jirrizulta li r-relazzjoni kummercjali bejn il-partijiet kienet ilha
ghaddejja ghal ghadd ta’ snin, u s-socjeta konvenuta kienet tippromwovi ma’
diversi operaturi barranin il-bejgh ta’ kmamar ta’ diversi lukandi f'Malta,
fosthom lukandi gestiti mis-socjeta attrici, li jibaghtu I-klijenti taghhom
f'Malta ghall-vaganzi. llI-ftehim dwar ir-rati li bihom kellhom jinbieghu |-
kmamar f'xhur differenti tas-sena, kien jigi ffirmat darbtejn fis-sena mill-
partijiet, u dan il-ftehim kien suggett ghal xi kundizzjonijiet, fosthom li |-hlas
da parti tas-socjeta konvenuta kellu jsir fi zmien sittin gurnata minn meta

tinhareg mis-socjeta attrici I-invoice ghall-hlas.
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Tqis illi I-financial controller tas-socjeta attri¢i André Attard spjega kif turist i
jasal hawn Malta, jipprezenta r-reservation voucher tieghu fir-reception tal-
lukanda, u b’dak il-mod il-lukanda jkollha garanzija |i ser tithallas tas-servizz
moghti lil dak il-klijent. Kundizzjoni ohra fil-ftehim li kien jirregola r-relazzjoni
bejn il-partijiet tghid li dak il-ftehim jorbot lis-soc¢jeta attrici u lis-soc¢jeta
konvenuta, u li m’hemm |-ebda parti ohra involuta fit-tranzazzjonijiet u fin-
negozju li jsir bejn il-partijiet, u I-hlasijiet pretizi mis-socjeta attrici dejjem
intalbu minghand is-soc¢jeta konvenuta, u din min-naha taghha kienet tkun hi
li taghmel tajjeb ghal dak dovut minnha, ghalkemm Louis Tabone xehed li hu
kien ikun f'gaghda li jeffettwa l|-pagamenti dovuti ladarba hu jithallas
minghand l|-operaturi barranin. Tqis li mill-provi jirrizulta li I-hlasijiet dovuta
lis-soc¢jeta attrici rigward il-klijenti li jintbaghtu fil-lukandi taghha permezz tas-
socjeta konvenuta, dejjem kienu jsiru mis-soc¢jeta konvenuta u mhux minn xi

operatur barrani jew xi agenzija ohra.

Fin-nota ta’ sottomissjonijiet taghha, is-socjeta konvenuta insistiet li meta
jkun hemm intermedjarji barranin involuti, bhal fil-kaz ta’ Lowcostbeds.com
Limited, kienet tkun din I-intermedjarja barranija responsabbli ghall-hlasijiet
dovuta u mhux is-so¢jeta konvenuta. Il-Qorti tirrileva pero li matul is-smigh
tal-kawza ma ngabet l-ebda prova f'dan is-sens, u ghall-kuntrarju mill-
korrispondenza esebita fl-atti tal-kawza, jirrizulta li dejjem kienu |-esponenti
tal-partijiet fil-kawza li tkellmu u kkorrispondew ma’ xulxin dwar il-hlasijiet

dovuta, minghajr I-ebda involviment ta’ terzi.

Tqgis dak li xehed is-CEO tas-socjeta attri¢i Arthur Gauci, li l-invoices mis-
socjeta attrici kienu jintbaghtu lis-soc¢jeta konvenuta |-ghada li klijent jitlaq

mil-lukanda, u s-soc¢jeta konvenuta kienet tinghata perijodu ta’ sittin gurnata

Pagna 32 minn 37

Qrati tal-Gustizzja



Rikors Mahluf Numru 971/2016 LM

biex thallas. Kemm dan ix-xhud, kif ukoll il-financial controller tas-socjeta
attrici André Attard, xehdu li s-soc¢jeta konvenuta kienet taghmel il-hlasijiet
dovuta minnha b’mod sporadiku, u minghajr konsistenza, u s-soc¢jeta attrici
kellha tibghat diversi komuniki lis-socjeta konvenuta sabiex tigbor dak dovut
lilha. Intgal ukoll li kemm-il darba esponenti tas-soc¢jeta konvenuta kienu
jallegaw li hemm diskrepanzi jew li mhumiex jagblu mal-ammonti pretizi mis-
socjeta attrici minghajr ma jaghtu spjegazzjoni jew gustifikazzjoni ghal dan.
Mill-korrispondenza esebita fil-kawza, jirrizulta li s-so¢jeta konvenuta fl-ebda
waqt ma wiegbet lis-socjeta attrici |i |-pretensjonijiet tas-socjeta attrici
kellhom jigu indirizzati lil terzi ghax kienu dovuta minn terzi, u huwa dan il-fatt
li jwassal lill-Qorti sabiex tikkonkludi li r-relazzjoni kummercjali kienet
strettament bejn il-partijiet fil-kawza u hija s-socjeta konvenuta li ghandha

twiegeb ghal kwalsiasi hlasijiet li ghadhom dovuta minnha lis-socjeta attrici.

L-esponenti tas-soc¢jeta attrici spjegaw ukoll kif operaturi ohra li kienu wkoll
jahdmu ma’ Lowcostbeds.com Limited, kienu hallsu dak dovut minnhom lis-
socjeta attrici, u kienet biss is-soc¢jeta konvenuta li rrifjutat li thallas wara |-
falliment ta’ din il-kumpannija barranija. Ix-xhud Aurthur Gauci spjega wkoll li
I-kawza odjerna hija ghall-hlas ta’ servizzi attwalment ipprovduti mis-socjeta
attrici u r-reservations li gew ikkancellati mhumiex inkluzi fis-somma pretiza

mis-socjeta attrici.

Tqis li s-soc¢jeta konvenuta kienet obbligat ruhha |i taghmel tajjeb ghal dak
dovut minnha fir-rigward ta’ klijenti tal-Lowcostbeds.com sad-data tal-15 ta’
Lulju, 2016, u esponenti tas-socjeta attrici kienu avvicinaw lill-klijenti tal-
Lowcostbeds.com |i kienu alloggati fil-lukanda u talbu I-hlas direttament

minghandhom fir-rigward tal-granet li huma kienu qattghu fil-lukanda wara s-
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16 ta’ Lulju, 2016, anki jekk dan kien ifisser li dawn it-turisti spiccaw hallsu
ghal-lukanda darbtejn. Ghal darb’ohra il-ftehim f'dan ir-rigward sar bejn il-
partijiet fil-kawza, u ladarba jirrizulta mill-provi li s-so¢jeta konvenuta kienet
obbligat ruhha li thallas ghall-klijenti li baghtet fil-lukanda tas-soc¢jeta attrici
sal-15 ta’ Lulju 2016, din ghandha taghmel tajjeb ghal dak li obbligat ruhha li
thallas. Barra minn hekk gie ¢carat li s-soc¢jeta attrici bl-ebda mod ma talbet
hlasijiet ghal kancellamenti jew ghal klijenti li ma hadux is-servizzi taghha
minhabba |i ma setghux ihallsu ghall-vaganza taghhom ghat-tieni darba, u
ghalhekk |-eccezzjonijiet imressqa mis-socjeta konvenuta fir-rigward tal-

falliment tal-kumpannija estera, huma fiergha.

Esponenti ohra tas-socjeta attri¢i, fosthom John Messina u I-financial
controller André Attard xehdu kif anki wara li kien hemm repayment schedule
magqbula bejn il-partijiet, peress li sal-ahhar tal-2015 is-socjeta konvenuta
kienet wagghet lura hafna fil-hlasijiet, din ir-repayment schedule ma kinitx tigi
onorata b’mod rigoruz, u whud mill-pagamenti ma kinux akkumpanjati
b’remittance advice b’tali mod li kienet is-soc¢jeta attrici li kienet tiddeciedi I-
flus li kienet tircievi minghand is-socjeta konvenuta kif kellha tallokahom fis-
sistema tal-accounts taghha. Kien minhabba f'dawn Il-inkonsistenzi li s-socjeta
attrici kienet harget ghadd ta’ twissijiet lis-socjeta konvenuta, fosthom li ma
kinitx ser taccetta aktar klijenti minghand is-soc¢jeta konvenuta jekk ma

tircevix il-hlas dovut gabel dawn jaslu Malta.

lI-Qorti semghet ukoll lix-xhud Louis Tabone jispjega kif fil-fehma tieghu hu
m’ghandu jaghti xejn lis-soc¢jeta attrici peress |i huwa ghandu jiehu
minghandha kwart ta’ miljun Euro, u ghalhekk gieghed jirrifjuta li jhallas dak

dovut minnu. IlI-Qorti tqis li f'dawn il-proceduri ma ngabet ebda kontrotalba
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fir-rigward tal-pretensjonijiet tas-socjeta konvenuta, u l-ebda dokument ma
ngab bhala prova ta’ dawn il-flejjes li s-socjeta konvenuta tippretendi li
ghandha tiehu minghand is-socjeta attrici, jew dawn il-flejjes ghal xiex inhuma
dovuti. Bl-istess mod is-soc¢jeta konvenuta ma gabet I|-ebda prova
dokumentarja li turi li kien hemm istanzi fejn operaturi barranin jew
addirittura terzi kienu jhallsu huma b’mod dirett lis-socjeta attrici ghas-
servizzi pprovduti lill-klijenti taghhom. Ghall-kuntrarju |-korrispondenza
esebita mill-partijiet fil-kawza, hija evidenza c¢ara li I-komunikazzjoni f'dan ir-
rigward dejjem saret bejn esponenti tas-socjeta attrici u esponenti tas-socjeta
konvenuta, u s-socjeta konvenuta fl-ebda waqgt ma indikat xi kumpannija terza

li I-hlas dovut lis-socjeta attrici kellu jingabar minghandha.

llil kwantu ghall-allokazzjoni tas-somma ta’ mitt elf Euro (€100,000) li gew
allokati lill-kontijiet tal-lukanda San Antonio minflok tas-Seabank, ghalkemm
dawn il-flejjes ma jiffurmawx parti mill-mertu ta’ din il-kawza, il-Qorti xorta
wahda tirrileva illi li kieku ma saritx din l|-allokazzjoni mis-socjeta attrici, |-
ammont dovut mis-socjeta konvenuta kien ser ikun ta’ mitt elf Euro

(€100,000) aktar minn dak li gieghed jigi pretiz f'din il-kawza.

Barra minn hekk ix-xhud Denise Ellul xehdet |i dawk il-flejjes kienu
jirrapprezentaw hlas akkont minhabba |i s-so¢jeta konvenuta kienet
ibbenefikat mill-early bookings discount offrut mis-socjeta attrici fir-rigward
ta’ bookings fil-lukanda Seabank, izda mill-provi irrizulta li dan l-iskont ma
setax jigi offrut lis-socjeta konvenuta ladarba ma sarx il-hlas tal-hamsin fil-mija
(50%) akkont mal-bookings li saru minnha, u kienu diversi |-esponenti tas-
socjeta attrici li xehdu li s-socjeta konvenuta ma bbenefikatx minn dan l-iskont

ghall-istagun tas-sajf 2016 minhabba fil-pendenzi dovuta minnha. Il-fatt li I-
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hlasijiet mis-soc¢jeta konvenuta kienu jsiru b’'mod sporadiku, u diversi drabi
kienu jkunu niegsa mir-remittance advice mac-¢ekk li kien jintbaghat, ta lok
biex is-socjeta attrici allokat hi I-flus li bdiet tircievi minghand is-soc¢jeta

konvenuta b’mod li bdew jinqatghu |-pendenzi li kien hemm.

Tqis li fin-nota ta’ sottomissjonijiet taghha, is-soc¢jeta konvenuta ghamlet
riferiment ghad-diversi diskrepanzi li hi tallega |i sabet fl-istatements
ipprezentati mis-socjeta attrici bhala prova tal-ammonti dovuta lilha, fosthom
billi kien hemm ammonti li ntgal li kienu mhallsa diga, ammonti ohra li
mhumiex dovuti, ammonti tal-Lowcostbeds.com Limited li tghid |li
m’ghandhomx jithallsu minnha, u ammonti ohra |i ghandhom jigu rifuzi lis-
socjeta konvenuta. Tul dawn il-proceduri ma ngabet I-ebda prova,
dokumentarja jew mod iehor, ta’ dak li gieghda tallega s-socjeta konvenuta.
Barra minn hekk fuq ammissjoni tas-soéjeta konvenuta stess, sal-31 ta’
Ottubru 2016, hija kellha taghti s-somma ta’ disgha u tletin elf, hames mija u
tmienja u ghoxrin Euro u tnejn u sittin ¢entezmu (€39,528.62) lis-socjeta
attrici, izda fl-istess nifs tghid li ma tafx I-ammont ta’ tlieta u ghoxrin elf, seba’
mija u wiehed u tletin Euro u ghaxar ¢entezmi (€23,731.10) ghal xiex inhuma

dovuta.

[I-Qorti tirrileva li mill-provi prodotti f'din il-kawza, u partikolarment in vista
tad-dokument esebit a fol. 586 tal-process, jirrizulta bl-aktar mod ampju li s-
somma ta’ tlieta u ghoxrin elf, seba’ mija u wiehed u tletin Euro u ghaxar

centezmi (€23,731.10) huma dovuta mis-soc¢jeta konvenuta lis-socjeta attrici.
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Decide

Ghaldagstant ghar-ragunijiet hawn fuq moghtija, il-Qorti gieghda taqta’ u
tiddeciedi din il-kawza kif gej:

1. Tichad l-e¢cezzjonijiet kollha tas-socjeta konvenuta;

2. Tikkundanna lis-so¢jeta konvenuta thallas lis-soc¢jeta attri¢i s-somma
ta’ tlieta u ghoxrin elf, seba’ mija u wiehed u tletin Euro u ghaxar
¢entezmi (€23,731.10) rapprezentanti prezz ta’ hlas ta’ servizzi ta’
akkomodazzjoni turistika rezi mis-socjeta attrici fuq inkarigu tas-

socjeta konvenuta.

Bl-ispejjez, inkluzi dawk tal-mandat ta’ sekwestru nru 1475/2016, u bl-
imghaxijiet legali mid-data tal-ahhar hlas ghal servizz ta’ akkomodazzjoni

sad-data tal-effettiv pagament, kontra s-socjeta konvenuta.

Mogrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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