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Seduta tal-20 ta’ Novembru, 2019

Rikors Mahluf Numru 901/2014 LM

Joseph u Vincenza konjugi Calleja
(detenturi tal-karti tal-identita 205143M u 114944M, rispettivament) u
b’digriet tal-21 ta’ Jannar, 2019, Vincenza Calleja assumiet I-atti minflok
Joseph Calleja wara li gie nieges fil-mori tal-kawza

Vs.

Global Capital Financial Management Limited (C 30053)

II-Qorti,

Rat ir-Rikors Mahluf ipprezentat fis-17 ta’ Ottubru, 2014 mill-atturi Joseph u
Vincenza konjugi Calleja (karti tal-identita 205143M u 114944M
rispettivament) (minn issa ‘| quddiem “l-atturi”), u mahluf minn Joseph

Calleja, li jghid kif gej:
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1. i l-atturi riedu jinvestu ammont ta’ flus, b’mod ghagqli, kawt u sikur u peress
illi ma kellhomx esperjenza f’dan il-qasam, kienu rrikorrew ghand is-socjeta
konvenuta ghal dan il-ghan;

2. i Il-atturi kienu ghamlu premura u enfasi mar-rapprezentant tas-socjeta
konvenuta, illi ma ridux li I-investiment taghhom ikun wiehed b’riskji,
partikolarment minhabba esperjenza qarsa li ga kellhom u kienu gew
assikurati li I-investiment relattiv ma kien ser ikollu ebda riskju ta’ telf. Tant is-
socjeta konvenuta kienet assikurat lill-atturi, li I-investiment taghhom kien ser
ikun fis-sod u minghajr riskji, illi sahansitra kkonvinciethom biex jillikwidaw xi
investimenti ohra li kellhom, biex dawn jizdiedu mal-investiment li kienu
ghamlu tramite s-socjeta konvenuta;

3. llliwara li s-socjeta konvenuta kienet ikklassifikat lill-atturi bhala ‘retail clients’
u li bhala tali kellhom jinghataw I-oghla livell ta’ protezzjoni, is-socjeta
konvenuta kienet irrakkomandat lill-atturi li tali somma tigi investita ghal
perijodu ta’ hames snin f’Lifemark SA — Secure Income Bond Issue 7;

4. lli abbazi tal-parir u r-rakkomandazzjoni moghti lilhom mis-socjeta konvenuta,
u tramite s-servizzi tal-istess konvenuta, I-atturi investew I-imsemmija somma
ta’ hamsa u sittin elf u sitt mitt lira sterlina (GBP65,600) ghal perijodu ta’
hames snin f’Lifemark SA — Secure Income Bond Issue 7;

5. llli ghalkemm il-konvenuta kienet assikurat lill-atturi, illi tali investiment kien |-
aktar wiehed idoneju u opportun ghalihom u li tali fondi kienu ser jigu investiti
mill-konvenuta f’investiment sod, sussegwentement irrizulta li dan ma kienx il-
kaz u fil-fatt I-atturi attwalment sofrew telf ta’ kapital u nugqas ta’ qligh;

6. Illi gabel ma sar l-investiment relattiv, is-socjeta konvenuta nagset milli ggib a
konoxxenza tal-atturi, ir-riskji reali u intrinsici ta’ dan l-investiment;

7. i lI-investiment maghzul u irrakkommandat mis-socjeta konvenuta lill-atturi,
ma kienx adegwat u opportun ghac-cirkostanzi personali tal-atturi u ghalhekk
ukoll, il-pariri moghtija mis-socjeta konvenuta, inghata b’mod negligenti u
traskurat, b’nuqqas ta’ prudenza u b’inosservanza tar-regolamenti, direttivi u
cirkolari mahruga mill-awtoritajiet regolatorji kompetenti;

8. llli b’rizultat tan-nuqgqasijiet attribwibbli lis-socjeta konvenuta, inkluz dawk ta’
nuggas ta’ hila u diligenza fl-ezercizzju tas-servizzi minnha pprovduti,
traskuragni u negligenza fil-pariri u t-twettiq tal-inkarigu moghti lilha mill-
atturi u b’nuqgqas ta’ hila fil-qadi tad-dmirijiet tas-socjeta konvenuta, I-atturi
sofrew telf ingenti u dannu sostanzjali;
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10.

11.

Illi s-socjeta konvenuta hija responsabbli ghad-danni u t-telf relattiv sofferti
mill-atturi;

Illi ghalkemm is-socjeta konvenuta giet debitament interpellata sabiex
taghmel tajjeb ghad-dannu u t-telf sofferti mill-atturi, is-socjeta konvenuta
baqghet inadempjenti u ghalhekk kellha ssir din il-kawza;

Tghid ghalhekk is-socjeta konvenuta ghaliex din il-Qorti m’ghandhiex, prevja
kwalsiasi dikjarazzjoni necessarja u opportuna; (1) tiddikjara illi konsegwenza
ta’ nuqqasijiet attribwibbli lis-socjeta konvenuta, I-atturi sofrew danni
konsistenti f’'telf ta’ kapital u telf ta’ qligh; (2) tiddikjara lis-socjeta konvenuta
responsabbli fil-konfront tal-atturi, ghat-telf ta’ flus u ghad-danni sofferti mill-
atturi, okkorrendo permezz tal-hatra ta’ periti nominandi, (3) tillikwida I-
ammont tat-telf u tad-danni sofferti mill-atturi, okkorrendo permezz tal-hatra
ta’ periti nominandi u (4) tikkundanna lis-socjeta konvenuta sabiex thallas lill-
atturi, I-ammont hekk likwidat — kollox skont kif intqal fuq u ghar-ragunijiet
premessi.

Bl-ispejjez kollha, inkluzi dawk tal-protest gudizzjarju tat-22 ta’ Ottubru 2012 u
bl-imghaxijiet legali skont il-ligi, kontra s-socjeta konvenuta, li minn issa tibga’

ingunta ghas-subizzjoni taghha.

B’riserva ta’ kull azzjoni ulterjuri spettanti lill-atturi.

Rat ir-Risposta Mahlufa tas-socjeta konvenuta GlobalCapital

Financial

Management Limited (C30053) (minn issa ’| quddiem “is-socjeta konvenuta”),

li giet ipprezentata fl-14 ta’ Novembru, 2014, u mahlufa minn Reuben Zammit

(K.I. 434178M), debitament awtorizzat ghan-nom tas-socjeta konvenuta, li

biha eccepixxa:

lI-Fatti

1. i fir-rigward tal-ewwel paragrafu tar-rikors promutur, is-socjeta intimata tghid

illi hija tagixxi ta’ intermedjarja ghat-twassil u trasmissjoni ta’ ordnijiet ghax-xiri

u bejgh ta’ strumenti tal-investiment u ghalhekk [-atturi Joseph u Vincenza

konjugi Calleja kienu ghamlu l-investiment imsemmi fis-Secure Income Bond Issue
7 GBP Ql fis-17 ta’ April 2009, liema investiment kien mahrug minn Lifemark S.A.,
so¢jeta anonima mwaqqfa fil-Lussemburgu u regolata mill-Commission de

Qrati tal-Gustizzja
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Surveillance du Secteur Financier tal-Lussemburgu tramite s-socjeta intimata
bhala intermedjarja u mhux bhala principal;

2. i wkoll fir-rigward tal-ewwel paragrafu tar-rikors promutur, is-socjeta intimata
tghid illi kif ser jirrizulta fil-kors tal-kawza [-atturi kienu ghamlu diversi
investimenti kemm tramite taghha kif ukoll tramite intermedjarji ohra u ghalhekk
mhuwiex minnu li l-atturi ma kellhomx esperjenza fl-investimenti. Inoltre s-
socjeta intimata tafferma li I-atturi agixxew liberament u minn jeddhom fir-
rigward ta’ kull investiment li ghamlu tramite s-socjeta intimata;

3. i fir-rigward tat-tieni paragrafu tar-rikors promutur, is-socjeta intimata
tirrespingi l-allegazzjonijiet maghmula mill-atturi bhala kompletament infondati
u inveritiera kif ser jirrizulta fil-kors tal-kawza;

4. llli fir-rigward tat-tieni, t-tielet, ir-raba’, I-hames u s-sitt paragrafu tar-rikors
promutur is-socjeta intimata tghid illi I-atturi ghazlu li jinvestu fil-Lifemark S.A. —
Secure Income Bond issue 7 GBP Q wara li gie spjegat lilhom kif jahdem |-
investiment in kwistjoni u wara li gew imwissija bir-riskji relattivi, kif ukoll illi I-
valur tal-investiment taghhom u I-gligh relattiv jista’ jitla’ kif ukoll jinzel (kif
jirrizulta inter alia mill-ittra tas-socjeta intimata datata 25 ta’ Marzu 2009 i
kopja taghha hija annessa u mmarkata bhala Dok. CG2); Is-socjeta intimata tghid
ukoll illi dan I-investiment, fl-isfond tal-informazzjoni li kienet tezisti dwaru dak iz-
Zmien u abbaii tal-informazzjoni dwar I-atturi li kellha s-socjeta intimata, kellu I-
premessi necessarji biex jigi offrut lill-atturi;

5. lli fir-rigward tar-raba’ paragrafu tar-rikors promutur, is-socjeta intimata tghid
ukoll illi fil-vesti taghha ta’ intermedjarja hija ghamlet hlasijiet lill-atturi ta’
GBP5,576, GBP930.21 u GBP1,547.90 fisem Lifemark S.A. fir-rigward tal-
investiment in kwistjoni, liema hlasijiet kollha kemm huma gew accettati u
inkassati mill-atturi minghajr ebda riserva jew kondizzjoni;

6. i fir-rigward tal-paragrafi sebgha u tmienja tar-rikors promutur, is-socjeta
intimata filwaqt li tirreferi ghall-paragrafi precedenti ta’ din ir-risposta tirrespingi
l-allegazzjoni illi fl-ezercizzju tas-servizzi minnha pprovduti hija kienet negligenti
u/jew traskurata, u/jew li agixxiet b’nuqqas ta’ hila u diligenza fil-qadi tad-
dmirijiet taghha u/jew b’nuqqas ta’ prudenza bhala infondata fil-fatt u fid-dritt;
illi minghajr pregudizzju ghall-premess is-socjeta intimata tichad kategorikament
illi hija agixxiet b’inosservanza tar-regolamenti, direttivi u cirkolari mahruga mill-
awtoritajiet regolatorji (minghajr ma langas biss indikaw ghal liema ezatt minn
dawn ir-regolamenti, direttivi u/jew cirkolari ged jirreferu); illi dwar dan is-
socjeta intimata tirriserva wkoll illi tesponi ulterjorment fil-kaz li r-rikorrenti
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jispjegaw b’mod car liema huma dawk ir-regolamenti, direttivi u/jew cirkolari li
qged jirreferu ghalihom;

7. Ui fir-rigward tal-paragrafi tmienja u disgha tar-rikors promutur, is-socjeta
intimata tichad fermament kwalsiasi responsabbilita ghal telf u danni reklamati
mill-atturi; lli minghajr prequdizzju ghall-premess, apparti li ghad trid issir prova
tad-dannu u/jew telf allegat li gie soffert mill-atturi, anki jekk ghall-grazzja tal-
argument biss jirrizulta i [|-atturi garrbu telf fuq I-investiment surriferit
b’dagshekk ma jsegwix illi s-socjeta intimata hija responsabbli ghad-dannu jew
telf soffert mill-atturi;

8. llli fir-rigward tal-paragrafu ghaxra tar-rikors promutur, is-socjeta intimata
tirrileva illi hija dejjem irrespingiet il-pretensjonijiet tal-atturi bhala infondati fil-
fatt u fid-dritt kif jirrizulta mill-kontro-protest tas-socjeta intimata tat-12 ta’
Gunju 2013 (kopja annessa u mmarkata Dok. GC 3);

9. |lli I-fatti indikati fil-paragrafi surriferiti ta’ din ir-risposta huma maghrufin lill-
esponent in kwantu jaf bihom fil-mansjoni tieghu bhala ufficjal tas-socjeta
intimata.

L-Eccezzjonijiet:

Ghaldagstant, in vista tas-suespost is-socjeta intimata ghandha s-segwenti
eccezzjonijiet xi tressaq kontra t-talbiet tar-rikorrenti:

(1) Hli t-talbiet tar-rikorrenti huma infondati fil-fatt u fid-dritt in kwantu s-socjeta
intimata mbhijiex responsabbli versu I-atturi ghall-ebda dannu u/jew telf,
inkluz telf ta’ kapital u/jew ta’ gligh li setghu gew sofferti mir-rikorrenti, u s-
socjeta intimata ma ghandhiex, ghar-ragunijiet premessi, tigi kkundannata
thallas l-ebda ammont lir-rikorrenti u ghalhekk it-talbiet tar-rikorrenti
ghandhom jigu respinti;

(2) Salv eccezzjonijiet ulterjuri.

Bl-ispejjez kollha, inkluz dawk tal-kontro-protest tas-socjeta intimata tat-12 ta’
Gunju, 2013, kontra r-rikorrenti li huma minn issa ingunti ghas-subizzjoni.

Rat I-atti kollha tal-kawza.
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Rat id-dokumenti li gew esebiti in atti.

Semghet ix-xhieda prodotti mill-partijiet.

Rat il-verbal tal-udjenza tas-6 ta’ Frar, 2019, fejn il-partijiet inghataw il-fakolta
li jaghmlu s-sottomissjonijiet taghhom bil-miktub, u fejn il-kawza thalliet ghal-

lum ghas-sentenza.

Rat in-noti ta’ sottomissjonijiet ipprezentati mill-partijiet.

Il-kwistjoni bejn il-partijiet

L-azzjoni odjerna nbdiet mill-atturi wara li dawn kienu investew I-ammont ta’
hamsa u sittin elf u sitt mitt lira Sterlina (GBP 65,600) f'investiment maghruf
bhala Lifemark S.A. Secure Income Bond Issue 7, maghzul u rrakkomandat
lilhom mis-socjeta konvenuta. L-atturi jghidu li ghamlu dan |-investiment fuq
accertazzjoni moghtija mir-rapprezentanti tas-soc¢jeta konvenuta li dan it-tip
ta’ investiment kien wiehed sikur u minghajr ebda riskju ta’ telf. L-atturi jghidu
li huma kienu klassifikati bhala retail clients, u ghalhekk kienu jgawdu mill-
oghla livell ta’ protezzjoni ai termini tal-Markets in Financial Instruments
Directive (MiFID 2004/39/EC), kif ukoll ir-regolamenti mahruga mill-Malta
Financial Services Authority. L-ilment ewlieni tal-atturi huwa li minkejja ¢-
cirkostanzi personali u finanzjarji taghhom bhala pensjonanti, b’tifel jghix
maghhom li ghandu certi bzonnijiet specjali, u minkejja li huma insistew mar-
rapprezentanti tas-socjeta konvenuta |i huma ma kinux interessati
f'investiment riskjuz jew ikkumplikat, gie rakommandat lilhom minn
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rapprezentanti tas-socjeta konvenuta ix-xiri tal-prodott Lifemark, prodott
kumpless li gie mizrapprezentat mis-soc¢jeta konvenuta bhala wiehed b’riskju
baxx. L-atturi jsostnu li dan ma kienx minnu, tant hu hekk li huma spiccaw tilfu
parti sostanzjali mill-kapital taghhom, u m’ghamlu Il-ebda gligh minn dan I-
investiment. L-atturi jghidu li s-soc¢jeta konvenuta kienet negligenti fil-mod kif
hbiet minnhom ir-riskji reali u intrinsici ta’ dan il-prodott, kif ukoll ghax dan il-
prodott ma kienx ideali ghac-cirkostanzi personali taghhom, u partikolarment
in vista tal-fatt li huma sahqu hafna mar-rapprezentanti tas-soc¢jeta konvenuta
li huma ma xtaqux jissugraw il-kapital investit minnhom. Permezz ta’ din il-
kawza l-atturi geghdin jitolbu lill-Qorti tiddikjara |i konsegwenza tan-
nuqqgasijiet attribwibbli lis-so¢jeta konvenuta huma sofrew danni konsistenti
f'telf ta’ kapital u telf ta’ gligh u li s-so¢jeta konvenuta hija responsabbli ghat-
telf tal-flus u tad-danni sofferti minnhom, u talbu li jigi likwidat t-telf soffert

minnhom u li s-soc¢jeta konvenuta tigi kkundannata thallas dawn id-danni.

Min-naha taghha s-socjeta konvenuta eccepiet li f'din ir-relazzjoni taghha mal-
atturi hija m’agixxietx ta’ principal izda ta’ intermedjarju, ghat-twassil u t-
trazmissjoni ta’ ordnijiet ghax-xiri u bejgh ta’ strumenti ta’ investiment. Is-
socjeta konvenuta sahqet illi l-atturi ma kinux estraneji ghal dawn it-tip ta’
investimenti, u argumentat li gabel inxtara |-prodott Lifemark |-atturi kellhom
diversi investimenti ohra, b’livelli ta’ riskju li jvarjaw. Gie eccepit ukoll i I-
pretensjonijiet tal-atturi huma infondati u inveritiera, u s-soc¢jeta konvenuta
ma nagsitx mill-obbligi taghha fil-konfront taghhom. Intgal ukoll li mhux
minnu li s-so¢jeta konvenuta nagset milli tosserva r-regolamenti, id-direttivi u
¢-cirkolarijiet mahruga mill-awtoritajiet regolatorji, u hija osservat |-obbligi
taghha fil-konfront tal-atturi u m’ghandhiex tinzamm responsabbli ghad-
danni.
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Provi u rizultanzi

Flimkien mar-rikors promutur, Il-atturi pprezentaw kopja ta’ dokument
intitolat ‘Confidential Client Fact-Find for the Suitability Test’, li sar mis-socjeta
konvenuta! fejn l-atturi gew mitluba jaghtu diversi dettalji personali taghhom
fosthom dwar id-dhul annwali taghhom u n-natura tar-riskju li xtaqu jesponu
ruhhom ghalih bl-investiment taghhom; kopja tal-purchase contract note
relattiva ghall-investiment li ghamlu l-atturi?, minn fejn jirrizulta i I-atturi
investew is-somma ta’ GBP65,600 fil-Lifemark S.A. Secure Income Bond 7 GBP
- Q1; kopja ta’ cirkolari mahruga mill-MFSA fil-11 ta’ Frar, 20093, liema
cirkolari nharget qabel l|-atturi ghamlu l-investiment taghhom, fejn I-MFSA
wissiet lid-detenturi ta’ licenzji dwar I-investiment dwar il-bejgh ta’
investimenti kumplessi li jistghu jinvolvu riskji sinifikanti, u li ghalhekk jista’
jkun li dawn ma jkunux ideali sabiex jigu offerti lil certu tip ta’ klijenti; u kopja
tal-protest gudizzjarju li ghamlu l-atturi kontra s-socjeta konvenuta fit-22 ta’

Ottubru, 2012.4

Min-naha taghha s-socjeta konvenuta pprezentat kopja tar-rizoluzzjoni tal-
Bord tad-Diretturi taghha® u li permezz taghha Reuben Zammit gie mahtur
bhala mandatarju specjali tas-socjeta konvenuta sabiex jirrapprezentaha
f’"dawn il-proceduri; kopja ta’ ittra mibghuta mis-soc¢jeta konvenuta lill-atturi
fil-25 ta’ Marzu, 2009% u kopja tal-kontroprotest taghha tat-12 ta’ Gunju,
2013

1A fol. 5 tal-process.

2 A fol. 21 tal-process.

3 A fol. 22 tal-process.

4 A fol. 24 tal-process.

5 A fol. 38 tal-process.

6 A fol. 39 tal-process. F'din l-ittra, iffirmata minn John Rusher, Head of Financial Planning tas-soc¢jeta konvenuta, intqal
illi: “During the meeting the following products were recommended. The product mentioned are in line with your aims and
objectives as set above: Lifemark S.A. Secure Income Bond 7 GBP — Ql. ... These recommendations address your need for
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Fl-affidavit tieghu l-attur Joseph Calleja® qal li sa minn meta beda juza s-
servizzi tas-socjeta konvenuta, hu kien ghamilha ¢ara li I-investimenti li kien
interessat fihom kienu dawk b’riskju baxx, u ghalhekk ma kienx interessat fi
skemi ta’ investiment riskjuz jew ikkumplikat. L-attur gal li I-lagghat mar-
rapprezentant tas-socjeta konvenuta dejjem inzammu fid-dar tal-atturi, u
prezenti ghal dawn il-lagghat kien ikun hemm wkoll binthom Marianne Galea
li kienet tiehu hsieb l-affarijiet tal-atturi. Qal li anki bintu Marianne kienet
tenfasizza mar-rapprezentant tas-soc¢jeta konvenuta li I-genituri taghha riedu
investiment sod. L-attur zied jghid |li peress li la hu u langas martu ma huma
midhla tal-qasam tas-servizzi finanzjarji, huma dejjem accettaw il-pariri u I-
assigurazzjonijiet li kienu jinghataw mis-so¢jeta konvenuta. L-attur qgal li
minkejja dan, wara xi snin, huma gew mgharrfa mill-istess rapprezentanti tas-
socjeta konvenuta, li parti sostanzjali mill-investiment |li kienu ghamlu kien
intilef peress li wahda mill-kumpanniji I-kbar fl-Istati Uniti kienet falliet. L-attur
spjega li din l-ahbar kienet inkwetathom hafna, kemm ghax huma kienu
pensjonanti u dan l-investiment kellu jkun sors ta’ introjtu addizzjonali
ghalihom, kif ukoll ghax huma xtaqu jghinu lil uliedhom finanzjarjament,
partikolarment lil binhom li ghandu certi bzonnijiet. Qal |i dakinhar I-atturi
kienu gew infurmati wkoll li I-ftit flus li kien ghad bagghalhom investiti u li ma
ntilfux, kellhom bzonn jigu investiti mill-gdid fi prodott iehor. Kompla jghid li
meta huma ltagghu mal-konsulent finanzjarju |-gdid tas-so¢jeta konvenuta,
huma regghu spjegawlu s-sitwazzjoni taghhom, partikolarment il-htigijiet ta’
binhom, u ghal darb’ohra enfasizzaw il-fatt li huma ma xtaqux jirriskjaw bl-

investiment li kienu ser jaghmlu bil-flus li kien bagghalhom. Kompla jghid li

income over the Medium Term (5 Years at Low Risk). This letter is designed to summarise the discussions and products
recommended to you. It does not include a full description of the product structure, the risks or the specific charges. ...”

7 A fol. 42 tal-process.

8 A fol. 47 tal-process.
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dan il-konsulent finanzjarju ta’ kull darba kien iserrah mohh l-atturi li I-
investiment li kien gieghed jipproponilhom kien wiehed sod, u meta nghataw
din l-assigurazzjoni, l-atturi gablu li jinvestu s-somma ta’ hamsa u sittin elf u
sitt mitt lira Sterlina (GBP65,600) kif kien gie rakkomandat lilhom mis-socjeta
konvenuta. L-attur kompla jghid li wara ftit taz-zmien, ghal darb’ohra s-socjeta
konvenuta regghet avvicinat lilu u lil martu u infurmathom li I-investiment il-
gdid li kienu ghamlu kien ghal darb’ohra sofra telf. Hu kompla jghid li minbarra
[-inkwiet u t-telf finanzjarju li sofrew hu u martu meta nghataw din |-ahbar,
huma kienu inkwetati ferm ghax l-investiment rakkomandat mis-socjeta
konvenuta ma kienx wiehed li jirrispekkja I-htigijiet tal-atturi. Qal li wara li hu
u martu ghamlu l-verifiki taghhom, kien irrizultalhom li I-prodott offrut lilhom
mis-socjeta konvenuta kien wiehed ikkumplikat u mhux adattat ghal
investituri bhalhom. Zied jghid li hu sar jaf li sahansitra I-MFSA kienet baghtet
awviz lill-investituri finanzjarji u wissiethom li t-tip ta’ prodott li gie offrut lill-
atturi ma kienx wiehed adattat ghal investituri bhalhom, izda s-socjeta
konvenuta kienet injorat ghalkollox dan l-avviz. L-attur zied jghid li t-telf ta’
dawn il-flus fisser li hu u martu mhux biss tilfu parti sostanzjali mill-flus li
rnexxielhom ifaddlu tul hajjithom, izda affettwatilhom ukoll sahhithom u I-
possibilita li jkunu jistghu jhallsu ghal dar residenzjali xierqa ghall-bzonnijiet
tat-tifel taghhom. L-attur ikkonkluda billi gal li dawn il-proceduri kellhom
jinfethu ghax is-so¢jeta konvenuta bagghet inadempjenti meta giet

interpellata sabiex taghmel tajjeb ghat-telf soffert mill-atturi.

Fl-affidavit taghha l-attri¢i Vincenza sive Vivienne Calleja® galet li tul hajjitha
hija dejjem fdat l-aspett finanzjarju f'idejn zewgha u issa li kibret binthom

Marianne, geghdin jinvolvu lilha wkoll sabiex tghinhom. L-attri¢i qalet li hija

9 A fol. 50 tal-process.
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kienet dejjem tkun prezenti ghal-lagghat li kienu jsiru mar-rapprezentanti tas-
socjeta konvenuta. Qalet li hija kienet konxja mill-fatt li I-istat ta’ sahha ta’
zewgha kien sejjer lura, u in vista tal-fatt li I-atturi ghandhom tifel b’certi
bzonnijiet, huma ma setghux jitilfu mill-kapital investit minnhom. Hija ziedet
tghid li din il-kwistjoni tar-riskju tal-investiment kienet titgajjem f'kull laggha li
kien ikollhom mar-rapprezentant tas-socjeta konvenuta |i dejjem kien
jghidilhom li l-investiment taghhom kien wiehed sod u li ma kellhomx ghalfejn
jinkwetaw. L-attrici galet li xi snin gabel hi u zewgha kienu tilfu investiment
sostanzjali li kienu ghamlu permezz tas-socjeta konvenuta, u b’rizultat ta’ dan
sahhet zewgha kienet marret ghall-aghar u beda jissielet mad-dipressjoni.
Ziedet tghid li xi snin wara, is-so¢jeta konvenuta kienet baghtet rapprezentant
iehor taghha biex ikellem lill-atturi, u fil-lagghat li kien ikollhom mieghu, fejn
kienet tkun prezenti wkoll bint I-atturi Marianne, l-atturi kienu jsostnu li ma
setghu jitilfu xejn aktar mill-flus li kien fadlilhom, u I-unika investiment li kien
jehodd ghalihom kien dak b’riskju baxx. L-attrici qalet li huma dejjem gaghdu
fug il-pariri li nghataw mir-rapprezentanti tas-socjeta konvenuta, u kien
ghalhekk li kienu qgablu li jinvestu somma ohra permezz tas-socjeta konvenuta.
Qalet li minkejja I|-insistenza taghhom fuq it-tip ta’ investiment li xtaqu
ghalihom, ghal darb’ohra rrizultalhom li t-tieni investiment li kienu ghamlu |-
atturi kien intilef kwazi kollu.1° Qalet li kien tort tas-so¢jeta konvenuta li hi u

zewgha tilfu I-kapital kwazi kollu taghhom.

10 Fj kliem ix-xhud: “Wara li GlobalCapital kienet gia tellfitna parti sostanzjalissima minn flusna u peress li tant konna
insistejna maghhom i l-investiment tal-flus li kien baga’ kellu jkun wiehed minghajr riskji, wiehed jista’ jimmagina kif
bgajna mbellhin u rrabjati meta galulna li ghat-tieni darba kienu nvestewlna I|-flus li kien bagalna b’mod li rega’ ntilef
kwazi dak kollu li kien bagalna gabel. Konna distrutti u ferm dizappuntati, biex wiehed jghid mill-inqas, illi ghalkemm
GlobalCapital kienet dejjem isserrhilna rasna li flusna ma kien ser ikollhom ebda riskji, u kienu kkonvinc¢ewna li
nafdawhom mill-gdid wara |-esperjenza garsa ta’ qabel, xorta wahda regghu dahqu bina u abbuzaw mill-fatt illi ahna ma
nifhmux fl-investimenti u ghal darb’ohra tellfuna aktar flus.”
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Bint l-atturi Marianne Galea fl-affidavit taghha!! kkonfermat li hija dejjem
kienet tkun prezenti ghal-lagghat li |-genituri taghha kien ikollhom mar-
rapprezentanti tas-socjeta konvenuta, u dawn il-lagghat kienu jsiru fid-dar tal-
genituri taghha. Hija spjegat li huma dejjem gharrfu lill-konsulent finanzjarju
mibghut mis-socjeta konvenuta bis-sitwazzjoni familjari taghhom, u dejjem
insistew fuqg investiment sempli¢i u b’sahhtu minhabba li I-genituri taghha ma
setghux jissugraw li jitilfu I-flus li faddlu tul hajjithom. Qalet li I-affarijiet dehru
li kienu mexjin tajjeb sakemm il-konsulent finanzjarju tas-socjeta konvenuta
kienet talbet laggha mal-atturi, fejn infurmathom li fl-Istati Uniti kienet falliet
kumpannija ewlenija li l-atturi kienu investew maghha, u konsegwenza ta’
dan, parti sostanzjali mill-kapital tal-atturi, li kien jammonta ghal aktar minn
erba’ mija u hamsin elf Euro (€450,000), kien intilef. Ix-xhud kompliet tghid li
wara xi zmien, I-genituri taghha regghu gew avvicinati minn rapprezentant
iehor tas-socjeta konvenuta li kien tahom parir biex il-flus li kien bagghalhom
jinvestuhom fi prodott gdid offrut mill-istess soc¢jeta konvenuta. Qalet li ghal
darb’ohra kemm hi kif ukoll il-genituri taghha ghamlu enfasi fuq il-fatt li dan I-
investiment kellu jkun wiehed sod u minghajr riskji, u hija dejjem kienet
tinsisti mal-konsulent finanzjarju li I-genituri taghha ma kinux jifilhu li jitilfu
imgar ¢entezmu iehor mill-flus li kien bagghalhom. Qalet li la hi u langas il-
genituri taghha ma jifhmu fl-investimenti, u kien ghalhekk li fittxew is-servizzi
ta’ kumpannija kbira li kellha ¢erta reputazzjoni f'dan il-gasam. Ziedet tghid li
I-konsulent finanzjarju kien qalilhom li dak li kien gara bl-ewwel investiment
kienet xi haga unika, u li ma kien hemm ebda riskju jekk jinvestu flushom mill-
gdid. Ix-xhud qgalet li meta ghal darb’ohra I|-genituri taghha gew mgharrfa li

anki t-tieni investiment li ghamlu kien prattikament intilef ukoll, huma kienu

11 A fol. 52 tal-process.
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ddecidew li jiehdu parir legali, minn fejn irrizulta li I-investiment offrut lilhom
ma kienx wiehed |i jghodd ghalihom. Qalet Ili mill-informazzjoni i
nghatatilhom, huma kienu saru jafu li |-prodott li fih is-soc¢jeta konvenuta
investiet il-flus tal-genituri taghha, kien wiehed ikkumplikat u mhux adattat
ghal investituri bhalhom, u minkejja li l-investituri finanzjarji kollha kienu gew
imwissija mill-MFSA biex juzaw kawtela u jogoghdu attenti gabel joffru certi
prodotti lill-investituri minhabba li ¢erti prodotti huma meqjusa bhala complex
financial instruments |li ma jghoddux ghal kull tip ta’ investitur, din it-twissija

giet injorata mis-socjeta konvenuta.

Wagqt |-udjenza tas-17 ta’ Frar 2015 xehed |-attur Joseph Calleja'?, li gal li hu
kien ilu juza s-servizzi tas-socjeta konvenuta ghal diversi snin, u gabel gieli uza
kumpanniji ohra tal-investimenti. L-attur kkonferma li gieli kellu poloz tal-
assigurazzjoni fuq il-hajja li mmaturaw. Hu qal li gabel ma rtira huwa kien

direttur tal-kumpannija E. Calleja & Sons Limited.

Wagqt l-udjenza tat-18 ta’ Mejju, 2015, sar il-kontroezami ta’ Marianne
Galea®?, li qalet li ghal xi Zmien hija kienet tahdem fil-kumpannija E. Calleja &
Sons, u fil-prezent hija direttur ta’ kumpannija bl-isem ta’ Unicorn Holdings
Limited, kumpannija fil-gasam tal-kiri tal-proprjeta. Ix-xhud qalet li hija dejjem
kienet tkun prezenti waqt il-lagghat li kienu jsiru bejn il-genituri taghha u
rapprezentanti ta’ Global Capital, u I-genituri taghha kienu jhallu f'idejha
sabiex tghid jekk kinitx tagbel mal-investiment propost jew le. Ix-xhud galet li
dawn il-lagghat kienu jsiru fuq l-inizjattiva ta’ rapprezentanti tas-socjeta

konvenuta, u r-rapprezentant finanzjarju li kien ha hsieb it-tieni investiment i

12 A fol. 58 tal-process.
13 A fol. 66 tal-process.
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ghamlu |-genituri taghha kien Josman Cilia. Ix-xhud ikkonfermat li missierha
tilef hafna flus bl-ewwel investiment li kien ghamel permezz tas-socjeta
konvenuta, flus li kien faddal ghax kien jaf li fil-futur kien ser jigi bzonnhom. Ix-
xhud qgalet li wara |-ahhar esperjenza li |-genituri taghha kellhom meta kienu
investew flushom fil-Lifemark, u wara rrizulta li tilfu kollox, huma ma baqghux
jaghmlu uzu minn kumpanniji lokali tal-investiment. Ix-xhud ziedet tghid li
gabel mal-genituri taghha kienu ghamlu uzu mis-servizzi tas-socjeta
konvenuta, missierha kien klijent ta” HSBC u peress li kellu ammont ta’ flus
sostanzjali investiti f'dan il-bank, kien igawdi wkoll minn certi privileggi. Qalet
li kien Josman Cilia li hajjar lil missierha jnehhi flusu mill-HSBC u jinvestihom
fil-prodotti offruti mis-so¢jeta konvenuta ghaliex dawn kienu aktar siguri u
jaghtu rati ahjar ta’ imghaxijiet, u ziedet tghid li konsegwenza ta’ din id-
decizjoni, missierha tilef hafna mill-privileggi li kien igawdi ma’ HSBC. Ix-xhud
galet li I-izball li ghamel missierha kien li baqga’ jafda lir-rapprezentanti tas-
socjeta konvenuta anki wara li l-ewwel investiment li kien ghamel permezz

taghhom kien falla.

Wagqt |-udjenza tal-14 ta’ Lulju, 2015, kompla jixhed I-attur Joseph Calleja'*, li

gal li rrapprezentanti tas-socjeta konvenuta kienu hajruh inehhi I-flus li kellu
investiti fimkejjen ohra u jinvesti ma’ Global Capital. L-attur ikkonferma li I-
lagghat mar-rapprezentanti tas-socjeta konvenuta kienu jsiru fid-dar tieghu.
Ir-rapprezentanti tas-socjeta konvenuta kienu jikkomunikaw mal-atturi u
jtuhom indikazzjoni dwar liema investimenti kienu sejrin tajjeb u liema kienu
sejrin hazin. L-attur qal li kellu fidu¢ja f'Josman Cilia li kien itih feedback
kontinwu, u gal ukoll li d-dettalji tal-investiment u d-dokumenti li kien jircievi

hafna drabi kien ihallihom f’idejn bintu Marianne Galea. Ix-xhud gal li kien

14 A fol. 80 tal-process.
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Josman Cilia li kien jirrakkomandalu fiex kellu jinvesti flusu, u fl-ebda
cirkostanzi hu jew martu ma kienu huma li ssuggerew |-prodott li xtaqu

jinvestu fih.

Waqt |-udjenza tat-13 ta’ Novembru, 2015, tkompla I|-kontroezami ta’
Marianne Galea®®, fejn galet li I-kumpannija E. Calleja & Sons li taghha
missierha kien direttur, kienet involuta fil-qasam tal-fittings tal-elettriku u
bejgh ta’ affarijiet relatati mad-dawl. Ix-xhud galet li |-genituri taghha baqgghu
juzaw is-servizzi ta’ rapprezentanti tas-socjeta konvenuta anki wara li dawn
ma baqgghux jahdmu maghha u kienu marru jahdmu ma’ kumpanniji ohrajn
tal-investiment. Ix-xhud qalet li kemm hi kif ukoll il-genituri taghha dejjem
fdaw lil dawn ir-rapprezentanti tas-socjeta konvenuta, tant hu hekk li kienu
jittrattawhom dagslikieku kienu hbieb taghhom. Qalet li missierha kien
jiffirma fejn ir-rapprezentanti tas-soc¢jeta konvenuta kienu jindikawlu fuq id-
dokumenti li kienu jaghtuh, u I|-lagghat dejjem isiru fis-salott tad-dar tal-
genituri taghha. Ix-xhud giet murija I-ittra tal-20 ta’ Marzu, 2009 mibghuta
mis-socjeta konvenuta lill-genituri taghha u ffirmata minn John Rusher, u qalet
li missierha kien iffirma dak id-dokument ghax haseb li I-prodott li kien gie
rrakkomandat lilu kien tajjeb ghalih, meta fil-fatt ma kienx. Ix-xhud
b’riferiment ghall-fatt li fpagna 40 tad-dokument hemm miktub li dan il-
prodott kellu element ta’ riskju, galet li kull tip ta’ investiment igorr xi ftit
riskju, izda huma xorta ghazlu li jmorru ghal dak il-prodott minhabba li kienu
inghataw konfort minn Josman Cilia li dak il-prodott kien wiehed sikur, meta
fil-verita ma kienx jghodd ghall-genituri taghha. Ix-xhud qalet li I-unika
persuna li I-genituri taghha u hi kienu jkellmu mis-so¢jeta konvenuta kien

Josman Cilia, u huma gatt ma Itagghu ma’ John Rusher.

15 A fol. 92 tal-process.
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Wagqt l-udjenza tat-18 ta’ Jannar, 2016, xehed Jeffrey Bezzina, consumer
complaints manager tal-MFSA'®, li esebixxa dokumentazzjoni relatata mac-
cirkolari mahruga mill-MFSA fil-11 ta’ Frar, 2009 lid-detenturi tal-licenzji ta’
kumpanniji tal-investiment, u qal li -MFSA talbet lid-detenturi ta’ tali licenzji
jogoghdu attenti lil min ibieghu dawn il-prodotti minhabba fil-komplessita
taghhom.'” Qal li din i¢-¢irkolari ma kinitx inharget biss fir-rigward tal-
Lifemark, izda wkoll fir-rigward ta’ prodotti ohra li kienu ged jigu offruti fis-suq
dak iz-zmien. Ix-xhud zied jghid |i fl-24 ta’ Novembru, 2009, I-MFSA harget
cirkolari ohra®®, fejn din id-darba spjegat lill-industrija x’inhi d-differenza bejn
investimenti kumplessi u investimenti mhux kumplessi, b’rabta mal-Marketing
in Financial Instruments Directive, fejn kienu nhargu sensiela ta’ indikaturi
dwar kif prodott ghandu jintgharaf jekk huwiex kumpless jew le.r® Ix-xhud
ipprezenta wkoll kopja tal-kundizzjonijiet li kull kumpannija licenzjata mill-
MFSA biex tipprovdi servizzi ta’ investiment trid timxi maghhom, fosthom il-
mod ta’ kif id-detentur ta’ licenzja ghandu jipprocessa t-talbiet li jkollu biex
investitur jiehu servizz minghandu. Ix-xhud esebixxa wkoll kopja ta’ linji gwida
mahruga mill-MFSA sabiex ikun jista’ jsir suitability test u appropriateness test
tal-klijent mid-detentur tal-licenzja.?® Qal li kull detentur tal-licenzja huwa
obbligat jimxi mad-domandi indikati mill-MFSA, kemm sabiex tkun tista’
tinghata rakkomandazzjoni personalizzata lill-klijent, kif ukoll sabiex f'dawk il-
kazijiet fejn ma jkunx hemm il-htiega li jinghata parir, id-detentur tal-licenzja
xorta wahda jitlob certi kriterji minimi ta’ informazzjoni minghand I-investitur
sabiex ikun jista’ jiftahlu ghajnejh fejn abbazi tal-informazzjoni pprovduta jara

li l-investiment partikolari ma jkunx jghodd ghall-klijent partikolari. Ix-xhud

16 A fol. 105 tal-process.
17 A fol. 117 tal-process.
18 A fol. 119 tal-process.
19 A fol. 125 tal-process.
20 A fol. 173 tal-process.

Pagna 16 minn 43

Qrati tal-Gustizzja



Rikors Mahluf Numru 901/2014 LM

esebixxa wkoll dokument li I-MFSA harget flI-2008 b’linji gwida ghall-investitur
dwar x’inhu dak li ghandu jistenna minghand id-detentur tal-licenzja.?! Ix-xhud
spjega li tajjeb li I-individwu jaccetta I-informazzjoni li tinghatalu in good faith,
izda tajjeb ukoll li dan jaghmel il-mistogsijiet tieghu partikolarment dwar
affarijiet li ma jkunx jifhem fihom.?? Ix-xhud zied jghid li d-distinzjoni netta
bejn strumenti kumplessi u dawk mhux kumplessi dahlet fl-1 ta’ Novembru,
2007, bid-direttiva MIFID fejn certi kategoriji ta’ investimenti bhal ishma,
bonds, units in collective instruments u prodotti ohrajn gew klassifikati bhala
mhux kumplessi, filwagt li hemm prodotti ohra li huma ta’ natura kumplessa
ghax ma jkunx facli ghall-investitur li jifhem il-prodott kif jahdem. Zied jghid li
Lifemark kien prodott kumpless minhabba fil-mod kif kien strutturat, u kien
prodott li jinvesti f'poloz tal-assigurazzjoni fuq il-hajja. Spjega |li hawn pajjizi
b’sug sekondarju fejn individwi li jkollhom poloz tal-assigurazzjoni ma
jhalluhomx jimmaturaw, u minflok jirtirawhom ghand il-kumpannija tal-
assigurazzjoni, li tibga’ thallas il-premium hi, u meta tmut il-persuna, il-
kumpannija tigbor I|-flus tal-polza hi. Ix-xhud qal li ghalkemm kien hemm min
jahseb li dawn it-tip ta’ investimenti ma kinux igorru riskju minhabba fic-
certezza li xi darba persuna ser tmut, madanakollu kien hemm riskji mohbija,
bhall-kwistjoni tal-likwidita, u I-fatt li dan il-prodott ma kienx jigi nnegozjat fuq
xi borza. Qal li fl-uffic¢ju tieghu fI-MFSA kien qgieghed jircievi diversi ilmenti
dwar dawn it-tipi ta’ prodotti. Kompla jispjega kif wara I-falliment tal-Lehman
Brothers, kien hemm diversi investituri li riedu jillikwidaw I-investimenti
taghhom, u meta dawn it-tip ta’ kumpanniji bdew jigu ffac¢jati bit-talbiet tal-

investituri, sabu li ma kellhomx bizzejjed likwidita biex ihallsu. Ix-xhud gal li fi

21 A fol. 183 tal-process.

22 Fj kliem ix-xhud: “... jekk l-investitur jibda jghid jien investejt biss s’issa fi stocks tal-Gvern, jien wasalt biex nirtira, jien
ma rridx nirriskja, irrid nippreserva I-kapital, allura dawk ghandhom ikunu indikaturi lil licenceholder li certu prodotti ma
joffrihomx ghax aktarx mhux biss li I-investitur saskemm ma jkunx ged jghid nofs |-affarijiet, mhux familjari maghhom u se
jkun difficli biex jifhem il-komplessivita ta’ certu prodotti.”
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Frar tal-2009, I-Awtorita regolatorja bdiet tissuspetta rigward il-mod kif bdew
jithaddmu dawn I-investimenti, partikolarment ghax dawn bagghu joffru rati
ta’ imghaxijiet elevati meta s-swieq finanzjarji madwar id-dinja kienu waqghu

kollha, u kien ghalhekk li I-MFSA kienet harget diversi cirkolarijiet.

Wagqt l-udjenza tal-15 ta’ April, 2016 xehed Dr Christopher Buttigieg?, li gal li
[-MFSA kienet ghamlet site inspection fl-uffi¢¢ji tas-socjeta konvenuta f'Jannar
u Frar tal-2015, fejn iffukat fug kwistjonijiet ta’ governanza, u |-compliance risk
management tal-kumpannija. Qal li mill-analizi li saret, irrizulta li minn tletin
file tal-klijenti tas-socjeta konvenuta, sebgha kienu bighulhom il-prodott
Lifemark. Zied jghid li dak iz-zmien I-MFSA kienet ikkonkludiet li s-so¢jeta
konvenuta kellha weak compliance culture minhabba fil-mod kif kienet
gieghda ssir il-konformita mar-regoli, u anki I-compliance officer ma kienx
gieghed jigi involut f'diskussjonijiet relatati mal-bejgh ta’ prodotti li I-MFSA
kienet hasset li dan kellu jkun involut fihom. Ix-xhud qal li I-ufficjali tal-MFSA li
zaru |-uffic¢ji tas-socjeta konvenuta, hadu I-impressjoni li kien hemm
misselling tal-prodott min-naha tas-socjeta konvenuta. Ix-xhud spjega li I-
ufficjali tal-MFSA kienu hadu kampjun ta’ tletin file in vista tad-diversi protesti
gudizzjarji li kienu gqeghdin isiru kontra s-soc¢jeta konvenuta, u minn dawn it-

tletin file, instab li kien hemm seba’ klijenti li nbighulhom il-prodott Lifemark.

Permezz ta’ nota pprezentata fl-24 ta’ Mejju, 2016, I-atturi pprezentaw kopja
ta’ rapport imhejji mill-espert ex parte Paul Bonello ACIB, FCCA, CPA, rigward
l-investiment li huma kellhom fil-prodott Lifemark.>* Wara li elenka ¢-
cirkostanzi fattwali kollha ta’ dan il-kaz, ix-xhud qal |i s-so¢jeta konvenuta

kienet bieghet lill-atturi prodott kumpless u b’riskju gholi, u ghamlet dan

23 A fol. 204 tal-process.
24 A fol. 206 tal-process.
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b’negligenza ghax dan il-prodott kien kompletament differenti mill-mandat li
s-socjeta konvenuta kienet nghatat mill-klijenti taghha. Ix-xhud ikkonstata li
mill-ammont globali investit mill-atturi, dawn irkupraw biss 16.1% tal-
investiment taghhom, jew is-somma ta’ ghaxart elef, hames mija u wiehed u
sittin lira sterlina u sittin pence (GBP 10,561.60), filwaqt li tilfu 83.9% ta’ dak i
investew, li jammonta ghal hamsa u hamsin elf, u tmienja u tletin lira sterlina
u erbghin pence (GBP 55,038.40). L-atturi rcevew ukoll imghaxijiet fl-ammont
ta’ GBP 1,197.20 fis-17 ta’ Lulju, 2009, GBP 1,197.20 fis-17 ta’ Ottubru, 2009, u
GBP 1,197.20 fis-17 ta’ Jannar, 2010, u wara t-18 ta’ Jannar, 2010, huma ma
rcevew l|-ebda hlas iehor ta’ mghaxijiet. Ix-xhud ikkonkluda wkoll fir-rapport
tieghu, li s-suitability test li kellu jsir mis-socjeta konvenuta seta’ ma sarx kif
suppost u b’'mod li jirrispekkja ¢-cirkostanzi fattwali tal-atturi, partikolarment
ghax sezzjoni partikolari li kienet titlob dettalji dwar ‘Children and
Dependants’ kienet ingatghet barra, meta fil-verita |-atturi ghandhom tifel bi
bzonnijiet specjali li jiddependi minnhom. Fost nuqqgasijiet ohra li gew elenkati
minn Paul Bonello, dan qal li s-soc¢jeta konvenuta jidher li rrappurtat kull
twegiba ghall-mistogsijiet li saru lill-atturi bil-kontra ta’ dak li kienu wiegbu |-
atturi, u s-suitability test tal-atturi ma sarx bil-mod kif kellu jsir. Intgal ukoll
minn Paul Bonello fir-rapport tieghu li s-socjeta konvenuta ma kellhiex is-
sistemi u l-organizzazzjoni rikjesti mir-regim regolatorju tal-MiFID u tal-MFSA,
u l-impjegati u r-rapprezentanti tas-socjeta konvenuta ma kinux inghataw
tahrig sew dwar kif ghandhom jaghmlu s-suitability test. Fil-parti konklussiva

tar-rapport tieghu, Paul Bonello kiteb illi:

“"

.. is-socjeta konvenuta kienet negligenti, traskurata u niegsa serjament mid-
doveri fidugjarji u regolatorji taghha versu r-rikorrenti meta: (i) Naqgset li tapprezza
tajjeb ic-cirkostanzi personali tar-rikorrenti fl-ghoti tas-servizz ta’ investiment
Advisory fir-rigward tal-prodott Keydata Lifemark; (ii) Nagset li taghmel suitability
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test b’ghagal, hila u diligenza kif titlob il-ligi fil-materja, inkluz l-obbligazzjonijiet
fiducjarji u dawk regolatorji; (iii) Nagset li tapprezza li I-klijenti ma kinux kapaci
jithmu u japprezzaw ir-riskji finanzjarji u legali involuti, li biex taghqad, |-istess riskji
kienu mohbija u mizrapprezentati mis-soc¢jeta konvenuta lir-rikorrenti li spi¢éaw
2vijjati; (iv) Ghamlet assessment tekniku kompletament zbaljat tal-profil tar-riskju
tal-prodott Keydata Lifemark meta ddeskrivietu bhala li huwa ta’ ‘low risk’; (v) Tat
parir li huwa dijametrikament oppost ghal dak li talbu r-rikorrenti mis-soéjeta
konvenuta, jigfieri nghataw parir ta’ prodott ta’ riskju gholi meta kienu specifikaw,
anke bil-miktub, li I-attitudni ta’ riskju taghhom kien wiehed baxx u riedu prodott
ta’ riskju baxx; (vi) Tat parir zbaljat lir-rikorrenti meta rrakkomandatilhom biex
jinvestu fil-prodott Keydata Lifemark.”

Flimkien mar-rapport tieghu, Paul Bonello annetta ghadd ta’ dokumenti in

sostenn tal-konkluzjonijiet tieghu.?

Paul Bonello xehed waqt I-udjenza tas-26 ta’ Mejju, 2016%, fejn qgal li lilu
rrizultalu li I-mandat li nghatat is-so¢jeta konvenuta mill-atturi kien biex din
taghti servizz ta’ pariri dwar |-ahjar investiment li dawn setghu jirrikorru
ghalih. Qal li f'servizzi bhal dawk li talbu li jinghataw |-atturi, huwa importanti
hafna li wiehed janalizza ¢-cirkostanzi personali tal-investituri, u li min gieghed
joffri |-prodott ikollu gharfien tajjeb hafna tal-klijent, fosthom I-eta, id-dhul
tal-investitur, is-sitwazzjoni ta’ sahhtu, jekk hemmx terzi li jiddependu fuqu, |-
attitudni tieghu lejn ir-riskju u x’gharfien ghandu tad-dinja tal-investiment. L-
istess xhud kompla jaghti d-depozizzjoni tieghu waqt l-udjenza tat-28 ta’
Ottubru, 20162, fejn qal li diversi ¢irkostanzi personali tal-atturi gew injorati
mis-so¢jeta konvenuta, bhalma huwa [-fatt li |-attur Joseph Calleja huwa
bniedem tekniku |li mar I|-iskola obbligatorja u wara ntefa’ fuq il-linja tan-
negozju ta’ missieru, dik li jbigh oggetti tal-plumbing u tal-elettriku, il-fatt li I-

mara tieghu gatt ma hadmet, il-fatt |i t-tifel tal-atturi twieled b’kundizzjoni u

25 A fol. 262 sa 484 tal-process.
26 A fol. 486 tal-process.
27 A fol. 491 tal-process.
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ghalhekk jiddependi ekonomikament fuq il-genituri tieghu, il-fatt li l-attur
ukoll ibati minn diversi problemi ta’ sahha, u I-fatt li l-atturi ripetutament
insistew li huma ma xtaqux investiment riskjuz. Paul Bonello qal li minkejja
dawn il-fatturi kollha, |-atturi gew offruti prodott li kellu riskju gholi u li hu ta’
natura spekulattiva, li ma kienx kompatibbli mac-¢irkostanzi tal-atturi, anzi
kien kompletament l-oppost ta’ dak li talbu l-atturi. Ix-xhud qal li s-soc¢jeta
konvenuta kienet obbligata li taghti parir li jkun jirrispekkja c-cirkostanzi
partikolari tal-klijent, izda minflok f'dan il-kaz kien hemm sahansitra
mizrapprezentazzjoni tar-riskju, minhabba li prodott b’riskju dagshekk gholi
gie mibjugh bhala prodott b’riskju baxx. Ix-xhud gal |i sa dakinhar li |-atturi
ddecidew li javvicinaw lis-socjeta konvenuta sabiex jaraw jekk din setghetx
toffrilhom prodotti adattati ghall-htigijiet taghhom, dawn kellhom
investimenti biss fi stocks tal-Gvern u fi strumenti li mhumiex riskjuzi jew
kumplessi. Qal li anki qabel inxtara |-Lifemark, |-atturi kienu involvew ruhhom
fix-xiri ta’ diversi prodotti u f'diversi tranzazzjonijiet ta’ bejgh u xiri ta’
investimenti li hu baga’ ma fehemx I-iskop taghhom, u li minnhom irrizulta li I-
atturi ghamlu telf sostanzjali. Dwar |-esperjenza precedenti li kellhom I-atturi
bl-investiment li ghamlu permezz tas-soc¢jeta konvenuta u li permezz tieghu

tilfu ammonti sostanzjali ta’ flus, ix-xhud qgal:

“Mid-dokumenti redatti minn Global Capital u r-rapprezentanti taghhom kien
jindika ukoll li kien hemm capital guarantee. Tant hu hekk li f'wahda mill-
investment evaluations li harget il-Global Capital ghamlitha taht is-sezzjoni capital
guaranteed u fuq dawn il-PATF wara li gie I-maltemp fl-2008, ghalhekk hu high risk
johrog il-mard u spiccaw dawn l-erba’ prodotti tal-PATF, il-klijenti spiccaw tilfu
ghaxart elef Euro, sittax-il elf sterlina, tnejn u ghoxrin elf dollar u hmistax-il elf
Euro. U din allura kienet |-esperjenza qarsa li rrefera ghaliha fl-affidavit ir-rikorrent
u hemm referenza ghaliha wkoll fir-rikors mahluf. Jigifieri li gara li meta snin wara
rega’ mar advisor differenti ghand ir-rikorrenti u galilhom ghandi parir
x'naghtikom. Rega’ qalilhom “irrid riskji kawti, low risk, ftakar x’esperjenza hazina
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kelli, ara ma tergax iddahhalni f'xi haga” u rega’ nghata parir bil-miktub, ma

nghatalux prospett, ma nghatalux financial statement allavolja hadulu declaration

illi tawhomlu, mhux li kien jifhimhom li kieku tawhomlu u rega’ qallu li kien low

risk f Dokument C tal-25 ta’ Marzu u fil-client fact find.”
Ix-xhud qal ukoll li mill-verifiki li ghamel irrizultalu li Josman Cilia, li kien ir-
rapprezentant tas-socjeta konvenuta li ta pariri dwar it-tip ta’ investiment li
kellhom jaghmlu l-atturi, ma kienx approvat mill-MFSA biex jaghti pariri dwar
prodotti sempli¢i, wisq angas dwar prodotti kumplessi bhalma kien dak li
nbiegh lill-atturi. Ix-xhud gal ukoll li mid-dokumentazzjoni |li giet ipprovduta
lilu, ma jirrizultax kemm kien il-profitt li ghamlet is-so¢jeta konvenuta minn
din it-tranzazzjoni. Kompla jghid |li minn dak |li seta’ jikkonstata hu, is-socjeta
konvenuta la ghamlet ezercizzju ta’ due diligence fuq il-prodott u lanqgas fuq I-
investituri. Zied jghid li minkejja li I-MFSA harget twissija dwar il-bejgh ta’ certi
prodotti, is-so¢jeta konvenuta baqghet toffri prodotti bhal dawn ghall-bejgh
permezz ta’ persuni li la kienu licenzjati biex jaghtu pariri u lanqgas kienu
awtorizzati ghal dan l|-iskop. Qal ukoll li f'dan il-kaz partikolari, bejn sittin u
disghin fil-mija tal-kapital tal-atturi gie investit f'dan il-prodott, sabiex b’hekk
ir-riskju ma giex diversifikat, izda kien ikkoncentrat fuq prodott li min-natura
tieghu hu wiehed spekulattiv. Kompla jghid li ¢-cekkijiet li rcevew l-atturi kienu
parti mir-rikavat tal-bejgh tal-assi tal-Lifemark wara li s-security trustee tal-
fond gabad il-life policies u bieghhom, u wara kien ghamel sitt pagamenti li
b’kollox jammontaw ghal 16.1% tal-kapital investit mill-atturi. Zied jghid ukoll
li minn dawk is-sitt ¢ekkijiet li rcevew I-atturi, kien hemm uhud minnhom li ma

ssarrfux ghax kienu nghataw parir f'dan is-sens.

Permezz ta’ nota tat-28 ta’ Novembru, 2016, ix-xhud Paul Bonello pprezenta

provi ulterjuri dwar dak li ntqal minnu waqt id-depozizzjoni tieghu quddiem il-

Pagna 22 minn 43

Qrati tal-Gustizzja



Rikors Mahluf Numru 901/2014 LM

Qorti®®, u ppreciza li l-ammont tal-kapital li I-atturi rkupraw bis-sahha tac-
cekkijiet li rcevew u li ssarrfu minnhom jammontaw ghal tmint elef u erbgha u
hamsin lira sterlina u hdax-il pence (GBP 8,054.11), filwaqt li t-total ta’
cekkijiet mhux imsarrfa jammontaw ghal elfejn, mija u sebgha u sebghin lira
sterlina u disgha u hamsin pence (GBP 2,177.59). Hu kompla jghid li ladarba
lilu rrizultalu li s-security trustee hallas lil Global Capital Financial Management
Limited bhala paying agent is-somma ta’ 16.1% tal-ammonti investiti, il-
hlasijiet li suppost ircevew I-atturi kellhom jammontaw ghal ghaxart elef,
hames mija u wiehed u sittin lira sterlina u sittin pence (GBP 10,561.60), u
ghalhekk is-socjeta konvenuta ghad baqgghalha thallas I-ammont ta’ tliet mija
u disgha u ghoxrin lira sterlina u disghin pence (GBP 329.90) lill-atturi. Ix-xhud
ikkonkluda billi gal li lI-atturi ghamlu telf ta’ hamsa u hamsin elf, u tmienja u
tletin lira sterlina u disghin pence (GBP 55,038.90) mill-kapital li kienu
investew, jekk wiehed jiehu konsiderazzjoni tal-fatt li hemm numru ta’

cekkijiet li ma gewx imsarrfa, liema ammonti ghadhom dovuta wkoll.

Wagqt |I-udjenza tal-5 ta’ Dicembru, 2016, xehed Paul Bonello in kontroezami®,
fejn ikkonferma li I-attur Joseph Calleja kien direttur u azzjonist ta’ kumpanniji
privati, u li kien involut ukoll fin-negozju tal-proprjeta. Zied jghid li dawn il-
fatturi ma jfissrux li [-attur kien jithem jew japprezza I-kumplessita tal-prodott
mibjugh lilu. Qal li minkejja li I-atturi sofrew telf sostanzjali mill-investimenti li
ghamlu permezz tas-socjeta konvenuta, sal-lum huma ghad m’ghandhomx
gharfien ta’ kemm hu l-ammont preciz tal-flejjes li tilfu. Ix-xhud qal li anki |-
fattur tal-eta tal-attur jindika li huwa ried investiment b’riskju baxx, u I-aghar

haga li grat f'dan il-kaz kienet li I-kapital tal-atturi gie investit prattikament

28 A fol. 505 tal-process.
23 A fol. 521 tal-process.
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kollu kemm hu fi prodott b’riskju dagstant gholi, minghajr ebda
diversifikazzjoni ta’ xejn. ll-kontroezami tax-xhud Paul Bonello tkompla waqt |-
udjenza tat-8 ta’ Frar, 2017°°, fejn qgal li huwa kien wasal ghall-konkluzjoni li s-
socjeta konvenuta ma kinitx taghti tahrig adegwat lill-impjegati taghha ghax il-
persuna li ghamlet il-process tal-bejgh tal-prodott Lifemark lill-atturi, inkluz il-
mili tal-kwestjonnariji u |-ghoti tal-pariri sabiex isir investiment f'dan il-prodott,
ma kienx awtorizzat mill-MFSA u ghalhekk ma kellux il-grad ta’ kwalifiki rikjesti
biex ikun jista’ jaghmel dak ix-xoghol. Qal ukoll li mill-mod kif hadmu kemm
Josman Cilia kif ukoll Lorna Pace, huwa seta’ jikkonkludi li dawn ma kellhomx
it-tahrig mehtieg biex ikunu jistghu jaghmlu dak ix-xoghol. Hu kompla jghid li
mhux kull prodott kumpless huwa kklassifikat bhala high risk, izda f'dan il-kaz
il-kumplessita tal-prodott kienet dovuta ghall-fatt li dan il-prodott kien
jiddependi minn actuaries, gharfien tal-istatistika, kwistjonijiet ta’ life
expectancy, u l-uzu tal-farmacewtici. Zied jghid |i meta I-atturi talbu prodott
low risk u s-socjeta konvenuta offritilhom il-prodott inkwistjoni, din kienet
ghamlet assessment hazin tar-riskju tal-prodott. Qal ukoll li huwa ma setax
jifhem ir-raguni ghalfejn kien inghata parir lill-atturi biex ibieghu |-prodott low
risk u secure li kellhom u li kien jiggarantilhom il-kapital, u kien gie

rakkomandat lilhom li minflok jixtru prodott bhal dan.

Wagqt l-udjenza tat-13 ta’ Marzu, 2017, sar il-kontroezami ta’ Jeffrey Bezzina®?,
li qal li ¢-cirkolarijiet mahruga mill-MFSA fi Frar u f’Novembru 2009, ma kinux
jaghmlu riferiment specifiku ghall-prodott Lifemark, izda kien sar riferiment
ghal securities li Lifemark kienet taga’ fil-kategorija taghhom. Qal li jezistu

investimenti li jistghu jigu klassifikati bhala kumplessi li jistghu jinbighu lil

30 A fol. 534 tal-process.
31 A fol. 544 tal-process.
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retail investors, ghalkemm zied jghid li dan il-prodott beda jinbigh wara
Novembru tal-2007 u bhala prodott kien jaga’ taht complex, investment
product. Kwantu ghall-fatt li I-atturi kienu investew f’bonds mahruga mill-MIDI
plc, ix-xhud qal li hu ma jara ebda korrelazzjoni bejn il-prodott Lifemark, li kien
bond li jinvesti f'portafoll ta’ life insurance policies, u li kien asset backed
security, u I-bonds tal-MIDI li kienu jinbighu fuq il-Borza ta’ Malta, u li kienu
regolati mil-ligi Maltija. Ix-xhud spjega s-sitwazzjoni fir-rigward tal-bonds tal-

MIDI billi gal:

“... I-iskop ghalxiex il-MIDI kienet harget din il-bond gieghed mnizzel fil-prospett.
Issa, jekk hux high risk jew le wiehed irid jara I-analizi tal-prodott. Trid tara meta
nbiegh u kif inbiegh. Jekk xtrawh fis-suq primariju, il-probabbilita hi li la talbu parir
xejn. Qabdu u mlew applikazzjoni u investew fih. Jekk xtrawh mis-suq sekondarju,
nimmagina illi kien hemm xi hadd jiggwidahom, imma mis-suq primarju jigifieri
malli hareg il-MIDI u I-bond, kulhadd seta’ jagbad l-applikazzjoni u jagbad, jekk
ikun lucky jiehu parti mill-applikazzjoni, so be it. Inma ma kienx hemm ghazla jekk
hux high risk.”

Ghal darb’ohra x-xhud qal li I-prodott Lifemark kellu |-karatteristici kollha biex
jigi kklassifikat bhala prodott kumpless. Is-soc¢jeta konvenuta, permezz ta’ nota
tat-13 ta’ Marzu 2017, ipprezentat kopja tal-prospett tal-MIDI plc3?, li kien

prodott li investew fih I-atturi.

Michael Schembri, compliance manager mas-so¢jeta konvenuta, fl-affidavit
tieghu®3® gal li xoghlu jinkludi r-revizjoni tal-files tal-klijenti sabiex jacéerta ruhu
li I-process tal-bejgh tal-investimenti jkun sar b’mod li jikkonforma mal-ligijiet
u r-regoli tal-Awtorita ghas-Servizzi Finanzjarji ta’ Malta. Qal |i s-socjeta

konvenuta hija licenzjata mill-MFSA biex tagixxi bhala intermedjarja, u tircievi

32 A fol. 548 et seq. tal-process.
33 A fol. 614 tal-process.
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ordnijiet minghand il-klijenti taghha sabiex tixtri jew tbigh investimenti
fisimhom. Qal |i I-licenzja taghha tippermettilha taghti pariri dwar |-
investiment u tagixxi ta’ nominee f'isem il-klijenti taghha. Qal li meta s-soc¢jeta
konvenuta xtrat il-prodott Lifemark S.A. Secure Income Bond Issue 7 GBP-Q1
f'isem l-atturi, hija kienet gieghda tagixxi bhala intermedjarja u mhux bhala
principal, u ghalhekk kienet irceviet ordnijiet minghand il-klijenti taghha
sabiex tixtri I-investiment inkwistjoni. Ix-xhud spjega li |-ittra tal-25 ta’ Marzu,
2009 mibghuta lill-atturi tirrifletti dak kollu |i gie diskuss mal-atturi meta
nghataw s-servizz tal-investiment. Qal ukoll li d-dokument deskritt bhala
‘confidential client fact-find’ li gie pprezentat mill-atturi, jindika li s-socjeta
konvenuta kienet talbet informazzjoni estensiva dwarhom. Ix-xhud qgal li gabel
mal-atturi investew fil-prodott inkwistjoni fis-17 ta’ April, 2009, dawn kienu
diga midhla tad-dinja tal-investiment, tant hu hekk li kienu ilhom klijenti tas-
socjeta konvenuta mis-sena 2003, u kienu diga investew fi prodotti ohra. Ix-
xhud ipprezenta kopji tal-purchase contract notes ta’ dawn l-investimenti®*, kif
ukoll xi prospetti relattivi ghal dawn I-investimenti, li kollha kellhom element
varjabbli ta’ riskju. Ix-xhud qal ukoll li s-socjeta konvenuta, bhala
intermedjarja, kienet baghtet diversi ittri u cirkolarijiet lill-investituri kollha i
kienu investew fil-prodott Lifemark S.A. Secure Income Bond, fejn
infurmathom li kienu gew mahtura provisional administrators ghall-fond ghal
perijodu ta’ sitt xhur®, li kienet indikazzjoni ¢ara li kien hemm problemi
finanzjarji bil-bond. F’ittra ohra ta’ Lulju tas-sena 2010, is-socjeta konvenuta
kienet infurmat lill-investituri li kien inhareg avviz rigward il-prodott Lifemark

S.A. Secure Income Bond li ma kienx ser isir hlas ta’ mghax, u li kien hemm il-

34 A fol. 620 et seq. tal-process.

35 A fol. 1072 tal-process. F'din l-ittra datata 5 ta’ Marzu, 2010 iffirmata minn John Rusher ghan-nom tas-soc¢jeta
konvenuta, intqal illi: “It has been brought to our attention that the Commission du Surveillance du Secteur Financier
(CSSF) of Luxembourg has appointed K.P.M.G. Advisory S.a.r.l. as provisional administrators of Lifemark S.A. for a period
of 6 months.”
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possibilita ta’ ristrutturar tal-prodott.?® Ix-xhud qal ukoll li s-security trustee
tal-Lifemark S.A. kien hallas xi ammonti ta’ kapital lill-investituri, u fil-fatt |-
atturi kienu rcevew is-somma ta’ ghaxart elef, mitejn u wiehed u tletin lira
sterlina u sebghin pence (GBP10,231.70)*” mis-somma investita minnhom. Ix-
xhud ikkonkluda billi gqal li mid-dokumentazzjoni fil-file tal-klijenti, irrizulta Ii |-

atturi kienu acéettaw il-kontenut ta’ dawk id-dokumenti, u kienu ffirmawhom.

Permezz ta’ nota tas-17 ta’ Mejju, 2017, is-socjeta konvenuta pprezentat |-
affidavit ta’ Josman Cilia®®, financial planning manager mas-socjeta
konvenuta, li qal kien sar jaf lill-atturi wara li kien involut f'xi investimenti i
dawn ghamlu permezz tas-servizzi offruti mis-socjeta konvenuta. Ix-xhud qgal li
hu kien inghata tahrig dwar il-Lifemark S.A. Secure Income Bond Issue 7 GBP-
Q1 (SIB) u li dan it-tahrig kien ikopri kemm in-natura tal-prodott kif ukoll ir-
riskji tieghu. Zied jghid i I-prodott kien gieghed jigi mibjugh bhala wiehed
b’riskju baxx jew medju, u gal li dak iz-zmien huwa ma kienx awtorizzat jaghti
pariri dwar I-investiment, u ghalhekk ma kienx hu li kien ta parir lill-atturi biex
jinvestu f'dak il-prodott. Qal li kif kien jaghmel fil-kazijiet kollha, hu iltaga’ mal-
klijenti u gabar I-informazzjoni dwarhom, u sussegwentement John Rusher, i
kien il-head of financial planning, kien iltaga’ mal-atturi biex jiddiskuti
maghhom aktar fid-dettall dwar in-natura tal-investiment |i xtaqu jaghmlu.
Qal li mil-lagghat li kellu mal-atturi, irrizulta li kien |-attur Joseph Calleja li kien
jiehu d-decizjonijiet ghalih u ghal martu, u martu dejjem kienet tkun prezenti

ghal dawn il-lagghat. Qal ukoll li dak iz-zmien |-attur kien jidher f'sahhtu, kien

36 Fittra tat-22 ta’ Marzu, 2010 iffirmata minn John Rusher ghan-nom tas-socjeta konvenuta, intqal illi: “As part of our
endeavour to keep you updated of all developments at all times, we would like to inform you that Lifemark S.A., is
informing the relative bond holders of SIB 7 that it is defaulting on the interest payment due since the former is “in the
process of developing a possible restructuring (the “Restructuring”) and is considering “that it is necessary in order to
preserve the value of the Portfolio to apply the remaining cash available to payments of insurance premium under the
existing policies in the Portfolio rather than using the cash available to make interest payments under the Bonds.”

37 A fol. 1079 et seq. tal-process.

38 A fol. 1088 tal-process.
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jiggestixxi n-negozji tieghu u kien hemm drabi meta talab lix-xhud jillikwidalu
l-investimenti sabiex ikun jista’ jinvesti fil-proprjeta. Ix-xhud qal li kien
irrizultalu li l-attur kien jifhem fl-investimenti li kien gieghed jaghmel, u dan
kellu diversi investimenti b’riskju gholi. Ix-xhud ikkonkluda billi gqal li hu kien
jaf bis-sitwazzjoni familjari tal-atturi, anki ghax meta kien imur ghandhom kien
jara lit-tifel taghhom, izda l-atturi dejjem tawh I-impressjoni li kellhom

bizzejjed assi u dhul biex jipprovdu ghall-bzonnijiet tal-familja taghhom.

Permezz ta’ nota tat-3 ta’ Lulju, 2017, is-soc¢jeta konvenuta pprezentat ghadd
ta’ sale contract notes dwar il-bejgh ta’ whud mill-investimenti |i kellhom |-
atturi.3® Permezz ta’ nota tat-28 ta’ Settembru, 2017, is-so¢jeta konvenuta
pprezentat kopja tar-rapport tal-espert ex parte Dr M. Desmond Fitzgerald
datat is-26 ta’ Settembru, 2017%°, kif ukoll dokumenti ohra relatati mal-
investiment fil-Lifemark S.A. Secure Income Bond.** Fir-rapport tieghu Dr M.

Desmond Fitzgerald ikkonkluda:

“My overall view therefore would be that correctly structured TLPI (Traded Life
Policy Investments) based investments would fit within the low to medium risk
investment category, and provide valuable diversification benefits to traditional
investment portfolios, and were suitable for reasonably knowledgeable retail
investors”.

Permezz ta’ nota ohra tal-11 ta’ Ottubru, 2017, is-socjeta konvenuta
pprezentat ukoll kopja ta’ dokument fil-pussess taghha dwar il-prodott
Lifemark S.A. Secure Income Bond (SIB) intitolat “Product Review by Debbie

Harrison, Senior Visiting Fellow of the Pensions Institute at Cass Business

School and contributor to the Financial Times”.*?

39 A fol. 1092 et seq. tal-process.
40 A fol. 1104 tal-process.
41 A fol. 1150 et seq. tal-process.
42 A fol. 1172 tal-process.
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Wagqt l|-udjenza tat-8 ta’ Novembru, 2017 sar il-kontroezami ta’ Michael
Schembri®, li gal li huwa kien beda jahdem mas-so¢jeta konvenuta bhala
compliance administrator fl-2009, wagaf ghall-perijodu bejn 1-2011 u [-2014, u
fl-2014 rega’ rritorna bhala compliance officer. Ix-xhud ikkonferma li s-socjeta
konvenuta agixxiet bhala intermedjarja f'dan il-kaz, u li hija licenzjata mill-
MFSA biex taghti pariri dwar I-investimenti. Ix-xhud qal li s-so¢jeta konvenuta
ma toffrix servizzi ta’ discretionary portfolio management u ghalhekk kull
darba li klijent jitlob informazzjoni dwar is-servizzi pprovduti minnha,
rapprezentanti tas-socjeta konvenuta jitkellmu mal-klijent, u wara jkun il-
klijent li jiddeciedi jekk iridx jidhol ghall-investiment jew le. Ix-xhud gal li hu
indaga dwar il-passat tal-atturi mir-rapport li bnew mas-socjeta konvenuta tul
is-snin, u rrizultalu li dawn kienu ghamlu diversi investimenti gabel investew
fil-Lifemark. Ix-xhud gal ukoll li I-Lifemark kien an asset-based security
product, ghalkemm qgal li ma jistax jikklassifikah bhala prodott kumpless. Ix-

xhud zied jghid illi:

“L-MFSA kienet harget nota hafna wara li kienu nbieghu dawn it-tip ta’ prodotti u
ghad hemm an issue whether this product was a complex product or not. Meta
nbiegh ma kienx prodott kumpless. Meta nbiegh, kemm hu vera dan il-prodott
inbiegh bhala prodott low risk ghax kien very similar to a bond.”

Ix-xhud zied jghid li s-soc¢jeta konvenuta ma jagbilx li skont il-Markets in
Financial Instruments Directive (MiFID) li dahlet fis-sehh f’"Novembru tal-2007,
transazzjonijiet ta’ din in-natura huma kumplessi. ll-kontroezami tal-istess
xhud tkompla fl-udjenza tal-14 ta’ Dicembru, 2017%, fejn ix-xhud ipprezenta

dokument li juri I-holdings li kellhom l-atturi fiz-zmien meta kienu marru |-

43 A fol. 1178 tal-process.
44 A fol. 1195 tal-process.
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ufficéju tas-soc¢jeta konvenuta.* Ix-xhud qal li lilu kien rrizultalu wkoll li kien
hemm zmien meta l-atturi kienu bighu stocks tal-Gvern li huma kellhom sabiex
jidhlu f'bonds ohra li kienu jirrendu aktar. Hu gal li din hija |-interpretazzjoni
tieghu ta’ dak li gara, abbazi tal-istorja tal-atturi. B’riferiment ghall-prodott
Lifemark, ix-xhud qal li I-klassifika ta’ dan il-prodott bhala wiehed b’riskju baxx
ma saritx mis-soc¢jeta konvenuta, izda mill-kumpannija fil-Lussemburgu. Ix-
xhud ikkonferma li Josman Cilia ma kienx awtorizzat mill-MFSA biex jaghti
pariri dwar |-investiment. Ix-xhud qgal ukoll li f'dan il-kaz ma jirrizultax li I-SIB
income bond falla ghaliex |-underlying assets ma waslux jew marru hazin, izda

ghaliex kien hemm mismanagement tal-kumpannija.

ll-kontroezami tax-xhud Michael Schembri tkompla fl-udjenza tat-12 ta’ Frar,
2018%, fejn spjega li I-Lifemark bhala prodott ma kienx ikklassifikat bhala life
policy investment izda bhala bond. Qal li I-obbligi li jirregolaw il-bonds huma
differenti mill-obbligi li jirregolaw il-funds, u bhala kumpannija huma ma kinux
jafu I-bonds fiex investew. Ix-xhud qal li fil-fehma tieghu |-prodott Lifemark
kien wiehed b’riskju baxx. ll-kontroezami ta’ dan ix-xhud tkompla fl-udjenza
tas-26 ta’ Marzu, 2018%, fejn qal li minkejja li ghamel il-verifiki tieghu ma sab
l-ebda dokumentazzjoni |i turi x'tip ta’ tahrig ircevew Lorna Pace u John
Rusher. Qal illi kien sab dokument mahrug mill-MFSA fejn John Rusher gie
awtorizzat ibigh certi prodotti u biex jagixxi bhala head of sales tas-socjeta
konvenuta.*® Il-kontroezami ta’ Michael Schembri tkompla fl-udjenza tas-27

ta’ April, 2018%, fejn ipprezenta elenku tat-tahrig li kien inghata lil John

45 A fol. 1204 et seq. tal-process.
46 A fol. 1297A tal-process.

47 A fol. 1299 tal-process.

48 A fol. 1303 tal-process.

43 A fol. 1305 tal-process.
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Rusher tul is-snin li dan kien dam jahdem mas-so¢jeta konvenuta.*® Ix-xhud
gal li ma kellu ebda dokument x’jipprezenta dwar Lorna Pace peress li din
kienet ilha aktar minn hames snin li temmet |-impjieg taghha mas-socjeta
konvenuta. Wagqt l-udjenza tal-11 ta’ Gunju, 2018 tkompla I-kontroezami tax-
xhud Michael Schembri®!, li qal li s-so¢jeta konvenuta m’ghandha |-ebda
records ta’ xi rimunerazzjoni bhala hlas ghas-servizzi pprestati minnha. Ix-xhud
Michael Schembri kompla jiddeponi fl-udjenza tad-9 ta’ Lulju, 2018, fejn
spjega li |-prodott Lifemark inbigh bhala wiehed b’riskju baxx minhabba li r-
regolatur fil-Lussemburgu kien approvah bhala low risk product. Ix-xhud zied
jehid li ma kinitx is-socjeta konvenuta li kklassifikat il-prodott, u din kienet

gaghdet fuq l-evalwazzjoni li saret minn nies kompetenti fil-Lussemburgu.

Wagqt |I-udjenza tal-10 ta’ Ottubru, 2018 sar il-kontroezami ta’ Josman Cilia®3, li
gal li hu kien beda jahdem mas-soc¢jeta konvenuta fl-2007 u dak iz-zmien
huwa kien inghata tahrig mill-kumpannija internament. Qal li sas-sena 2009,
huwa ma kienx awtorizzat mill-MFSA biex jaghti servizzi ta’ pariri lill-klijenti. Ix-
xhud zied jispjega li minkejja li hu kien financial planning manager, xorta
wahda ma setax jaghti pariri, izda seta’ jaghmel biss execution u promozzjoni
u bejgh ta’ prodotti, u mhux jaghti pariri dwarhom. Ix-xhud gal ukoll li fI-2009
il-prodott Lifemark ma kienx megjus bhala investiment kumpless. Dwar it-
tahrig li kien jinghata lill-haddiema tas-so¢jeta konvenuta, ix-xhud gal i
kultant zmien kienu jigu rapprezentanti minn barra minn Malta li kienu
jimmaniggjaw il-fondi partikolari, li kienu jaghtu t-tahrig mehtieg lill-impjegati.

ll-kontroezami ta’ Josman Cilia tkompla waqt I-udjenza tal-15 ta’ Novembru,

50 A fol. 1309 tal-process.
51 A fol. 1315 tal-process.
52 A fol. 1319 tal-process.
53 A fol. 1322 tal-process.
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2018, u b’riferiment ghall-fatt li f'udjenza preéedenti huwa kien xehed li I-
atturi kellhom investimenti b’riskju gholi u ohrajn b’riskju baxx, ix-xhud qal li
huwa kien jaf li [-atturi kellhom investimenti precedenti li kienu saru permezz
tas-socjeta konvenuta u li kienu ghamlu telf minnhom. Ix-xhud gal li hu jiftakar
li kienu nzammu lagghat mal-atturi fil-prezenza ta’ John Rusher, u dawn il-
lagghat kienu saru fl-ufficcju tas-soc¢jeta konvenuta. Ix-xhud ikkonferma li I-
MFSA kienet harget cirkolari bi twissija dwar dawn it-tipi ta’ investimenti
madwar xahrejn gabel mal-prodott Lifemark kien gie offrut ghall-bejgh lill-
atturi. Ix-xhud gal li ¢-cirkolari tal-MFSA kienet tirreferi ghal spettru wiesa’ ta’
prodotti, u mhux specifikament ghal Lifemark. Ix-xhud qal ukoll li fl-2011 is-
socjeta konvenuta kienet hatret espert finanzjarju indipendenti li kien
ikkonferma |i meta |-SIB hareg fis-sug, dan il-prodott verament kien
ikklassifikat bhala wiehed b’riskju baxx. Ix-xhud qgal li huwa kien ezamina I-
kontenut tal-prospett tal-Lifemark gabel ghaddieh lill-atturi, u minn dak li
seta’ jikkonstata dakinhar ma kellux ghal xiex jahseb li kien hemm
mizrapprezentazzjoni tar-riskju li kellu dan il-prodott. Zied jghid li I-prodott
kien jinvesti f'senior life settlements, li individwu kien jaghzel li jbigh qabel id-
data tal-maturita taghhom. Qal li kumpanniji bhalma kienet il-Lifemark kienu
jixtru dawn it-tip ta’ poloz, u I-problemi li ngalghu ma kinux minhabba fin-non-
performance tal-underlying assets izda ghax kien hemm sensiela ta’
avvenimenti li wasslu ghall-falliment taghhom, fosthom il-multi ezorbitanti i
dawn kellhom ihallsu lill-FSA, |i prattikament wasslu ghall-falliment tal-
kumpannija |i kienet harget l-investiment. ll-kontroezami ta’ Josman Cilia

kompla fl-udjenza tad-9 ta’ Jannar, 2019, li qal li minkejja li kien ghamel il-

>4 A fol. 1336 tal-process.
55 A fol. 1359 tal-process.
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verifiki tieghu, ma kienx sab records tad-data meta kienet saret laggha bejn I-

atturi u John Rusher.

Flimkien man-nota ta’ sottomissjonijiet taghhom, I-atturi pprezentaw kopji ta’
decizjonijiet moghtija mill-Arbitru ghas-Servizzi Finanzjarji ta’ Malta, fl-ismijiet
WB vs. Global Capital Financial Management Limited moghtija fis-26 ta’
Jannar, 2017°%; PG u TN vs. Global Capital Financial Management Limited
moghtija fis-26 ta’ Jannar, 2017°’; Conrad Micallef vs. Global Capital Financial
Management Limited moghtija fil-11 t’April 2017°%;, QR u UR vs. Global
Capital Financial Management Limited moghtija fis-27 ta’ Settembru, 2017°%;
PV vs. Global Capital Financial Management Limited moghtija fis-27 ta’
Settembru, 2017%°%; GU vs. Global Capital Financial Management Limited
moghtija fit-28 ta’ Marzu, 2018°%; TU wvs. Global Capital Financial
Management Limited moghtija fit-28 ta’ Marzu, 2018%, KJ u RJ vs. Global
Capital Financial Management Limited moghtija fid-9 ta’ Mejju, 2018%; zQ
fismu proprju u fiisem hutu TQ u NQ vs. Global Capital Financial
Management Limited moghtija fit-12 ta’ Gunju, 2018%%; TM u GM vs. Global
Capital Financial Management Limited moghtija fit-12 ta’ Gunju, 2018%; MA
u OA vs. Global Capital Financial Management Limited moghtija fit-18 ta’
Settembru, 2018°%; u JH vs. Global Capital Financial Management Limited

moghtija fI-20 ta’ Frar, 2019.%’

56 A fol. 1400 tal-process.
57 A fol. 1408 tal-process.
58 A fol. 1415 tal-process.
59 A fol. 1425 tal-process.
%0 A fol. 1436 tal-process.
51 A fol. 1444 tal-process.
62 A fol. 1456 tal-process.
63 A fol. 1468 tal-process.
%4 A fol. 1479 tal-process.
65 A fol. 1491 tal-process.
66 A fol. 1500 tal-process.
67 A fol. 1509 tal-process.
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Konsiderazzjonijiet legali

[I-Qorti evalwat il-provi mressga quddiemha sabiex fl-ewwel lok tkun
f'pozizzjoni |i tiddeciedi jekk is-soc¢jeta konvenuta ghandhiex iggorr ir-
responsabbilita ghat-telf soffert mill-atturi konsegwenza tal-investiment i
dawn ghamlu permezz tas-servizzi offruti f'Lifemark SA — Secure Income Bond
Issue 7. Il-Qorti semghet kif meta Il-atturi xtraw il-prodott Lifemark
b’investiment ta’ hamsa u sittin elf u sitt mitt lira sterlina (GBP 65,600), huma
kienu diga pensjonanti, kellhom tifel li twieled bi bzonnijiet specjali li kien
jiddependi finanzjarjament fuq il-genituri tieghu, u I-attur kien ilu jesperjenza
problemi ta’ sahha ghal diversi snin. Kien ghalhekk li I-atturi fittxew li jinvestu
fi prodott li jipprovdilhom introjtu li jkun jissupplimenta I-pensjoni taghhom.
Kemm l-attur kif ukoll |-attrici ircevew biss edukazzjoni obbligatorja, u wara li
temm l-iskola obbligatorja l-attur kompla jahdem fin-negozju tal-familja
filwaqt li l-attrici ma hadmet gatt barra mid-dar. Jirrizulta wkoll li gabel ma I-
atturi investew fil-prodott inkwistjoni, huma kellhom investimenti ohra mas-
socjeta konvenuta, minn liema investimenti kienu ghamlu telf sostanzjali.
Ghalhekk meta rega’ kellhom ammont ta’ flus li xtaqu jinvestu, |-atturi kienu
ghamluha ¢ara mar-rapprezentanti tas-socjeta konvenuta, li I-investiment li
riedu jaghmlu kellu jkun wiehed sikur, ghagli u kawt. Jirrizulta wkoll li anki
gabel il-bejgh tal-prodott Lifemark lill-atturi, kien hemm istanzi fejn is-socjeta
konvenuta xtrat u bighet strumenti finanzjarji f'isem |-atturi minghajr ma kien
hemm il-htiega ta’ dan, inkluz cirkostanzi fejn prodott finanzjarju jkun sejjer
tajjeb u wara ftit jinbiegh sabiex jinxtara prodott riskjuz, bl-iskop ovvju li jigu

ggenerati kummissjonijiet ghas-socjeta konvenuta.
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L-attur Joseph Calleja, kif ukoll martu I-attri¢i Vincenza Calleja, u binthom
Marianne Galea, ilkoll spjegaw lill-Qorti kif lir-rapprezentant tas-socjeta
konvenuta, certu Josman Cilia, kienu ghamluhielu ¢ara li ma kinux f'gaghda li
jaghmlu aktar telf ta’ kapital mill-investiment |i kienu fi hsiebhom jaghmlu,
wara t-telf sostanzjali li kienu ghamlu b’investimenti ohra li kellhom mas-
socjeta konvenuta. IlI-Qorti semghet lill-atturi u lil binthom jixhdu li huma
kellhom fiducja fir-rapprezentanti tas-socjeta konvenuta, u li f'dan ir-rigward
huma dejjem kienu jogghodu fuq I|-accertazzjonijiet |i kienu jinghataw
minnhom u kienu jimxu skont il-pariri li kienu jaghtuhom. Bint |-atturi qalet
ukoll li I-genituri taghha ma jifhmux fis-swieq finanzjarji u fl-investimenti, u
kien ghalhekk li huma fittxew is-servizzi ta’ professjonisti f'dan il-qasam. L-
attur Joseph Calleja xehed li huwa dejjem spjega lir-rapprezentanti tas-socjeta
konvenuta li I-investiment li xtag jaghmel kellu jkun wiehed li jaghtih introjtu
addizzjonali, u min-naha tas-soc¢jeta konvenuta huwa kien inghata
assigurazzjoni li |-prodott li kien gieghed jinvesti fih kien wiehed sod. Qal li
kien biss diversi xhur wara li hu u martu kienu investew fil-prodott Lifemark, li
huma saru jafu li I-MFSA kienet harget cirkolari lill-intermedjarji finanzjarji fejn
wissiethom jimxu b’kawtela meta joffru lill-investituri taghhom certi prodotti
klassifikati bhala ‘kumplessi’, u meta |-prodott Lifemark kien inbigh lill-atturi,
din ic-cirkolari kienet ilha madwar xahrejn |i kienet intbaghtet lis-socjeta
konvenuta. Bint l-atturi galet li I-genituri taghha tant kellhom fiducja fir-
rapprezentanti tas-so¢jeta konvenuta, li missierha sahansitra nehha flejjes li
kellu investiti fbank ewlieni hawn Malta, bil-konsegwenza li meta ghamel dan
kien tilef ghadd ta’ privileggi li kien joffrilu I-bank, sabiex jinvestihom bil-mod li

gie rakkommandat lilu mir-rapprezentanti tas-soc¢jeta konvenuta.
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lI-Qorti semghet lir-rapprezentant tal-MFSA Jeffrey Bezzina jixhed dwar kif fil-
11 ta’ Frar, 2009, |-awtorita regolatorja kienet harget twissija lill-intermedjariji
finanzjarji ghax kienet giet a konjizzjoni tal-mod kif certi prodotti kienu
geghdin jitpoggew fis-suq, u wissiet lill-intermedjarji finanzjariji li certi prodotti
kumplessi ta’ investiment ma jghoddux ghal kulhadd. L-awtorita regolatorja
harget ukoll linji gwida dwar kif ghandu jsir is-suitability test u I-
appropriateness test mill-intermedjarju finanzjarju. II-Qorti tirrileva li f'dan il-
kuntest, minkejja li huwa minnu li s-so¢jeta konvenuta permezz tar-
rapprezentanti taghha, kienet ghamlet ghadd ta’ domandi lill-atturi sabiex jigi
stabbilit jekk |-investiment propost kienx jghodd ghalihom, u minkejja |-
informazzjoni |i s-socjeta konvenuta kienet gabret dwar ic-Cirkostanzi
personali tal-atturi, finalment din xorta wahda offritilhom prodott li ma kienx
jehodd ghac-cirkostanzi personali taghhom. Ix-xhud Dr Christopher Buttigieg
mill-MFSA ukoll qgal li minn kampjun ta’ tletin file li hadet l|-awtorita
regolatorja sabiex tanalizza jekk is-socjeta konvenuta kinitx gieghda
tikkonforma mal-obbligi imposti fugha bid-direttivi Ewropej u bir-regolamenti
mahruga mill-MFSA, irrizulta li seba’ klijenti kienu nbighilhom il-prodott
Lifemark. I1x-xhud qgal li l-awtorita regolatorja kienet ikkonkludiet li s-soc¢jeta
konvenuta kienet qgieghda taghmel misselling tal-prodott u kienet gieghda
toffrih ghall-bejgh lil persuni jew investituri li dan il-prodott ma kienx jghodd

ghalihom.

L-espert ex parte Paul Bonello wkoll ikkonferma li I-prodott inkwistjoni kien
wiehed kumpless u li kellu riskju gholi ghall-investitur, xi haga li I-atturi ma
xtaqux. F'dan il-kuntest jirrizulta ghalhekk li s-soc¢jeta konvenuta ma mxietx
mat-termini tal-mandat moghti lilha mill-atturi, anzi pjuttost ghamlet |-oppost

ta’ dak mitlub minnha. Dan ix-xhud qal ukoll li jirrizultalu li s-suitability test ma
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sarx kif suppost mis-socjeta konvenuta, li ma kellhiex is-sistemi u I-
organizzazzjoni rikjesta mill-MiFID u mill-MFSA sabiex tara li I-investituri jigu
protetti. Paul Bonello gal ukoll li kien irrizultalu sahansitra li r-rapprezentanti
tas-socjeta konvenuta ma kinux inghataw tahrig adegwat dwar kif kellhom
jikkonducu s-suitability test mal-klijenti taghhom. Dan I-istess xhud insista
wkoll li f'dan il-kaz i¢-Cirkostanzi personali tal-atturi gew injorati, u r-riskju
involut f'investimenti ta’ din ix-xorta, ma giex rapprezentat kif suppost lill-
atturi. Dan ix-xhud qal li l-aktar haga censurabbli fil-mod kif is-socjeta
konvenuta mxiet mal-atturi kienet in-nugqgas ta’ diversifikazzjoni fl-
investiment taghhom, tant hu hekk li rrizultalu li proporzjon gawwi tal-kapital
tal-atturi gie investit fi prodotti li kienu kumplessi jew kellhom riskju gholi,
meta wahda mir-regoli fundamentali fid-dinja tal-investiment hija li I-kapital
ghandu jigi investit fi strumenti li kemm jista’ jkun ikunu diversi minn xulxin

sabiex ir-riskju jkun wiehed mifrux.

lI-Qorti semghet kif I-atturi gew mgharrfa permezz ta’ ittra li ntbaghtet lilhom
mis-socjeta konvenuta, li kienu ser jinhatru provisional administrators sabiex
jiehdu hsieb l-amministrazzjoni tal-prodott li kien inbiegh lill-atturi, u din
kienet |-ewwel indikazzjoni li huma kienu nghataw li kien hemm problemi
finanzjarji b’dan I-investiment. Sussegwentement huma gew infurmati wkoll li
fir-rigward ta’ dak l-istess prodott ma kien ser isir I-ebda hlas ta’ mghax mill-
amministraturi tal-fond, u li kien hemm il-possibilita li jsir ristrutturar ta’ dan
il-prodott. Minkejja dan Michael Schembri, rapprezentant tas-socjeta
konvenuta, baga’ jinsisti li dan il-prodott kien wiehed b’riskji baxxi, u li dan il-
prodott gie kklassifikat bhala low risk mill-kumpannija fil-Lussemburgu u mhux

mis-socjeta konvenuta.
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Lill-Qorti jirrizultalha bl-aktar mod c¢ar li s-soc¢jeta konvenuta naqgset mill-
obbligi legali taghha fil-konfront tal-atturi meta ma tathomx l|-oghla livell ta’
protezzjoni li jahsbu ghalihom il-Markets in Financial Instruments Directive, u
r-regolamenti mahruga mill-MFSA, u bighitilhom prodott li evidentement ma
kienx idoneu ghall-htigijiet taghhom. Huwa car li l-atturi ma kellhomx |-
gharfien rikjest biex jifhmu |-kumplessita ta’ dan il-prodott li kien jinvesti fl-
akkwist ta’ poloz tal-assikurazzjoni fuq il-hajja gqabel dawn jimmaturaw, u li
biex jirnexxi u jaghmel qgligh kien jiddependi fuqg diversi fatturi, statistici u
varjazzjonijiet ohra li huma kumplessi hafna u |i wiehed jehtieg gharfien
specjalizzat ghalihom. Is-sempli¢i fatt li prodott dagstant kumpless u b’riskju
dagshekk gholi kien gieghed jitpogga ghad-dispozizzjoni ta’ daqgstant
investituri, minn 30 file |i ttiehdu bhala kampjun, irrizulta li 7 investituri
nghataw dan il-prodott, huwa evidenza c¢ara tal-mod negligenti u indiskriminat
li bih is-soc¢jeta konvenuta kienet gieghda tmexxi dan il-prodott mal-klijenti
taghha, minghajr konsiderazzjoni xierqa tac-cirkostanzi personali li kull

investitur jista’ jkun fihom.

F’'sentenza b’mertu simili ghal dak odjern fl-ismijiet Evelyn Farrugia et vs.

Global Capital Financial Management Unit Limited®, intqal illi:

“Hu minnu illi [-atturi iffirmaw il-contract note pero I-Qorti ma tqisx illi I-fatt wahdu
tal-firma tikkostitwixxi xi akkwiexxenza tal-konsapevolezza tal-investiment u r-riskji
inerenti u jekk dan kienx addatat ghalihom. Dan jinghad ghax l-istess contract note
ma tiddefinix ir-riskji u kull ma tghid hu illi I-investiment jista’ jizdied u jongos;
kondizzjoni li tinsab f’kull investiment u inoltre tali kuntratt langas ingara jew gie
spjegat minn min kien ged johorgu. Wara kollox is-so¢jeta konvenuta kellha d-dmir
versu I-klijent li talab is-servizzi taghha biex taghtih kull informazzjoni rilevanti biex
tghinu jasal ghal decizjoni informata u libera.

68 p.A., 11.07.2016.
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II-firma taghhom (I-atturi) ma tfissirx akwiexxenza tar-riskji u |-ezoneru tas-service
provider li fuqu tinkombi r-responsabbilita u I-prova illi dan I-investiment ma kienx
dak mixtieq izda nonostante dan, |-investitur wera ruhu kapaci u intenzjonat illi
jixtri dan il-prodott bir-riskji kollha li kien fih u li gew spjegati lilu b’'mod c¢ar.”

Mill-atti jirrizulta bl-aktar mod ¢ar li s-socjeta konvenuta nagset mill-obbligu li
kellha li mhux biss taghti spjegazzjoni ¢ara dwar il-prodott li kien gieghed jigi
promoss minnha, partikolarment f'dawk li huma riskji li dan igorr mieghu, izda
wkoll li taccerta ruhha jekk mil-livell ta’ esperjenza li kellhom [-atturi
b’investimenti ohra li huma setghu ghamlu tul hajjithom, humiex jifhmu dan
il-prodott x’jinvolvi, u jekk kienx hemm prodotti ohra li setghu jigu offruti
lilhom li kienu aktar adattati ghac-cirkostanzi taghhom. F'dan ir-rigward il-
Qorti tqis li minkejja li I-atturi ffirmaw il-contract note li giet mghoddija lilhom
mis-so¢jeta konvenuta, b’danakollu ma jfissirx i l-atturi fehmu |-
kumplikazzjonijiet tal-prodott inkwistjoni, jew ir-riskji inerenti li ghandhom
prodotti bhal dawn. Kellu jkun evidenti ghas-socjeta konvenuta sa minn meta
bdew il-lagghat mal-atturi, li dak li kien adattat ghall-atturi kienu prodotti ta’
investiment b’riskju baxx u kawt ghaliex I-atturi ma ridux jidhlu ghal riskju
gholi u spekulattiv, assoc¢jat mal-investimenti li huma gew fil-fatt indotti
jakkwistaw mis-socjeta konvenuta. llI-prodott finanzjarju li I-atturi gew indotti
jakkwistaw mis-soc¢jeta konvenuta ma kienx wiehed xieraq u idoneu ghac-
cirkostanzi tal-atturi u dan bi ksur tal-/Investment Service Rules for Investment
Service Providers® li bdew japplikaw minn wara li dahlet fis-sehh id-Direttiva

MIFID tal-Unjoni Ewropea f'Novembru 2007.

69 |-Investment Service Rules for Investment Service Providers - Part Bll: Standard Licence Conditions applicable to
Investment Services Providers mahruga ai termini tal-Kap. 370 tal-Ligijiet ta’ Malta, jghidu: “Rule 2.27: [t]he Licence Holder
shall provide appropriate information, in a comprehensible form to its clients or potential clients such that they are
reasonably able to understand the nature and risks of the Investment Service to be provided by the Licence Holder and of
the specific type of Instrument that is being offered, and consequently to take investment decisions on an informed basis.
This information may be provided in standardized format and should include details about: a. the Licence Holder and its
services; b. Instruments and proposed investment strategies. This should include appropriate guidance on and warnings of
the risks associated with investments in those Instruments or in respect of particular investment strategies; c. execution
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Fis-sentenza fl-ismijiet Muscat vs. Falzon, il-Qorti tal-Appell galet’®:

“Patt ta’ ezoneru ma jezentax jekk fl-ezekuzzjoni tal-kuntratt wiehed ikun tbieghed
mill-mod kif suppost li kellu jesegwieh.

F'dan il-kaz, is-socjeta kontraentri agixxiet bi vjolazzjoni ¢ara tad-dover li assumiet,
u ma tistax tinvoka klawsola ta’ ezoneru meta tbieghdet minn dak li suppost kellha
taghmel (ara wkoll Formosa & Camilleri Ltd vs Sea Malta Co. Ltd., deciza mill-Prim
Awla tal-Qorti Civili fit-13 ta’ Novembru, 2008, li enfasizzat fuq ‘xi forma ta’
twettiq’ tal-obbligazzjoni gabel ma d-debitur ikun jista’ jeccepixxi nugqgas tar-
responsabbilita tieghu a bazi ta’ xi klawsola ta’ ezoneru.”

Mill-provi jirrizulta li anki jekk l-atturi kienu propensi li jinvestu flushom fi
prodott finanzjarju, madanakollu ma jfissirx li dawn riedu jinvestu fi prodott li
jesponihom ghar-riskju li jitilfu parti sostanzjali mill-kapital taghhom. Anki jekk
kien difficli ghas-socjeta konvenuta li tipprevedi I-falliment tal-prodott
finanzjarju inkwistjoni, il-Qorti xorta wahda jidhrilha li I-prodott li nbiegh lill-

atturi gatt ma messu gie kkunsidrat ghac-cirkostanzi taghhom.

Is-so¢jeta konvenuta lagghet ghat-talbiet tal-atturi billi galet li hi agixxiet ta’
intermedjarja u mhux bhala principal f'din it-tranzazzjoni. Mill-provi jirrizulta li
I-purchase contract note inharget u giet iffirmata f'isem is-socjeta konvenuta

GlobalCapital Financial Management Limited.

venues; d. costs and associated charges. Rule 2.13: [w]hen providing investment advice or portfolio management services,
the Licence Holder shall obtain the necessary information, in accordance with SLCs 2.16 to 2.20 and SLC 2.22 to 2.24
regarding the client's or potential client's knowledge and experience in the investment field relevant to the specific type, of
product or service, his financial situation and his investment objectives so as to enable the Licence Holder to recommend
to or, in the case of portfolio management, to effect for the client or potential client, the Investment Services and
Instruments that are suitable for him Rule 2.16: [t]he Licence Holder shall obtain from clients or potential clients, such
information as is necessary for the Licence Holder to understand the essential facts about the client and to have a
reasonable basis for believing, giving due consideration to the nature and extent of the service provided, that the specific
transaction to be recommended, or entered into in the course of providing a portfolio management service,satisfies the
following criteria: a. it meets the investment objectives of the client in question; b. it is such that the client is able
financially to bear any related investment risks consistent with his investment objectives; c. it is such that the client has
the necessary experience and knowledge in order to understand the risks involved in the transaction or in the
management of his portfolio.”

7012.05.2003.
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lI-Qorti tqis li I-atturi ppruvaw sal-grad rikjest mil-ligi li huma effettivament ma
tawx il-kunsens taghhom ghax-xiri tal-prodott inkwistjoni, u dan kif jirrizulta
mill-mod kif xehdu, |li huma riedu xi haga sigura, li tirrendi mghaxijiet
perjodikament, li |-kapital taghhom ikun protett, li ma ridux avventuri bi
flushom, u ghaldagstant jirrizulta li huwa minnu li l-investiment li sar ma kienx
dak li xtaqu l-atturi, u konsegwentement ma setghu qatt taw il-kunsens
taghhom ghax-xiri ta’ dan il-prodott. Jirrizulta wkoll li l-atturi ma gewx
mgharrfa bir-riskji kollha ta’ dan il-prodott, li I-gligh ipprospettat li jaghmel
kien ibbazat fuq tbassir dwar |-aspettattiva tal-hajja tal-individwi fl-Istati Uniti,
u li huwa ghalhekk li huma gatt ma setghu taw il-kunsens taghhom ghax-xiri

tieghu.

[I-Qorti tqis li s-so¢jeta konvenuta ma mxietx b’ghaqal, hila u diligenza meta
offriet prodott daqgstant kumpless lill-investituri |i mill-portafoll tal-
investimenti taghhom jirrizulta li kienu midhla biss ta’ investimenti
konservattivi b’riskju baxx, bhalma huma l-istocks u |-bonds tal-Gvern. Dan in-
nuggas ta’ diligenza johrog aktar u aktar meta wiehed jikkonsidra li kien biss
xahrejn qabel dan il-prodott inbiegh lill-atturi, li [-awtorita regolatorja f'Malta
kienet harget twissija ¢ara lill-intermedjarji finanzjarji dwar prodotti kumplessi
ta’ din ix-xorta, u ghalhekk wiehed ma jistax hlief jikkonkludi li I-bejgh ta’ dan
il-prodott permezz tas-soc¢jeta konvenuta ma sarx fl-ahjar interess tal-atturi.
Meta wiehed jikkonsidra I-assjem tac-c¢irkostanzi personali tal-atturi, I-gharfien
u l-esperjenza taghhom fid-dinja tal-investiment, I-ghanijiet |i ghalihom
investew il-flus, bil-hsieb li kultant zmien ikollhom introjtu li jkun ta’ sostenn
ghalihom fiz-zmien meta lahqu l|-eta tal-pensjoni, u I-fatt li I-loss absorption
capacity taghhom kienet wahda baxxa, kif fil-fatt kienu infurmaw lir-

rapprezentanti tas-soc¢jeta konvenuta li kellmuhom gabel bighulhom dan I-
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investiment, ghandu jwassal biex is-soc¢jeta konvenuta ikollha twiegeb ghad-

danni u ghat-telf sofferti mill-atturi.

Mill-provi jirrizulta li mis-somma ta’ hamsa u sittin elf u sitt mitt lira sterlina
(GBP 65,600) li originarjament kienu investew l-atturi, dawn kienu rkupraw is-
somma ta’ tmint elef, u erbgha u hamsin lira sterlina u hdax-il pence
(GBP8,054.11), apparti li s-soc¢jeta konvenuta kienet baghtitilhom ukoll is-
somma ta’ elfejn, mija u sebgha u sebghin lira sterlina u disgha u hamsin
pence (GBP 2,177.59) f'¢ekkijiet li I-atturi bagghu ma sarrfux. Dan ifisser li |-
atturi tilfu s-somma ta’ sebgha u hamsin elf, hames mija u hamsa u erbghin

lira sterlina u disgha u tmenin pence (GBP 57,545.89).

Decide

Ghaldagstant ghar-ragunijiet hawn fuq moghtija, il-Qorti qieghda taqta’ u
tiddeciedi din il-kawza kif gej:

1. Tichad l-ec¢c¢ezzjonijiet tas-socjeta konvenuta;

2. Tiddikjara illi konsegwenza ta’ nuqqgasijiet attribwibbli lis-socjeta

konvenuta, l-attrici sofriet danni konsistenti f’'telf ta’ kapital u telf ta’

qligh;

3. Tiddikjara lis-so¢jeta konvenuta responsabbli fil-konfront tal-attrici,

ghat-telf ta’ flus u ghad-danni sofferti mill-attrici;
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4. Tillikwida I-ammont tat-telf u tad-danni sofferti mill-attrici li ghandha
taghmel tajjeb ghalihom s-socjeta konvenuta fis-somma ta’ sebgha u
hamsin elf, hames mija u hamsa u erbghin lira sterlina u disgha u
tmenin pence (GBP 57,545.89), bl-imghax legali mid-data tal-ahhar
imghax li thallas fis-17 ta’ Jannar, 2010 fuq il-prodott finanzjarju

inkwistjoni, sad-data tal-pagament effettiv;

5. Tikkundanna lis-so¢jeta konvenuta sabiex thallas lill-attrici, is-somma

hekk likwidata.

Bl-ispejjez kontra s-socjeta konvenuta.

Mogrija.

Onor. Dr Lawrence Mintoff LL.D.
Imhallef

Rosemarie Calleja
Deputat Registratur
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