Qorti tal-Appell
(Kompetenza Inferjuri)

Imhallef Anthony Ellul
Appell numru: 32/2015
C & F Building Contractors Limited (appellanti)

Vs

Universita ta’ Malta (appellata) u Direttur tal-Kuntratti

12 ta’ Novembru, 2019.

1. Il-kumpannija attri¢i harrket lill-konvenuti fi proc¢eduri ta’ arbitragg ghall-hlas

dwar xoghol li ghamlet f'appalt fuq inkarigu tal-Universita’ ta’ Malta. Dik il-

konvenuta ikkontestat il-pretensjoni tal-attri¢i billi applikat penali ghad-

dewmien fl-esekuzzjoni tax-xogholijiet. Penali li kienet kontemplata fil-kuntratt

ta’ appalt. L-attrici semmiet ragunijiet differenti ghalfejn il-penali m’ghandhiex

tapplika fil-kaz in ezami.

B'decizjoni tat-30 ta’ Settembru, 2015 it-Tribunal tal-Arbitragg iddecieda I-

arbitragg (numru 3521/2013) b’dan il-mod:

"9.01 Illi fl-ewwel lok jilga’ I-eccezzjoni preliminari tal-intimat Direttur tal-Kuntratti u
ghalhekk jilliberah mill-osservanza ta’ dan il-gudizzju, u kosegwentement jastieni mifli
Jiehu konjizzjoni tal-eccezzjonijiet fil-meritu sollevati minn dan l-intiamt;

9.02 Illi fit-tieni lok jiddisponi mill-eccezzjoni tal-intimata Universita ta’ Malta flimkien
mat-talbiet tas-socjeta rikorrenti b'dan il-mod:

a)

b)

Illi rigward l-ewwel talba tas-socjeta rikorrenti dan it-tribunal jiddikjara Ii s-socjeta
rikorrenti ma lestitx l-appalt fit-terminu miftiehem bejn il-partijiet u b’hekk inkorriet
fpenali favur l-intimata Universita’ ta’ Malta fl-ammont fug likwidat ta’ €110,700
(mijja w ghaxar telef u seba’ mitt ewro) u konsegwentement, kif spjegat fil-
paragrafu 8.04.5 supra, jilga’ din l-ewwel talba limitatament fl-ammont ta’
€144,197.85 (mija w erba’ w erbghajn elf, mija u seba’ u disghajn ewro u hamsa
u tmenin centezmu) Ii gie fuq likwidat bhala I-bilanc li ghadu dovut lis-socjeta
rikorrenti mill-intimata Universita’ ta’ Malta,;

i rigward it-tieni talba tas-socjeta rikorrneti dan it-tribunal jikkundanna /ill-
Intimata Universita’ ta’ Malta thallas lis-socjeta rikorrenti s-somma hekk likwidata
fl-ammont ta’ €144,197.85 (mija w erba’ w erbghajn elf, mija u seba’ u disghajn
ewro u hamsa u tmenin centezmu,);



¢) Illi rigward it-tielet talba tas-socjeta rikorrenti dan it-Tribunal jikkundanna Iill-
intimata Universita ta’ Malta thallas I-interessi bir-rata ta’ 8% mid-data ta’ din id-
decizjoni fuq il-bilanc fug imsemmi likwidat favur is-socjeta rikorrenti;

d) 1Illi igward il-kap tal-ispejjez, dan it-Tribunal jordna Ii dawn jithallsu hekk: (i) Fil-
konfront bejn is-socjeta rikorrenti u [-intimat Direttur tal-Kuntratti [|-ispejjez
Jibgghu bla taxxa, (ii) Fil-konfront bejn [s-socjeta rikorrenti u I-intimata Universita’
ta’Malta, din tal-ahhar ghandha thallas seba’u hamsin fil-mija (57%) tar-rimanenti
spejjez, wagt Ii s-socjeta rikorrenti ghandha thallas 43% tal-istess spejjez”.

3. L-ilment tal-attri¢ci dwar id-decizjoni tat-Tribunal hu li nagas milli japplika
klawzola 34.1 tal-General Conditions tal-kuntatt, u b’hekk ma naqggasx il-penali

kif hemm kontemplat fil-kuntratt. Dik il-klawzola tagra:-

"34.1 If the Contractor fails to complete the works by the deadline(s) specified in the
contract, the Contracting Authority shall, without formal notice and without prejudice
to any other remedies under the contract, be entitled to liquidated damages for every
day or part thereof which elapses between the end of the period of performance or
extended period of performance and the actual date of completion, at the rate and upt
to the maximum specified in the Special Conditions. If the works have undergone
partial acceptance in accordance with Article 59, the liquidated damages
specified in the Special Conditions may be reduced by the proportion of the

value of the whole of the works represented by the accepted part’.

4. Fir-rikors tal-appell |-attri¢i argumentat li skont dik il-klawzola:-

".... fejn ikun hemm dewmien fl-esekuzzjoni da parti tal-kuntrattur, I-Awtorita ghandha
d-dritt illi tinforza penali sal-massimu specifikat fl-Ispecial Conditions. Madankollu /-
klawzola ma tieqgaftx hemm, fkaz illi jkun hemm accettazzjoni parzjali tax-
Xoghol a tenur tal-Artikolu 56 tal-kuntratt id-danni kif likwidati skont /-
Ispecial Conditions ghandhom jigu ridotti skont il-proporzjon tax-xoghol illi
jkun gie parzjalment accettat mill-klijent. Intant il-klawzola 34.1 tal-General

Conditions tipprovdi [-gafas u tirreferi ghall-Ispecial Conditions ghal aktar dettal”.

5. It-Tribunal tal-Arbitragg irraguna:-

'8.03.9 B'riferenza ghall-paragrafi 8.03.2 sa 8.03.8 hawn fuq, l-arbitri huma tal-fehma
i kien hemm biZZejjed ragunijiet validi biex iz-2mien tal-ezekuzzjoni tal-kuntratt bejn
Is-socjeta rikorrenti u I-intimata Universita’ ta’ Malta jigi estiz b'total ta’ 122 il-gurnata
mis-16 ta’ Marzu 2012 b'dan illi x-xoghljjiet kellhom jigu terminati fis-16 ta’ Lulju 2012.
Ghaldagstant, l-arbitri jikkalkolaw Ii I-perjodu bejn is-17 ta’ Lulju 2012 u s-6 ta’ Ottubru
2012 ghandu jitgies bhala I-perjodu fejn ghandhom jigu applikati I-penali u cioe 82
(tnejn u tmenin) gurnata bir-rata ta’€1,500 (elf u hames mitt euro) kull gurnata ghall-
totali ta’ €123,000 (mija w theta u ghoxrin elf ewro).

8.03.10 Jirrizulta mix-xhieda illi sa Marzu 2012 kien tlesta 80% tax-xoghlijiet i kelhla
taghmel is-socjeta rikorrenti, dan il-fatt ma giex ikkontestat mill-intimata Universita’.
Jirrizulta wkoll illi sal-10 ta’ Awissu 2012 kienu tlestew 96% tax-xoghlijiet, dan il-fatt
ukoll ma giex kontestat. Jirrizulta wkoll illi meta kienu jitlestew ix-xoghlijiet fparti mifl-



binja, din kienet tigi kkonsenjata lill-intimata Universita biex ikunu jistghu jahdmu /-
kuntratturi I-ohra.

8.03.11 In vista tas-suespost l-arbitri geghdin igisu dan bhala accettazzjoni parzjali
informali min-naha tal-intimata Universita tax-xoghlijjiet maghmulin mis-socjeta
rikorrenti. Fil-fatt tul dawn il-proceduri ma kienx hemm xhieda jew dokumenti Ii indikaw
Ii kien hemm xi ilmenti serji fug ix-xoghljjiet jew i kien hemm xi xoghlijiet kompluti i
ma gewx accettati.

8.03.12 "L-arbitri kkunsidraw ukoll il-fatt Ii kieku din /-accettazzjoni parzjali giet
formalizzata ai termini tal-Artikolu 34.1 tal-General Conditions, allura I-penali
applikabbli ghal dan il-kaz kienet tongos b'rata sostanzjali hafna.

8.03.13 In vista ta’ dawn il-fatturi, l-arbitri jidhrilhom Ii jkun gust u xieraq Ii I-penali fug
imsemmij ghad-dewmin da parti tas-socjeta rikorrenti fl-esekuzzjoni tal-appalt, tkun
mitigata arbitrio boni viri bfattur ta’ ghaxra fil-mijja (10%) tal-penali msemmija fil-
paragrafu 8.03.9. B'hekk il-penali I hi intitolata ghaliha I-intimata I-Universita’ ta’ Malta
ged tigi finalment likwidata fl-ammont ta’€110,700 (mija w ghaxar telef u seba’ mitt
ewro)”.

6. Il-gorti tibda biex tosserva li ‘Article 59’ li jissemma f'klawzola 34.1, jitratta dwar

Final Acceptance’. Hi klawzola 56 li tirreferi ghall- 'Partial Acceptance™

"56.1 The Contracting Authority may make use of the various structure, parts of
structures or sections of the works forming part of the contract as and when they are
completed. Any taking over of the structures, parts of structures or sections of the
works by the Contracting Authority shall be preceded by their partial provision
acceptance. However, in cases of urgency, works may be taken over prior to
acceptance, provided an invetory of outstanding works is drawn up by the Supervisor
and agreed to by the Contractor and the Supervisor beforehand. Once the Contracting
Authority has taken possession of a structure, a part therefor or section of the works,
the Contractor shall no longer be required to make good any damage resulting

otherwise than from faulty construction or workmanship”.

7. Ghalhekk tagbel mal-attrici li fl-aggravju semmiet klawzola 56.

8. L-attri¢i tippretendi li gialadarba t-Tribunal ikkonkluda li sa Marzu, 2012 kien
tlesta 80% tax-xoghol u sal-10 ta’ Awissu, 2012 tlesta 96% tax-xoghol,
applikata klawzola 34.1 tal-General Conditions t-tnaqqis tal-penali kellha tkun

ferm iktar minn dak li ddecieda t-Tribunal.

9. Il-gorti grat in-nota ta’ sottomissjonijiet li l|-attri¢ci pprezentat quddiem it-
Tribunal tal-Arbitragg fil-21 ta’ April, 2014, u fl-ebda parti minnha m’ghamlet I-
argument li hu l-aggravju tal-appell taghha.



10.Madankollu dak li gieghda tilmenta dwaru llum I-attri¢i xorta kien indirizzat mit-

Tribunal tal-Arbitragg f'paragrafu 8.03.12 tad-decizjoni:

"L-arbitri kkunsidraw ukoll il-fatt Ii kieku din /-accettazzjoni parzjali giet
formalizzata ai termini tal-Artikolu 34.1 tal-General Conditions, allura I-penali

applikabbli ghal dan il-kaz kienet tongos b'rata sostanzjali hafna”.

11.F'paragrafu 8.03.11 it-Tribunal ghamilha ¢ara li dak li sehh dwar accettazzjoni
ta’ xoghol mill-Universita, kien "accettazzjoni parzjali informali min-naha tal-

intimata Universita’ tax-xoghlijiet maghmulin mis-socjeta rikorrenti”.

12.Ghalhekk it-Tribunal ha wkoll in konsiderazzjoni dak li tipprovdi klawzola 34.1
tal-General Conditions. Hu evidenti li b’dawk |-osservazzjonijiet t-Tribunal
ikkonkluda li ma saritx il-prova tal-partial acceptance tax-xoghol skont il-
proc¢edura li hemm fil-klawzola rilevanti dwar partial acceptance, u ghalhekk il-
penali ma setghetx tonqos bil-mod kontemplat fi klawzola 34.1. It-Tribunal tal-
Arbitragg applika fo the letter dak li jipprovdi |-kuntratt ta’ appalt. Ghaldagstant

m’hemmx dubju li gie applikat il-prin€ipju li, ".... fejn il-kliem tal-kuntratt huwa
car, ma hemm [-ebda lok ghall-interpretazzjoni”. Dak hu kliem |-attri¢i (ara

paragrafu 8.7).

13.Skont klawzola 56 (Partial Acceptance):

"Any taking over of the structures, parts of structures or sections of the works by the
Contracting Authority shall be preceded by their partial provisional acceptance.
However, in cases of urgency, works may be taken over prior to acceptance, provided
an inventory of outstanding works is drawn up by the Supervisor and agreed to by the

Contractor and the Supervisor beforehand™
14.Proc¢edura li hi ¢ara u ma tehtieg ebda interpretazzjoni, li jidher li sfuggiet lill-
attri¢i ghaliex ma kkummentat xejn dwarha. Mhux bizzejjed li I-Universita tiehu
fizikament il-pussess ta’ partijiet mis-sit fejn ikun tlesta xoghol. Gialadarba t-
Tribunal tal-Arbitragg ikkonkluda li ma rrizultax li I-partial acceptance saret bil-

mod stipulat fi klawzola 56, allura hu ovvju li |-attri¢i ma tistax tiehu I-benefi¢¢ju

! Skont klawzola 57.1 Provisional Acceptance: "The works shall be taken over by the Contracting
Authority when they have satisfactorily passed the tests on completion and a certificate of
provisional acceptance has been issued or is deemed to have been issued”.



li, "the liquidated damages specified in the Special Conditions may be reduced
by the proportion of the value of the whole of the works represented
by the accepted part” (klawzola 34.1). Dik il-klawzola taghmilha ¢ara li dak
it-tnaqqis isir, "If the works have undergone partial acceptance in
accordance with Article 597, li kif rajna hi riferenza ghall-klawzola 56 peress

li dik hi I-klawzola tikkoncerna partial acceptance.

15.Billi m’hemmx appell minn punti ta’ fatt, m’huwiex il-kompitu ta’ din il-qorti li
tistharreg jekk it-Tribunal tal-Arbitragg kienx korrett meta kkonkluda Ii I-
accettazzjoni parzjali saret biss b’'mod informali. It-Tribunal tal-Arbitragg hu |-
fact finder u |-qorti trid tiddeciedi a bazi tal-konkluzjonijiet li jkun ghamel it-
Tribunal dwar il-fatti. Fi¢-¢irkostanzi peress li t-Tribunal ikkonkluda li kien hemm
biss ‘accettazzjoni parzjali informali;, 1-attrici m’ghandha I-ebda jedd li tiehu I-
benefi¢¢ju li jissemma fklawzola 34.1. Ghaldagstant, |-aggravju tal-appellant

hu minghajr bazi.

16.Bhala punt ta’ interess biss il-qorti ma tagbilx mal-konvenuta li I-attrici ma
ezawritx il-pro¢edura kontemplata fl-artikolu 48 tal-Kap. 387, gabel ipprezentat
[-appell. L-aggravju tal-attri¢ci ma jirrelatax ghal “... x/ Zbalji ta’ komputazzjoni,
zbalji klerikali jew tipografici, jew Zbalji ohra ta’ dik I-ghamla’”. L-ilment tal-
attrici hu li t-Tribunal tal-Arbitragg nagas milli japplika dak li tipprovdi klawzola
34.1 tal-kuntratt ta’ appalt. Madankollu din I-e¢¢ezzjoni hi llum ezawrita in vista
li I-attri¢ci ma nghatatx ragun fl-aggravju li jitratta I-ilment mid-decizjoni tat-

Tribunal.

Ghal dawn il-motivi tichad I-appell bl-ispejjez kollha kontra I-appellanti.

Anthony Ellul.



