Qorti tal-Appell
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Appell numru: 211/2013/1
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rapprezentanza tal-Fondazzjoni Wirt Artna (appellati)
Vs
Martin Baron (appellant)

4 ta’ Ottubru, 2019.

1. L-atturi harrku lill-konvenut quddiem il-Qorti tal-Magistrati (Malta) minhabba
kummenti li ghamel fuqg il-sit elettroniku timesofmalta.com wara I-
pubblikazzjoni ta’ tlett artikoli, u li l-atturi jsostnu li huma libelluzi. Artikoli li
kienu pubblikati fir-rigward ta” kontroversja li nqalghet wara li b'ittra uffi¢jali
tal-1 ta’ Dicembru, 2011 il-Kummissarju tal-Artijiet ta awvviz lill-konvenut [i fi
zmien tlett (3) xhur minn dakinhar kienet geghda tigi terminata I-kirja ta’ kiosk

flimkien mal-ispazju fejn kellu s-siggijiet u mwejjed, u dan peress "... /-istess

site imsemmi huwa mehtieg ghall-interess pubbliku” (fol. 68).

2. Il-konvenut iddefenda ruhu billi argumenta li ma gal xejn li kien malafamanti

fil-konfront tal-atturi, u kull haga li gal kien fair comment.

3. B'sentenza tal- il-Qorti tal-Magistrati (Ghawdex) iddecidiet:

Tichad /-eccezzjonjjiet kollha ta’ I-intimat,
Tilqa t-talba tar-rikorrenti kif dedotti u

Tiddikjara il-kontenut ta’ [-kummenti ta’ [-intimat Martin Baron fuq is-sit
www.timesofmalta.com, taht l-artikoli Ii dehru fit-22 ta’ Lulju 2012 intitolat "Cafe owner goes
to war over plans for gunner’s quarters’, kif ukoll fid-19 ta’ Novembru 2012 intitolat
"Valletta restauranteur insists Mepa permit was issued on basis of wrong
information” u fit 22 ta’ Novembru 2012 intitolat "War of words over Master Gunner’s
Quarters hots up” bhala libelluzi u malafamanti fil-konfront tar-rikorrenti u ghalhekk,



Tikkundanna /ill-intimat, bhala l-awtur tal-kummenti, jhallas lir-rikorrenti lkoll flimkien is-
somma komplessiva ta’ hamest elef Euro (€5,000) in linea ta’ danni sofferti minnhom rizultat
tal-kummenti Ii ghamel I-intimat fil-konfront taghhom.

Kull parti ghandha tbaghti I-ispejjez taghha”.

. Permezz ta’ rikors prezentat fit-30 ta’ Jannar, 2019, il-konvenut appella mis-

sentenza tal-Qorti tal-Magistrati (Malta) tal-10 ta’ Jannar, 2019. L-aggraviji tal-

konvenut huma li:

Fis-sentenza |-ewwel gorti ma qalitx liema mill-ghaxar kummenti |i |-atturi
mmarkaw bil-blu fuq id-dokumenti mehmuza mar-rikors promotur, geghdin
isostnu li tawhom malafama. Il-konvenut stieden lil din il-Qorti sabiex tara
wiehed wiehed il-kummenti u tasal ghall-konkluzjoni taghha jekk kellhomx
jitgiesu li jimmalafamaw lill-atturi. Dan mehud in konsiderazzjoni li I-attrici
hi entita’ pubblika u ghalhekk huma permissibbli ¢ertu kummenti. Inoltre
jsostni li I-kummenti kienu 7air comments jew dak li ntgal kien
sostanzjalment korrett. Zied li I-konvenut gie ngurjat bil-kummenti li saru
mill-atturi stess u ghalhekk ghandu jkun hemm element ta’

kompensazzjoni.

Fis-sentenza ta’ I-Ewwel Qorti hemm ¢ertu inezattezzi bhal, per ezempju,

il-kwistjoni dwar il-permess ta’ zvilupp li tat I-Awtorita’ ta’ I-Ippjanar.

Jekk hemm kummenti ta’ persuni ohra, ma tressqet |-ebda prova li
ghamilhom il-konvenut jew li ta xi kontribut sabiex saru dawk it-tip ta’
kummenti. Dan ged jinghad ghaliex mis-sentenza qisu jinghata x'jifhem i

I-konvenut kien responsabbli ghal dawk il-kummenti.

L-attur ghamel diversi argumenti dwar provi li tressqu mill-partijiet, hekk
per ezempiju, dwar il-kwistjoni jekk fuq is-sit fejn hemm il-'Cafe’ De Baron’
kienx hemm mibnija fl-antik il-'Masters Gunners Quarters’ il-konvenut
isostni li ma tressqet I-ebda prova konklussiva li dak li allega I-konvenut fil-

fatt ma kienx korrett;



v. Is-somma ta’ hamest elef Euro (€5,000) li I-ewwel gorti kkundannat lill-

konvenut ihallas lill-atturi, hi e¢¢essiva. Il-konvenut isostni li dak I-ammont

huwa ezagerat u ghandu jitnaggas minn din il-Qorti. Ghamel riferenza

ghall-osservazzjonijiet ta’ I-Ewwel Qorti f'paragrafi ‘B’, ‘C’, 'D’, parti mill-

paragrafi ‘E’, 'G’, ‘H’, u 'I". Il-konvenut isostni li ma jagbilx ma’ dawk |-

osservazzjonijiet li ghamlet [-Ewwel Qorti u mbaghad ghadda biex jghid

ghalfejn ma jaqbilx.

5. Permezz ta’ twegiba prezentata fil-25 ta’ Frar, 2019, I-atturi wiegbu ghar-rikors

ta’ |-Appell fejn taw ir-ragunijiet ghalfejn, fil-fehma taghhom, din il-Qorti

ghandha ti¢had I-Appell tal-konvenut. L-atturi jsostnu li:

II-kummenti kollha li nkitbu mill-konvenut huma malafamanti. Ziedu
li I-fatt li |-attri¢i hi entita’ pubblika ma jfissirx li huwa permissibbli li
jsiru allegazzjonijiet foloz kontra taghha. Inoltre, ghalkemm il-
konvenut isostni li I-attur immalafamah, ma jirrizultax li ha xi passi

legali kontrih. Ghalhekk dak I-argument hu irrilevanti.

Dwar is-somma ta’ hamest elef Euro (€5,000), |-atturi jsostnu li din
il-gorti m’ghandhiex tvarja d-diskrezzjoni li ghandha I-ewwel qorti
meta tigi biex tillikwida d-danni li ghandhom jithallsu. Il-kummenti
ma kinux fair comments u ma kellhomx isiru u kollha kemm huma
ghamlu hsara lill-atturi. Dan apparti li s-somma ta’ hamest elef Euro
(€5,000) hi ingas minn nofs l-ammont massimu li l-ewwel qorti
setghet tikkundanna lill-konvenut sabiex ihallas bhala danni ghal

malafama.

Konsiderazzjoni.

6. Il-kawza titratta dwar kummenti li I-konvenut kiteb u pogga fuq il-verzjoni

elettronika tat-Times of Malta, b'riferenza ghall-tlett artikoli li kienu pubblikati

fuq il-website tal-gazzetta.



7. Meta xehed fis-7 ta’ Lulju, 2014 I-attur ipprezenta nota li fiha hemm elenkati il-
kummenti li jsostni li saru mill-konvenuti u li huma malafamanti. Pero’ fir-rikors

promotur ilimita |-pretensjoni tieghu ghal dawk il-kummenti:-

“datati it-22 ta’ Lulju, 2012, id-19, I-20 u t-22 ta’ Novembru, 2012, illi jinsabu imberfiin
fil-blu fid-dokumenti A, ‘B u 'C”

8. Il-kummenti li kiteb il-konvenut u li huma oggett tal-kawza jagraw:-

i. 22 ta’ Lulju, 2012 19.45

"Believe me I love history and preservation, but not it’s being used as a front. The application
for the 'restoration’ of the Gunner’s house was an eleventh hour addendum to their project,

purely to provide the pretext for taking over the area for lucrative reception business. In the

capable hands of Wirt Artna the Couvre Porte Birgu (out of which they kicked out yet another
Restaurant owner”“The Boccacio) caught fire.

As did our famous Pulena which was burnt in the unfortunate fire which destroyed the Cutty
Sark in London.

An organization is defined by its actions, not by its title. Remember the democratic republic of
this and that country in the past ? Were they democratic ?”

ii. 22 ta” Lulju, 2012 20.01

"How can the house built for the gunner's convenience and that of his family be considered
part of the war machine? What war machine? Why don't we then also re-install all the ack ack
and gun emplacements of the second world war atop all our bastions? Hey smell the coffee?
The all-clear has sounded you know, WWII has been over for decades. The beauty of Valetta
is in its original state... A city built by the KNIGHTS, by gentlemen for gentlemen. It should not
be DEGRADED to some HOORAH SGT MAJOR tramping boots re-enactment stage. The saluting
battery is enough for that, we don't need your COLONIAL NOSTALGIA to mushroom. That room
is a FRONT applied for a few months ago whereby you can usurp the valid title of lease for
land enjoyed by the cafe to replace the NON-EXISTENT title of lease of the Saluting
Battery, snatched from the MALTESE public to be rented out to them at profit.

Our history did not start with the COLONIAL period so close to the heart of your Organization.
And its famous opponent Mahatma Gandhi is quoted as saying that the world can provide for
everyone's need, but not for everyone'’s greed. You shall not retake what belongs to the Maltese
by stealth, by slowly increasing the heat to boil the inadvertent frog”.

jii. 22 ta” Lulju, 2012 20:09

"Mario, you are misleading the readers... Your Guardianship deal is for the Stores and
the buildings the Lascaris war rooms NOT FOR GARDEN WHERE THE GUNS ARE
SITUATED. It is this garden that you have no title to whatsoever, that you organize
lucrative parties and charge the Maltese for rental of land thay they themselves
own. It is precisely for this reason that you want to take over the land leased to me, so that

after all these years you REGULARIZE your position”.



iv.22 ta’ Lulju, 2012 17:47

"If Wirt Artna have their way the remaining level, where Cafe Deux Baronnes is situated, and
which has a perimeter open and free to the public and tourists 24/7 will be closed.
One can only be GUARANTEED access to the magnificent view of the Grand Harbour and the

events therein if Wirt Artna’s usurping of the place is stopped”.

v. 22 ta’ Lulju, 2012 17:26

"Jien gatt ma nhbejt fli ghamilt. Qied mnizzel bhala Martin fil-login tat Times ghax dak ilu Ii
inholog, u ma sarx minhabba il-maniggi ricenti ta Wirt Artna. Ma nhbejtx meta oggezzjonajt
b'ismi ghall-izvilupp tieghek mal Mepa, u meta ghamilt ix-xoghol gabel ma kellek il-permess,
Ma nhbejt meta rrapurtajtek i Kummissarju Ghall Ghaqgdiet Voluntarju minhabbi [-agir
KUMMERCJALI u ‘"unfairly competitive" tieghek u ma nhbejtx meta rrapurtajtek Iis-
Superintendency Tal Heritage minhabba Ii wagt Ii int kont ged thaffer mas-sur ezatt tal Barkka
ta fuq, inti sibt "buried structure" bil-hnejjiet b’kollox u komplejt ghaddej b'katusa tad-dranagg
minn go fiha. Wirt Artna Tassewl!!!! Who shall police the policeman? Ma nhbejtx meta
rrapurtajtek I Unesco dwar dan’.

vi.22 ta’ Lulju, 2012 15:28

"Wirt Artna were not content with the money they made by usurping an entire half of the Upper
Barrakka Gardens which are KEPT CLOSED AT ALL TIMES for the public, but they want to
expand their hospitality BUSINESS to include this area which is declared by the Land
department to be an open site, free to the PUBLIC at all times. I say usurping, because they
have NO LEGAL TITLE whatsoever to the Saluting Battery and are RENTING out that
which belongs to the Maltes Public. Cafe Deux Baronnes has a title of lease to the site and
not mere encroachment”.

9. Postsli m'ohrajn ta’ terzi, li jinkludu wkoll tal-attur, saru wara li fit-22 ta’ Lulju,
2012 kien pubblikat artikolu bit-titlu: 'Cafe owner goes to war over plans

for gunner’s quarters’.

10.Fid-19 ta’ Novembru, 2012 kien pubblikat artikolu iehor fl-istess gazzetta bit-
titlu "Valletta restaurateur insists Mepa permit was issued on basis of
wrong information” (fol. 25). Il-kummenti tal-konvenut li minnhom

jilmentaw I-atturi huma:

i 20 ta’ Novembru, 2012 08:40

"JULIAN, the REAL purpose behind all this as I have said before, is to clear me out so
that fleets of outside catering vans can have ample space to park. That is why FWA
only discovered the gunners quarters only a few months ago.



The kiosk may be aged now, but its snug in a corner and much preferable to a 5
chimneyed stone monstrosity atop the bastions”.

ii. 19 ta’ Novembru, 2012 18:34

"Given this undeniable proof that the Master Gunners quarters were really situated one
bastion below mine, I am not only appealing the decision by MEPA on PA01237/12,
but also challenging the applicaiton and permit itself under article 77 which allows this

when false and misleading information is supplied in the application”.
11.Fit-22 ta’ Novembru, 2012 kien pubblikat it-tielet artikolu bit-titlu "War of
words over Master Gunner’s quarters hots up”. Dak li kiteb il-konvenut

u li I-atturi ilmentaw dwaru hu:

"FWA are in full and DESPERATE retreat ... everyone get a ruler and compare their
‘newly discovered’ unsigned, unreference, undated, unsourced plan which was never
presented to MEPA in their application to this..... This is Referenced VSB55, signed,

dated 18/2/13, and sourced at the National Archives Rabat”.

12.L-ewwel gorti osservat li I-konvenut allega li:-

"a. illi I-Fondazzjoni kienet ser taghmel gliegh konsiderevoli mill-kiri tas-Saluting
Battery, Il ghalih huma ma ghandhom ebda dritt;

b. Illi I-Fondazzjoni ma kellha ebda titolu fuq is-Saluting Battery u illi kienet ged tipprova
tisraqg l-art illi fugha kien hemm il-kiosk tieghu;

c¢. 1lli I-Fonaazzjoni kienet ged taghmel qgliegh minn fuq ic-cittadin billi tisrag u tuzurpa
bicciet art u tuzahom ghall-gliegh,

d. Illi I-Gunner Master's Quarters gatt ma kien fejn kien hemm il-kiosk, izda kienu aktar
1 isfel, u ghalhekk kienet kollha invenzjoni tal-Fondazzjoni sabiex tgacctu 'l barra u
ccahhad in-nies mill-veduta accessibbli mill-hanut tieghu filwaqt illi taghmel gliegh a
skapitu ta’ kullhadd”.

13.Minn gari tas-sentenza hu evidenti li dawk kienu |-aspetti tal-posts li wasslu lill-
ewwel gorti sabiex tilga’ t-talba tal-atturi (ara paragrafu 6 tas-sentenza bit-titlu
‘Konsiderazzjonijiet dwar it-talba’). Hu dwar dak li din il-qorti trid tiddeciedi, fis-

sens jekk |-ewwel qorti waslitx ghall-konkluzjoni korretta.

14.Qalet sew |-ewwel qorti li I-konvenut allega li I-Fondazzjoni hatfet bla jedd il-
pussess ta’ dik il-parti maghrufa bhala Sa/uting Battery fil-kumpless maghruf

bhala Lascaris War Headquarters complex. F'dan ir-rigward issir riferenza ghall-



post tat-22 ta’ Lulju, 2012 fit-15:28 fejn kiteb, "Wirt Artna were not content
with the money they made by usurping an entire half of the Upper Barrakka
Gardens which are KEPT CLOSED AT ALL TIMES for the public.... I say
usurping, because they have NO LEGAL TITLE whatsoever to the
Saluting Battery....” (fol. 23).

15. Mill-provi rrizulta li b’kuntratt tas-26 ta’ Jannar, 2009 dik |-area kienet inghatat
mill-Gvern lill-Fondazzjoni ghall-perjodu ta’ ghaxar (10) snin, bid-drittijiet u
obbligi li jissemmew fl-istess kuntratt (fol. 184 et seqg). B'dak I-istess kuntratt
il-Fondazzjoni inghatat partijiet ohra minn dak li fil-kuntratt hu deskritt bhala
the Lascaris War Headquarters complex;, li pero ma tinkludix |-area fejn I-attur
ghandu Cafe Deux Baronnes (ara pjanti a fol.182 u deposizzjoni ta’ Dr Anthony
Pace, Sovretendent tal-Wirt Kulturali, fol. 165).

16.L-ewwel qorti semmiet ukoll li I-konvenut kiteb li I-Fondazzjoni kienet geghda
taghmel gliegh kbir mis-Saluting Battery minghajr permess tal-awtoritajiet
ikkoncernati. Pero’ b’dak I|-istess kuntratt I-istess Fondazzjoni inghatat il-jedd li
tuza |-proprjeta li ghaddiet fil-pussess taghha, "19 ... to hold private or public

functions against payment .....”". L-iskop prinCipali ta’ dak il-kuntratt kien:

"... for restoration, conservation, didactic and presentation purposes only, in
accordance with the guardian’s principal objectives to protect the Island’s

natural and historical heritage”.
17.0vvjament il-Fondazzjoni trid tiggenera gliegh biex tkun tista’ taghmel xoghol
ta’ restawr u tikkonserva I-proprjeta li nghatat permezz tal-guardianship deed.
L-istess kuntratt stess isemmi fi klawzola 19 li dawk [-attivitajiet isiru sabiex il-
Fondazzjoni tiggenera gliegh li bih tkun tista’ twettaq I-obbligi taghha taht il-
kuntratt. Obbligi li jinkludu r-restawr u |-manutenzjoni tal-proprjeta ghas-

spejjez taghha (ara klawzoli 4 u 12 tal-kuntratt).

18.Hu veru wkoll li I-konvenut kiteb li I-Fondazzjoni riedet tuzurpa I-porzjon art li
kien inghatat b'kera minghand il-Gvern (ara kumment tat-22 ta’ Lulju, 2012
17:47). Il-kelma tuzurpa ('usurping’) taghti lill-qarrej xjifhem li I-Fondazzjoni



ser tahtaf taht idejha I-art minghajr jedd. Dan meta mill-provi |-indikazzjoni hi
li I-Gvern kien gieghed jagbel li dik I-part mikrija lill-konvenut, kellha tinghata
wkoll lill-Fondazzjoni. Tant hu hekk li I-Kummissarju tal-Artijiet ipprezenta ittra
uffi¢jal kontra I-konvenut sabiex jittermina I-kirja, u dan skont |-artikolu 1576A
tal-Kodici Civili. Ifisser li I-Fondazzjoni ma kienet ser taghmel xejn bil-mohbi.
Dan mhux kaz fejn il-Fondazzjoni kienet ser tiehu I-ligi b'idejha, kif ta x’jifhem

il-konvenut.

19.Kontroversja diskussa waqt il-kawza kienet dwar jekk il-Gunner’s Master’s
Quarters li l-attur applika sabiex tinbena minflok il-kiosk tal-konvenut, kinitx
verament tezisti fl-antik. II-konvenut isostni li fejn jikri ma kienx hemm Gunner’s
Master’s Quarters, u dik il-kamra kienet geghda tintuza biss bhala skuza sabiex
il-Fondazzjoni tiehu I-pussess tal-art mikrija lilu. Dwar dan xehed Stephen
Spiteri (seduta tal-14 ta’ Mejju, 2018), awtur tal-ktieb British Military
Architecture in Malta (1996) u pprezenta estratti mill-ktieb. Spjega li mir-ricerka
li kien ghamel ma rrizultalux li fejn hemm il-kiosk tal-konvenut, kien hemm
kamra msejha Master Gunners Quarters (fol. 370). Pero’ mill-estratti tal-ktieb li
pprezenta jirrizulta li kien hemm kamra. F'wiehed mid-dokumenti li pprezenta
tidher l-istruttura u hemm stampat fugha Ordnance Dwelling. Spjega li fil-fehma
tieghu I|-bini li jidher fid-dokument a fol. 382, ghandu xjagsam mal-artillerija
ghalkemm mir-ricerka li ghamel ma kienx f'posizzjoni jikkonferma li kien il-
Master Gunners Quarters. Bini li jidher ukoll fid-dokument a fol. 381 u ritratti
a fol. 389 u 390 fejn jinghad li ttiehdu minn 7he Photography Collection Malta
1862-1937ta’ Richard Ellis. Pero’ x-xhud qal ukoll li dak il-bini irrispettivament
kienx Ordnance Room jew Master Gunners Quarters ghandu, "“valur storiku. U
Zgur. Taghmel parti minn process ta’ zvilupp” (fol. 375), u kien tal-fehma li
hu parti mis-Saluting Battery. Kompla jispjega li I-pjanta a fol. 383 kienet
Record Plan Master Gunners Quarters. Peress li hi Record Plan tkun saret wara
li nbniet, u fiha tissemma s-Saluting Battery. Ghalhekk ikkonkluda li hemm Yink”.
Interessanti wkoll kif fil-pjanta a fol. 387, i ttiehdet mill-istess ktieb, fejn illum
hemm [-istabbiliment tal-konvenut hemm bini bil-kliem Gunner’s Quarters.

Pjanta li fil-ktieb ta’ Spiteri hi deskritta bhala 'Plan of proposed saluting Battery



at Lascaris Valletta’bid-data tal-10 ta’ Marzu, 1923. Imbaghad fejn il-konvenut
gieghed isostni li kienet il-Gunners Quarters, hemm stampat il-kliem Guard

Room.

20.Rilevanti wkoll hu li t-Tribunal ta’ Revizjoni tal-Ambjent u I-Ippjanar fid-decizjoni
tat-30 ta’ Lulju, 2013 (Martin Brown vs |I-Awtorita ta’ Malta dwar I-
Ambjent u I-Ippjanar et) accetta li fl-antik kienet tezisti I-Master Gunners

Quarters fejn illum il-konvenut ghandu n-negozju tieghu (fol. 112).

21.Maghmula dawn il-konsiderazzjonijiet, il-qorti hi tal-fehma li hemm prova li I-
bini li kien hemm kien ta’ valur storiku irrispettivament kienx jintuza bhala
Master Gunners Quarters jew Ordnance Room. Jidher ukoll li I-Gvern stess kien
qgieghed jirrikonoxxi |-valur storiku ta’ dik il-parti tas-swar, u fil-prin¢ipju kien
jagbel li dik |-area tghaddi fil-pussess tal-Fondazzjoni. Tant hu hekk li fl-1 ta’
Dicembru, 2011 il-Kummissarju tal-Artijiet ipprezenta ittra uffi¢jali kontra I-
konvenut fejn infurmah li kien gieghed jitterminalu I-kirja “ta’Zewg siti ta’ kiosk,
mwejjed, u siggijiet, fi Trig il-Batterija, Valletta ..... stante illi l-istess site

imsemmi huwa mehtieg ghall-interess pubbliku”.

22.1l-qorti tkompli li I-konvenut ma galx is-sewwa meta fil-post tat-22 ta’ Lulju,
2012 tat-20:01 (fol. 14) kiteb li I-kamra kienet, "... @ FRONT applied for a few
months ago whereby you can usurp the valid title of lease for land enjoyed by
the cafe to replace the NON-EXISTANT TITLE OF LEASE of the
SALUTING BATTERY...”. lI-Fondazzjoni ma hargitx b’dak il-progett sabiex
ikollha post fejn taghmel gliegh ghaliex ma kellhiex titolu fuq is-sa/uting battery.
Il-pussess tas-Saluting Battery inghatat lill-Fondazzjoni permezz tal-
guardianship deed u fih jinghad li kellha d-dritt li taghmel uzu minnhom ghall-

attivitajiet privati u pubblici.

23.Da parti tal-konvenut kien konvint li I-Fondazzjoni Wirt Artna riedet dik I-area
sabiex tkun tista’ tuzaha ghal skop kummercjali. Hu jsostni li f'dan kollu ma

kienx hemm interess pubbliku, iktar u iktar meta jsostni li I-area ma kinitx ser



tibga" miftuha ghall-pubbliku. Li hu zgur hu li I-Fondazzjoni applikat sabiex

tinghata permess ta’ zvilupp (PA/01237/12) fejn illum hemm Cafe Deux

Baronnes sabiex issir: "Restoration and re-instatement of original saluting

battery entrance including demolition of existing restaurant and re-construction

of master gunner’s quarters”. M’hemmx prova li I-hsieb kien li I-areain kwistjoni

tintuza ghall-skop kummercjali, pero’ ovvjament m’huwiex eskluz diment li jkun

hemm il-kunsens tal-Gvern.

24.Wara li I-qorti grat I-atti, hi tal-fehma Ii I-atturi ghandhom ragun jilmentaw li:

II-konvenut aghmel malafama meta allega li I-Fondazzjoni kienet uzurpat
is-saluting battery. Il-provi juru li fil-fatt il-Gvern kien ta |-pussess ta’ dik
il-parti tas-swar flimkien ma’ ohrajn, permezz tal-guardianship deed. 11-
konvenut allega fatt li mhuwiex veru. Fondazzjoni li I-ghan taghha hu i
tipprezerva I-patrimonju Malti, ma jirrifletti xejn tajjeb fugha jekk
jirrizulta li tkun hatfet illegalment art Ii tifforma parti mill-patrimonju
Malti sabiex taghmel gliegh ghaliha minghajr ebda obbligu. Agir li jekk
ikun minnu jaghmel hsara ghall-integrita’ tal-Fondazzjoni u I-attur li hu
I-kap ezekuttiv taghha. Wara kollox wiehed irid jiftakar ukoll i I-
Fondazzjoni ghandha wkoll benefatturi taghha, u m‘ghandhiex bzonn it-

tip ta’ reklam hazin li ghamlilha I-konvenut.

Il-konvenut allega li |-ezistenza ta’ Master Gunners Quarters fejn illum
hemm Cafe Deux Baronnes kienet biss invenzjoni tal-Fondazzjoni sabiex
tipprova tahtaf dik |-area wkoll, bil-ghan biss li I-kirja tal-konvenut tkun
terminata sabiex l-area’ tigi allokata lill-Fondazzjoni li mbaghad tkun
tista’ tuzaha wkoll kummercjalment kif taghmel fir-rigward tas-Saluting
Battery. Hekk per ezempiju fil-post tal-20 ta” Novembru, 2012 tat-08:40
allega li I-Fondazzjoni harget bil-gunners quarters ftit xhur gabel, sabiex
"... S0 that fleets of outside catering vans can have ample space to park”.
Ghalhekk hu evidenti li I-attur insinwa li |-Master Gunners Quarters
kienet biss invenzjoni tal-Fondazzjoni sabiex isservi |-interessi

kummercjali taghha.
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25.Hu fatt li jistona kif il-Fondazzjoni trid terga’ tibni l-istruttura li kien hemm fl-
antik, imma imbaghad tipproponi li taghmel I-art ta¢c-ceramika u zzid in-numru
tat-twieqi li jaghtu fuq il-port (ara pjanta MB4 a fol. 258). Il-qorti tistenna li
jekk wiehed irid jerga jibni bini li kien hemm fl-antik bhala parti mill-istorja,
jaghmlu bhal dak originali. Art ta¢-¢ceramika m‘ghandha xtagsam xejn mal-
epoka li fih sar il-bini. Fil-fatt it-Tribunal ta’ Revizjoni tal-Ambjent u I-Ippjanar
fid-decizjoni fuq imsemmija, iddecieda li I-binja kellha tkun ‘com'era dovera’.
Ghamilha ¢ara wkoll li f'’kazijiet sensittivi bhal dan, jekk tintlaga’ talba ghall-bini
mill-gdid, ... ghandha jew tinbena kif kienet u fejn kienet — punto e basta
— inkellha ma tinbeniex”. Kompla li jekk il-kostruzzjoni ma tkunx bhal dik

originali, "... tkun ged tigi attwata gidba jew falsifikazzjoni in kontravenzjoni
tal-Artikolu 9 tal-Karta ta’ Venezja”.

26.Madankollu, kif spjegat hawn fuq il-provi juru li dik |-area hi parti mis-swar u fl-
antik kien hemm bini li kellu x‘jagsam mal-militar, u m’ghandux ikun hemm
dubju li hu parti mill-wirt storiku ta’ pajjizna. Fic-Cirkostanzi, il-konvenut ma
qalx il-verita” meta qal li |-ezistenza ta’ Master Gunners Quarters kienet biss
invenzjoni tal-atturi sabiex jahtfu I-area minn fejn jagla’ I-ghixien tieghu. Il-qorti
langas mhi ser togghod tispekula x'uzu kienet ser taghmel il-Fondazzjoni jekk
il-Gvern jaghtiha I-pussess ta’ dik I-area. Il-qorti hi tal-fehma li I-konvenut kellu
dritt jaghti |-opinjoni tieghu dwar x’setghet kienet I-intenzjoni tal-Fondazzjoni.
Pero” ma kellux dritt li jghid fatti li m’humiex minnhom, u li fihom infushom

huma attakk lejn il-kredibilta’ tal-atturi.

27.Ghal dawk li huma danni, wiehed irid jiftakar li I-konvenut sab ruhu
f'sitwazzjoni fejn kien ser jitlef il-kirja li kellu. Hu veru li I-Gvern offrielu post
alternattiv, pero’ hu evidenti li I-konvenut ma kienx interessat minhabba Ii |-
area li kien jikri tidher li kienet f'posizzjoni iktar vantagguza minn dak li offrielu
[-Gvern. Ovvjament il-konvenut ried jiddefendi I-kirja li tah il-Gvern, u ghalhekk

ikkritika lill-Fondazzjoni.
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28.M’hemmx dubju li I-ewwel qorti tgawdi minn diskrezzjoni meta tigi biex tillikwida

d-danni morali.

29.Pero’ hu minnu wkoll li I-kawza hi dwar kummenti li kiteb il-konvenut b’riferenza

ghall-kontroversja li ngalghet u li dwarha kienu pubblikat tlett artikoli fil-verzjoni

online tal-gazzetta. L-attur stess kellu kull opportunita li jaghti I-kummenti

tieghu, u fil-fatt kemm-il darba ghamel post.

30.L-ewwel gorti tat ir-ragunijiet ta’ x'wassalha sabiex tillikwida s-somma ta’

31.

€5,000 (ara paragrafu 8(i) tal-sentenza fejn ghamlitha ¢ara li dik is-somma

kienet giet stabbilita, "... tenut kont tal-mod kif saru I-allegazzjonijiet, I-agir tal-

intimat u I-persistenza fl-allegazzjonijiet w il-vantagg illi minnha gawda I-intimat

rizultat tal-allegazzjonijiet tieghu, is-somma ta’ hamest elef Euro (€5,000)

fdanni hija wahda gusta u meritata”.

II-gorti tikkunsidra li:-

II-Fondazzjoni ghandha interess li zzomm reputazzjoni tajba meta tqies
li hi organizazzjoni volontarja li I-ghan dikjarat taghha hu li tiehu hsieb
dak li hu ta” wirt storiku f'Malta. Il-Fondazzjoni tiddependi wkoll minn
ghajnuna li tinghata minn benefatturi taghha u ghandha kull interess li
zzomm reputazzjoni tajba mal-benefatturi u I-Gvern;

Bl-istess mod |-attur bhala I-kap ezekuttiv tal-Fondazzjoni ghandu
interess li jzomm reputazzjoni tajba f'dak li gieghed jaghmel f’kariga
dagstant gholja fil-Fondazzjoni.

L-allegazzjonijiet ta’ fatt li ghamel il-konvenut u li ssemmew hawn fugq,
huma fihom infushom serji. Jaghtu lill-garrej x/jifhem li I-atturi kienu in
mala fede u vvintaw l-istorja tal-Master Gunners Quarters, u li sahansitra
hatfu taht idejhom proprjeta pubblika minghajr ebda jedd. Il-provi juru
mod iehor;

Allegazzjonijiet li I-konvenut baga’ jirrepeti u gatt ma irtira matul is-snin;
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V. Ghalkemm il-konvenut kien gieghed jiddefendi |-posizzjoni tieghu, ma
kellu I-ebda jedd jikteb fatti li m’humiex minnhom u li ovvjament kienu

joskuraw ir-reputazzjoni tal-atturi;

32.Fi¢-Cirkostanzi |-qorti mhijiex konvinta li I-ewwel qorti ma kellha gatt tasal
sabiex tillikwida dik is-somma bhala danni.

Ghal dawn il-motivi tichad I-appell bl-ispejjez kontra I-konvenut.

Anthony Ellul.
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