Qorti tal-Appell

(Kompetenza Inferjuri)

Imhallef Anthony Ellul

Appell numru: 67/2017

Celina Dorota Camilleri (ID 43544A) (appellata)
Vs

Citadel Insurance plc (appellanti)

4 ta’ Ottubru, 2019.

1. B'rikors prezentat fit-18 ta’ Dicembru, 2017 il-kumpannija intimata appellat
minn decizjoni tal-Arbitru Ghas-Servizzi Finanzjarji tat-28 ta’” Novembru, 2017,
li permezz taghha laqa’ t-talba tar-rikorrenti u kkundanna lill-intimata thallasha
s-somma ta’ sitta u tletin elf u disa’ mija u dsatax-il Euro u hamsa u disghin
centezmu (€36,919.95c), somma li tirrapprezenta nofs is-somma assigurata
taht /life protection plan (decreasing term) numru DT65000795 li kienet joint
life policy ma’ certu James Aquilina u li kienet inharget fI-2009 bhala garanzija
ghal self li kienu hadu minghand I-HSBC Bank Malta p.l.c.

2. L-aggraviji tal-appellanti huma:-

i. L-Arbitru fehem hazin id-difiza taghha, fis-sens illi |-ec¢ezzjoni fil-mertu
kienet li I-polza ta’ I-assigurazzjoni kienet skadiet ghaliex il-policy holder ma
halsitx il-premium ghaz-zmien kollu li kien stipulat fil-polza. L-intimata
argumentat li fl-ebda stadju tal-pro¢ediment ma kienet geghedha ssostni li

[-polza kienet giet kancellata;

ii. L-Arbitru ma kienx korrett meta kkonkluda li l-intimata kienet responsabbli

li titlob il-hlas tal-premium minghand I-HSBC;



ii. L-intimata ma kellha |-ebda obbligazzjoni li tibghat avvizi lir-rikorrenti li I-
premium ma kienx gieghed jithallas. Dan apparti li mill-provi jirrizulta, bl-
iktar mod ampju, li r-rikorrenti kienet taf li ma kienx gieghed jithallas il-

premium tal-polza;

iv. L-intimata ma kellha I-ebda obbligu li tavza I-HSBC li |-premium ma kienx

thallas u f'kull kaz, I-HSBC ma kelliex obbligu li thallas id-djun tar-rikorrenti;
v. L-Arbitru ma ddecidiex sew it-tieni e¢¢ezzjoni li tat I-appellanti;

vi. L-Arbitru ddecieda hazin meta ordna hlas ta’ benefi¢¢ju skond il-polza fil-

mument li saret it-talba, il-polza kienet ilha zmien li skadiet;

vii. L-Arbitru ghamel apprezzament tal-provi hazin meta nagas milli jikkunsidra

li I-polza kienet skadiet ghaliex ir-rikorrenti ma riditx tkompli bil-polza.
. Permezz ta’ twegiba pprezentata fid-19 ta’ Gunju, 2018, ir-rikorrenti tat ir-
ragunijiet ghalfejn kull wiehed mill-aggraviji li tat l-intimata ghandhom ikunu

michuda.

Fatti principali.

. Il-kawza titratta dwar polza ta’ assikurazzjoni (Loan Protection Plan (Decreasing
Term)) li harget |-appellanti favur |-appellata u ¢ertu James Aquilina li kienu
partners. 1lI-premium kien €28.09 kull xahar pagabbli permezz ta’ direct debit.
Polza li nharget f'Mejju, 2009 u li |-appellata u Aquilina taw b’rahan lill-HSBC
Bank Malta plc bhala garanzija ghas-self li kellhom ghax-xiri ta’ proprjeta. Dik
kienet wahda mill-kundizzjonijiet li impona I-bank sabiex jaghti s-self lill-

appellata u lil Aquilina.

. Il-hlas tal-premium kien isir permezz ta’ direct debit mandate li |-appellata u
Aquilina ghamlu mal-HSBC, fergha San Pawl il-Bahar fuq joint account bin-
numru 064083967001 (fol. 52). Ovvjament kien I|-obbligu tal-appellata u



Aquilina li jizguraw li fl-imsemmi kont ikun hemm bizzejjed funds biex isiru I-

pagamenti lill-kumpannija appellanti.

. Mill-atti jirrizulta li kien gie zmien meta ma bagghux jitpoggew flus fil-kont li I-
appellata u Aquilina kellhom flI-HSBC, fergha San Pawl il-Bahar. L-ahhar somma
rtirata minn dak il-kont favur Citadel kien fis-27 ta’ Dicembru, 2011. F'dak ix-
xahar kienet ukoll depozitata s-somma ta’ €28.09. II-bilan¢ ta’ €29.21 li bagghet
ma gietx withdrawn favur l-appellanti. Min-naha tal-appellata u Aquilina wara
Dicembru, 2011 ma regghux iddepozitaw flus fil-kont minn fejn kien jithallas il-
premium lil Citadel. Il-bilan¢ kien eventwalment irtirat (8 ta’ Gunju 2012 u 10
ta’ Awissu 2012) mill-appellata (ara statements of account a fol. 150-158 u dak
li xehedet I-appellata a fol. 163). Ghaldagstant, hu evidenti li I-ahhar depozitu

ta’ flus ghall-hlas ta’ premium, kien sar fit-22 ta’ Dicembru 2011.

. Il-flus li kien hemm depozitati fil-joint account sabiex jaghmlu tajjeb ghall-
premium ta’ Jannar, 2011 kienu rtirati mill-appellata fil-bidu ta’ Gunju, 2012 u
I-bilan¢ f'Awissu 2012.

. FI-2011 spicc¢at ir-relazzjoni bejn I-appellata u Aquilina. Jidher li I-appellata
thajret tixtri sehem Aquilina fil-fond li kellhom u applikat sabiex tinghata self
mill-istess bank. Fil-fatt harget sanction /etter datata 12 ta’ Dicembru, 2011 (fol.
120). Wahda mill-kondizzjonijiet kienet i I-appellata taghti b’garanzija 'c)
Mortgage Protection Insurance Policy for €83,160 spread over 31 years with
age admitted in your name”. F'nofs Dicembru, 2011 I-appellata hallset ukoll is-
somma ta’ €86.80 b'riferenza ghat-tieni polza li riedet li tinhareg fisimha biss
(ara bank draft a fol. 106). Dan wara li HSBC baghat ittra lill-appellata datata
12 ta’ Dicembru 2011 (fol. 123) fejn gharrafha li wahda mill-kondizzjonijiet tas-
self kienet "to provide a pledge over a Life Assurance Policy for a minimum of
€83160". 1l-polza nharget fis-27 ta’ Awissu, 2012 (ara ittra ta’ Citadel a fol. 95)
wara li |-appellata kienet tat it-taghrif mediku li kienet intalbet taghti. Fir-
rigward tat-tieni polza, I|-appellata ma tatx /nstructions sabiex il-hlas tal-
premium isir permezz ta’ direct debit mandate (ara proposal form u affidavit ta’
Alfred Cachia).



9. Wara Di¢embru, 2011 l-appellata jew Aquilina gatt ma regghu iddepozitaw il-

pagament tal-premium fil-joint account.

10.FI-10 ta’ Frar, 2013 miet James Aquilina f'Westminister, |-Ingilterra (fol. 185).

11.Kien biss f'Lulju, 2016 li I-appellata ghamlet comp/aint mal-appellanti.

Konsiderazzjoni.

12.Dwar il-meritu fid-decizjoni I-Arbitru qal:

"The Arbiter is considering the complaint to be fair, equitable and reasonable for the
above-stated reasons briefly that:

Despite the allegations that the joint life policy had been cancelled — particularly
when the complainant had applied for a single life policy, Citadel failed to produce
evidence regarding the cancellation.

By virtue of the direct debit mandate, Citadel was responsible in requesting HSBC
to debit the joint account for the January 2012 premium payment. However, it
seems that such request was not made despite that there were sufficient funds in
the joint account and such payment was not made.

Although it was normal practice adopted by Citadel, the complainant did not
receive any reminders from Citadel of the failure to pay the January 2012 premium
payment.

Citadel has also failed to infrom HSBC of the default of the January 2012 premium
payment as agreed in the Notice of Pledge, although being cognisant of the

possibility of an alternative for such payment to be made”.

13.Madankollu fil-meritu d-difiza prinCipali tal-appellanti ma kinitx li [-appellata
kkancellat il-polza, izda |i 1-policy lapsed. F'dan ir-rigward wahda mill-

kondizzjonijiet tal-polza li hargu I-appellata u Aquilina tghid:

"Payment of Premiums.

1

2.

The amount of premiums and the dates on which they are payable are shown in
the Schedule.

Thirty days of grace are allowed for payment of each premium after the first.
Should a claim arise during this period, the unpaid premium will be deducted from
the Benefit(s) payable. If the premium is still unpaid at the end of the days grace,
the Policy will lapse without value.

This Policy may be revived within six months from the date of lapse
provided that all premiums and interest thereon are paid and that
satisfactory evidence of the Life Insured’s contiuned eligibility for insurance is

produced without expense to the Company”.



14.L-Arbitru kellu jiddeciedi dwar dawk il-kundizzjonijiet, meta mill-provi rrizulta li
wara Dicembru 2011 |-appellata ma regghetx iddepozitat flus fil-joint account

sabiex jithallas il-premium.

15.L-eéc¢ezzjoni principali fil-meritu kienet li I-polza in kwistjoni kienet skadiet
minhabba li [-appellata u Aquilina ma bagghux ihallsu I-premium (ara paragrafu
5.2 tat-twediba tal-appellanti, fol. 43 u paragrafu 6.1 a fol. 45). L-ec¢ezzjoni
ma kinitx fis-sens li I-polza kienet giet kancellata meta I-appellata applikat ghal

polza ohra f'isimha biss.

16.L-ilment tal-appellata kien li, "Direct Debit for Joint Policy Cancelled
prematurely before sole policy was active. Sole policy activated unnecessarily
due to motgage not being accepted”. Pero’ |-Arbitru ghandu jiddeciedi I-kaz
mhux biss a bazi ta’ dak li jinghad fl-ilment ta’ min jibda I|-pro¢ediment
quddiemu izda wkoll |-e¢¢ezzjonijiet li jinghataw mill-intimat. Dan apparti li
b'riferenza ghall-ilment tal-appellata, id-direct debit qatt ma gie kancellat. Li ma
baqgax isir kien id-depozitu tal-premium mill-appellata fil-kont li kellha mal-
HSBC, u li minnu kellha tithallas Citadel.

17.Kuntrarjament ghal dak li gal I-Arbitru fid-decizjoni, I-appellanti gatt ma allegat
li I-polza kienet giet kancellata. Kienet anzi |-appellata fl-ilment taghha Ii allegat:
"I believe that if the joint policy would not have been cancelled
prematurely the Citadel would have been libale to pay the outstanding
mortgage held with HSBC”. Fis-sentenza l|-arbitru qal:

"On various occasions, Citadel alleged that the joint life policy has been
cancelled — particularly when the complainant has applied for a
single life policy. Despite such allegations, Citadel failed to produce evidence
regarding the cancellation, if any, or any other documentation indicating that
the complainant and her late partner had given any instructions to cancel the
joint policy or revoke the direct debit mandate at some time. Neither any other
documentation which replaces previous instructions given in this regard has

been presented”.

18.Pero’ I-appellanti tul il-pro¢ediment m’'argumentatx li |-polza ta’ assikurazzjoni
kienet giet kancellata. Dan hu evidenti ukoll mit-twegiba li pprezentat fl-ewwel

stadju.



19.L-Arbitru ghamel enfazi fuq il-fatt li ma kienx irrizulta li Citadel kien gharraf lil
HSBC li I-hlas tal-premium ma kienx gieghed isir (ara pagna 13 tad-decizjoni).
Pero f'dan ir-rigward il-qorti tosserva:-

i. Dik hi materja li tolqot ir-relazzjoni bejn HSBC u Citadel;

ii. Fin-notice of pledge, jinghad ¢ar u tond li "We also undertake to notify you
on the expiration of the grace period of any renewal premium on the Policy
not having been received bu us at the time of such notification. No
omissions on our part to give such notification shall have the
effect of extending the liability under the above Policy beyond
that period, or render us liable for any claim for negligence or
otherwise for omitting to give such notice”. Ghalhekk hu evidenti li
Citadel ma setghetx tinzamm respnosabbli minn HSBC. Dan apparti li HSBC
kienet taf li mhux isir il-hlas ghaliex il-kont bankarju li fih |-appellata u

Aquilina kienu jiddepozitaw il-premium, kien tal-HSBC.

20.Inoltre, kuntrarjament ghal dak li gal I-Arbitru m’hemmx prova li Citadel kienet
tibghat awviz lill-appellata meta ma jsirx hlas tal-premium. Fir-realta’ I-uniku
prova li hemm li ma sarx hlas tal-premium kien minn Jannar 2012 ‘il quddiem.
Awvizi li setghu intbaghatu b'riferenza ghat-tieni polza huma ghal kollox

irrilevanti ghaliex f'dak il-kaz |-appellata ma tatx direct debit mandate.

21.Kien hemm sufficient funds biss ghax-xahar ta’ Jannar, 2012 u mhux ghax-xhur

ta’ wara. Dan hu car dags il-kristall mid-dokumenti a fol. 150 sa 158.

22.1l-gorti ghandha dubiji serji kemm I-arbitru ddecieda |-meritu tal-kaz a bazi tal-
eccezzjoni li tat |-appellanti. Bizzejjed jinghad li fil-parti tal-konsiderazzjoni
langas m’ghamel riferenza darba ghal dak li hemm stampat fil-general policy
conditions dwar "payment of premiums”. L-enfazi tal-arbitru kienet pjuttost fuq
il-fatt li I-appellanti ma tatx prova li I-polza kienet giet kancellata. Argument li
fir-realta’ sar mill-appellata u mhux |-appellanti. Madankollu gialadarba hemm

id-dubju minhabba Ii I-arbitru ta ragunijiet ohra ghalfejn laga’ t-talba tal-



appellata, il-gorti ser ti¢had I-ewwel aggravju. Id-dubju ghandu jmur favur il-

validita’ ta’ decizjoni u mhux kontra.

23.Hu veru li Citadel Insurance plc ma rtiratx is-somma ta’ €29 premium ghax-

xahar ta’ Jannar 2012, pero’ hu veru wkoll li I-appellata ma baqgghetx

tiddepozita |I-premium ghax-xhur ta’ wara. II-premium kellu jithallas kull xahar,

u dak li sar fir-rigward tax-xahar ta’ Jannar 2012 ma jistax iservi ta’ benefi¢¢ju

ghall-pagamenti |-ohra li ma sarux.

24.1|-qorti tosserva:-

Vi.

II-ftehim kien li I-premium ta’ kull xahar jithallas permezz ta’ direct debit
mandate. Ghaldaqgstant, kien id-dmir tal-appellata |i tizgura li fil-joint
account ikun hemm kull xahar bizzejjed flus depozitati sabiex jaghmlu
tajjeb ghall-premium li kellu jithallas kull xahar lil Citadel Insurance plc.
Fir-rigward tax-xahar ta’ Jannar, 2012 m’hemmx problema ghaliex
f'Dicembru 2011 I-appellata kienet iddepozitat is-somma dovuta bhala
premium. Ladarba sar id-depozitu, il-qorti taccetta li dagslikieku sar il-
pagament. Pero’ |I-problema kienet dwar il-pagamenti dovuti ghax-xhur ta’
wara. L-obbligu tad-depozitu fil-joint account, kien tal-appellata u hadd
iktar.

L-appellata kienet zgur taf |i m’hijiex tiddepozita |-pagamenti fl-imsemmi
kont. Ma tat I-ebda raguni li b’xi mod jista’ jiggustifika dak in-nuqgas.

Hu owvju li sabiex polza ta’" assikurazzjoni tibga’ fis-sehh, il-policyholder
ghandu jizgura li jhallas il-premium on time. Dan kien evidenti wkoll mill-
general condijtions tal-polza li kienu ghand l-appellata. Fil-fatt hi stess
ipprezentat kopja tal-istess mal-ilment taghha.

1Il-general conditions tal-polza huma ¢ari u ma jhallu ebda lok ghad-dubju.
L-appellata kienet taf id-data meta |-premium kellu jithallas.

Peress li [-appellata ma kinitx geghda tiddepozita I-flus fil-joint account li
kellha ma’ Aquilina, ma kinitx geghda thallas il-premium. 1I-general policy
conditions jaghmluha cara li I-policy holder kellu tletin (30) jum grace

period biex ihallas u fin-nuqqas "the Policy will lapse without value”.



Vii.

viii.

Fl-ilment |i pprezentat quddiem I-arbitru, |-appellata ddikjarat: "Sometime
after, the HSBC has called me and informed me that the application cannot
continue further because there is an issue from the legal point of view
because the power of attorney gives me the right to sell but not to sell it
to myself. At this stage I was left without a valid joint home loan
protection policy which I couldn’t reactivate since the policy had
lapsed and I wasn't in a positon to sign a new joint policy since Mr Aquilina
was in UK. Mela |-appellanti kienet taf li I-polza kienet skadiet. Ta’ dan ma
tistax tipponta subghajha lejn |-appellanti li m’ghandha |-ebda tort li I-HSBC,
ghalkemm harget sanction letter, eventwalment bidlet il-fehma taghha.
Mill-provi ma jirrizultax li matul il-perjodu ta’ sitt xhur li jissemmew fl-istess
conditions, |-appellata kienet hallset I-outstanding premia. Hu minnu li |-
appellata xehedet li, "As soon as I realised that the premium was not being
paid by HSBC or claimed by Citadel Insurance, I spoke with Mr Azzopared/
and asked him whether the policy was active or not, and he said 'No, and
that I have to do a new policy. It may be that I talked to Mr Azzopardi in
July 2012. I discussed with Mr Azzopardi whether I could pay the arrears
and he said, ‘No, you cannot revive the policy but you have to do a new
policy” (fol. 162). Il-qorti m’hi konvinta xejn minn din il-verzjoni meta tqies
li:

Azzopardi ma tharrikx sabiex jikkorabora dik il-verzjoni;

L-appellata ma pprezentatx prova dokumentarja li fi zmien meta I-polza
setghet tigi riattiviata (is-sitt xhur i jissemmew fil-general policy
conditions), kien sar xi diskors f'dak is-sens;

L-appellanti kienet taf x’kienu I-kondizzjonijiet tal-polza ghaliex kellha kopja
taghhom. Langas m’hemm prova li kienet iddiskutiet il-problema mal-HSBC
Bank Malta plc, li kellu I-polza bhala garanzija ghad-dejn li kien ghad irid
jithallas mill-appellata;

L-ewwel darba li I-appellanti iimentat kien fGunju, 2016 ¢joe snin wara li

skadiet il-polza. Ghallingas il-provi hekk juru;



25.Hu minnu li mill-provi ma rrizultax li Citadel kienet geghda tibghat reminders

lill-appellata li I-premium ma kienx qgieghed isir u li fin-nuqqas "the Policy will

lapse without value”. Madankollu:-

Vi.

Ma rrizultax li Citadel kienet assumiet xi obbligu li tibghat avviz simili.
L-appellata kienet taf li |-premium m’huwiex jithallas, gialadarba minn
Jannar 2012 ma baqghetx tiddepozita flus fil-joint account. Wiehed irid
jiftakar ukoll li Aquilina kien ilu li telaq minn Malta mis-sena 2010 u ghalhekk
kollox waqga’ fuq I-appellata.

Mill-istatements bankarji li pprezentat l|-appellata, jirrizulta li kellha I-
internet banking (ara per ezempju statement datat 27 ta’ Dicembru, 2011).
Mela kienet taf ben tajjeb x'inhu ghaddej fil-kontijiet li kellha li jinkludu I-
kont li fuqu kienet tat direct debit mandate. L-appellata stess xehedet li, "7
used to check it online”.

L-appellata xehedet, "In June 2012 I realised HSBC was not paying the
premium to Citadel”. Ma rrizultax li kien hemm xi ftehim bejn HSBC u I-
appellata li I-bank ser johrog il-flus minflokha. Fir-rendikont tax-xahar ta’
Dicembru 2011 (fol. 150), jirrizulta li kienet l-appellata li permezz tal-
internet banking ghamlet transfer ta’ flus ghall-kont li fuqu kien hemm
direct debit mandate u li biha ddepozitat is-somma ta’ €28 sabiex b’hekk
fil-joint account kien hemm is-somma ta’ €29.21. Somma li kienet tkopri I-
premium ghax-xahar ta’ Jannar, 2012.

Ghal dak li jirrigwarda I-HSBC, kien jaf li I-appellata ma kinitx geghda thallas
il-premium peress li I-kont bankarju li fug kien hemm dlirect debit mandate
kien ghandu. Kieku ried seta’ jagbad u jiddepozita I-flus minn jeddu sabiex
jizgura li I-polza ma tiskadix. Pero’ baga’ passiv u accetta I-posizzjoni tant li
fil-11 ta’ Mejju, 2016 iddikjara, "We aadvise that we are no longer interested
in the above policy and we shall be grateful if you will mark your records
accordingly”. M'hemmx prova li HSBC ghamel xi pretensjoni fil-konfront tal-
appellanti.

Mill-general conditions, li kienu ghand l|-appellata, |-appellata kienet taf
x'inhuma r-riperkussjonijiet jekk ma jithallasx il-premium. Kellha altru milli

bizzejjed zmien sabiex terga taghti hajja lill-polza, pero’ bagghet ma



ddepozitatx |-arretrati fil-joint accountli fuqu sa mill-bidunett tal-polza kien

hemm direct debit mandate.

26.Maghmula dawn il-konsiderazzjonijiet li |-arbitru m’ghamilx, ta’ xejn wiehed
jargumenta i skont il-ligi l-arbitru jiddeciedi skont dak li hu gust, ewku u
ragonevoli (Kap. 552). Il-provi huma li huma. Il-qorti m‘ghandha I-ebda dubju
li fil-meritu |-appellanti kellha tinghata ragun. Gialadarba b’sehfh minn Frar,
2012 il-hlas tal-premium ma bagax isir I-appellanti m’ghandhiex jedd li tilmenta
iktar minn erba’ snin wara. Il-kundizzjonijiet tal-polza relatati mal-hlas tal-
premia huma ¢ari u ghar-ragunijiet li nghataw l|-appellata m’ghandhiex jedd
taghmel c/aim taht polza li kienet ilha s-snin li skadiet minhabba li I-appellata
ma hallsitx il-premia. Polza li skadiet mhux tort tal-appellanti imma tort tal-

appellata li ma baqgghetx tiddepozita |-premium fil-joint account li kellha ma

Aquilina, u li fuqu kienet tat direct debit mandate lill-appellanti.

Ghal dawn il-motivi:-

1. Ti¢had lI-ewwel aggravju.

2. Ma tiehux konjizzjoni tal-hames aggravju peress li ma fih I-ebda
spjegazzjoni ghalfejn l-appellanti ma tagbilx mar-ragunament tal-
arbitru fir-rigward tat-tieni eccezzjoni. F'kull kaz peress li I-appellanti
ma nghatatx ragun fil-meritu, dan I-aggravju hu wkoll ezawrit.

3. Sa fejn kompatibbli ma’ dak li nghad hawn fuq tilqga’ I-kumplament
tal-aggravji li jitrattaw il-meritu tal-kaz, u tvarja d-decizjoni tal-
arbitru tat-28 ta’ Novembru 2017 fis-sens li thassar dik il-parti tad-
decizjoni li laget it-talba tal-appellata u kkundannat lill-appellanti
thallasha s-somma ta’ €36,919.94. Minflok tilqa’ 1-e¢cezzjoni fil-
meritu tal-appellanti u tichad it-talba tal-appellata bl-ispejjez taz-

zewg istanzi kontriha.

Anthony Ellul.
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