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1. Dan huwa appell tal-Avukat Generali minn sentenza moghtija mill-

Prim’Awla tal-Qorti Civili fil-kompetenza kostituzzjonali fis-27 ta’ Frar

2018 li lagghet talba tal-attrici ghal rimedju kontra ksur tal-jedd taghha

ghal smigh xieraq imhares taht I-art. 6 tal-Konvenzjoni Ewropea ghall-

Protezzjoni tad-Drittijiet tal-Bniedem u tal-Libertajiet Fundamentali [il-

Konvenzjoni] meta ma thallietx tkellem avukat gabel ma ttehditilha

stqarrija mill-pulizija. ll-fatti relevanti huma dawn:
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2.

FI-4 ta’ Novembru 2004 nstabet kwantita ta’ droga f'vettura li fiha kien
hemm [-attri¢i flimkien ma’ persuna ohra u fis-6 ta’ Novembru 2004,
meta giet interrogata mill-pulizija, I-attrici ghamlet stqarrija bla ma
gabel thalliet tkellem avukat. Il-persuna I|-ohra tressqget il-gorti,
ammettiet l-akkuzi li ngiebu kontrieha u nghatat piena ta’ prigunerija u

multa. L-attri¢i cahdet I-akkuzi u issa sejra titressaq quddiem §ari.

L-attri¢i tghid illi, jekk l-istgarrija li ttehditilha titressaq bi prova fil-
process kriminali, tkun “prova principali” kontriha. Billi jidhrilha illi dan,
fost hwejjeg ohra, ikun bi ksur tal-jedd taghha ghal smigh xieraq
imhares taht |-art. 39 tal-Kostituzzjoni ta’ Malta [il-Kostituzzjoni] u I-art.

6 tal-Konvenzjoni, fethet din il-kawza tallum u talbet inter alia illi I-qorti:

»tiddikjara illi minhabba ¢-¢ahda tal-assistenza legali waqt l-arrest ...
gie lez id-dritt fundamentali tal-esponenti ghal smigh xieraq kif sancit
fl-artikolu 39 tal-Kostituzzjoni ta' Malta u fl-artikolu 6 tal-Konvenzjoni
Ewropea tad-Dirittijiet tal-Bniedem;

»takkorda dawk ir-rimedji effettivi u xierqa fi¢-Cirkostanzi inkluz billi
jerga’ jistema’ I-kaz mill-gdid.«

L-ewwel qorti lagghet it-talba safejn maghmula taht I-art. 6 ta’ Kon-
venzjoni (ghalkemm c¢ahditha safejn maghmula taht l-art. 39 tal-
Kostituzzjoni) u ordnat illi jitnehhew mill-inkartament I-istgarrija tal-
attric¢i u kull xiehda tal-pulizija “li taghmel referenza ghall-kontenut ta’
din l-istqarrija”. Ir-ragunijiet ghal din id-decizjoni, safejn relevanti ghal

dan l-appell, gew imfissra hekk fis-sentenza appellata:

»llli r-rikorrenti tilmenta li ged issofri lezjoni fid-drittijiet fondamentali
taghha ghas-smigh xieraq kif sanciti bl-artikolu 39 tal-Kostituzzjoni ta’
Malta ... u bl-artikolu 6 tal-Konvenzjoni Ewropea ghall-Protezzjoni tad-
Drittijiet tal-Bniedem ... minhabba ¢-¢ahda tal-assistenza legali waqt |-
arrest ... ... ... Inoltre ged titlob li bhala rimedju dina I-qorti taghmel
dikjarazzjoni ta’ lezjoni kif ukoll taghti rimedji effettivi inluz billi jerga’
jinstema’ |I-kaz taghha mill-gdid.
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»L-Avukat Generali e¢éepixxa preliminarjament li:

»1. l-azzjoni kostituzzjonali odjerna hija wahda prematura stante li
s’issa ghadu mhux maghruf jekk, kif u taht liema cirkostanzi r-rikorrenti
sejra tigi zvantaggjata waqgt is-smigh tal-pro¢edura kriminali. Huwa
jissottometti li I-evalwazzjoni tal-ilment tehtieq li jigi ezaminat il-pro¢ess
fit-totalita tieghu;

»2. illi ma hemm xejn xi jzomm lir-rikorrenti milli titlob lill-Qorti
Kriminali li tisfilza I-istgarrija in kwistjoni jekk hija thoss li din ittiehdet bi
ksur tal-ligi jew b’'mod li kienet ta’ hsara ghaliha;

»3. li I-Qorti Kriminali ghandha tinghata fiduc¢ja li sejra twettaq
xogholha u tagta’ I-kawza skont il-ligi u I-haqq;

»subordinatament u minghajr pregudizzju ghas-suespost:

»4. li l-artikolu 39 tal-Kostituzzjoni mhux applikabbli ghall-kwistjoni
stante li dan l-artikolu jghodd biss fejn ikun inbeda pro¢ediment
quddiem qorti. Dan l-artikolu ma japplikax ukoll ghar-rule of disclosure;

»5. i |-fatt fih innifsu li persuna ma tkunx thalliet tikseb parir legali
gabel l-interrogatorju taghha ma jwassalx awtomatikament ghall-
konkluzjoni li gpie lez id-dritt ghal smigh xierag;

»6. li dak li jiggarantixxu l-artikolu 6 tal-Konvenzjoni u l-artikolu 39 tal-
Kostituzzjoni huma dritt ghal smigh xieraq u mhux dritt ghall-ghajnuna
ta’ avukat gabel ma, jew wagqt illi, tittiehed l-istgarrija;

»7. li r-rikorrenti ma kenitx imgieghla li taghmel l-istgarrija u kienet
inghatat id-debita twissija;

»8. li |-kawza kriminali ghadha pendenti u ghalhekk m’ghandux
japplika I-pronunzjament tal-Qorti Ewropea fil-kaz ta’ Mario Borg V.
Malta imma invece dak ta’ Dimech v. Malta (app. 34373/13 tat-2 ta’
April 2015);

»9. li I-Konvenzjoni u I-Kostituzzjoni ma jaghtux dritt tas-suspettat li
jinghata kopja tal-file tal-pulizija;

»10. li dwar ir-rimedju mitlub billi I-gari ghadu ma bediex jinstema’
¢ertament ma jistax jinghata r-rimedju ta’ smigh de novo.

»l|-fatti fil-gosor
»lI-fatti mhumiex in kontestazzjoni.

»Jirrizulta li r-rikorrenti flimkien ma’ Roberto Conte nhar |-4 ta’
Novembru tas-sena 2004 kienu waslu Malta minn Pozzallo §o Sqallija
permezz ta’ catamaran ghall-habta tad-9.15 p.m. fejn twaqqfu mill-
ufficjali tal-pulizija peress illi fil-vettura illi gew biha bin-numru MZU 777
instabet kwantita konsiderevoli ta’ raza mehuda mill-pjanta tal-
kannabis. Inoltre nstabet xi droga ohra waqt tfittxija fir-residenza tar-
rikorrenti u ta’ Conte gewwa I-Fgura.

»Fis-6 ta’ Novembru 2004 wara li nghatat it-twissija dwar il-jedd
taghha li ma titkellimx, ir-rikorrenti irralaxxjat stqarrija fejn ammettiet li
kienet taf li Conte kien ser imur jakkwista d-droga u li kienu ppjanati li
jimpurtaw 38-il blokka tar-raza tal-cannabis gewwa Malta. Ammettiet
ukoll li kienu ser jghaddu d-droga lil terza persuna sabiex jithallsu ta’
sehemhom.
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»llli sussegwentement fil-15 ta’ Frar 2009 |-Avukat Penerali hareg I-att
tal-akkuza fil-konfront tat-tnejn bin-numru 10/2007 fejn huma gew
akkuzati bi tliet kapi t'akkuzi u cioé bl-importazzjoni tar-raza mehuda
mill-pjanta cannabis, bil-pussess tad-droga raza mehuda mill-pjanta
cannabis liema pussess juri illi ma kienx ghall-uzu esklussiv taghhom
u bl-assocjazzjoni ma’ terzi persuni sabiex tigi importata u traffikata I-
istess droga. L-ammont ta’ droga kienet ta’ madwar disa’ kilo u nofs.

»llli Roberto Conte kien ammetta |-akkuzi kollha migjuba fil-konfront
tieghu quddiem il-Qorti Kriminali fis-seduta tal-10 ta’ Jannar 2008 u
permezz ta’ sentenza datata |-10 ta’ Jannar tas-sena 2008, il-Qorti
Kriminali kkundannat lil Roberto Conte piena ta' tnax-il sena
prigunerija flimkien ma’ multa ta’ tmienja u ghoxrin elf euro (€28,000).

»Ir-rikorrenti tilmenta li ma nghatatx id-dritt li tikkonsulta ma’ avukat kif
ukoll li ma kellhiex ac¢cess ghall-file tal-pulizija li jikkoncerna I-kaz
taghha bi ksur tal-artikolu 39 tal-Kostituzzjoni u tal-artikolu 6 tal-
Konvenzjoni Ewropea.

»llli kif suespost, ma hemmx kontestazzjoni li r-rikorrenti rrilaxxjat I-
istgarrija minghajr ma kellha assistenza legali jew imqgar |-opportunita i
tikkomunika ma’ avukat tal-fiducja taghha.

»ll-gorti ser tibda I-ewwel biex tindirizza |-e¢cezzjonijiet sollevati in
linea preliminari.

»| - Intempestivita tal-Azzjoni

»L-ewwel ecéezzjoni sollevata mill-Avukat Generali tirrigwarda |-
intempestivita tal-azzjoni u jghid li hija wahda prematura billi I-pro¢ess
b’gdri kontra r-rikorrenti ghadu langas inbeda. Ghaldagstant jisso-
ttometti li s'issa ghadu mhux maghruf kif u taht liema cirkostanzi r-
rikorrenti sejra tigi zvantaggjata waqt is-smigh taghha. Issottometta i
fdan l-istadju tal-pro¢eduri mhuwiex indikattiv li I-ilmenti tar-rikorrenti
jigu diskussi u trattati in vacuo u b’hekk din Il-onorabbli gorti hija
mitluba biex tiddikjara |-azzjoni odjerna intempestiva.

»Marbutin ma’ din l-e¢¢ezzjoni hemm it-tieni u t-tielet e¢cezzjonijiet fis-
sens li ma hemm xejn xi jzomm lir-rikorrenti milli titlob [ill-Qorti
Kriminali li tisfilza I-istgarrija in kwistjoni jekk hija thoss li din ittiehdet bi
ksur tal-ligi jew b’mod li kienet ta’ hsara ghaliha; u li I-Qorti Kriminali
ghandha tinghata fiduc¢ja li sejra twettaq xogholha u tagta’ |-kawza
skont il-ligi u I-haqq ... ... ...

»Inoltre fit-tmien ec¢éezzjoni |-Avukat Generali jecéepixxi li I-kawza
kriminali ghadha pendenti u ghalhekk m’ghandhux japplika I-
pronunzjament tal-Qorti Ewropea fil-kaz ta’ Mario Borg v. Malta imma
invece dak ta’ Dimech v. Malta (app. 34373/13 tat-2 ta’ April 2015);

»Ir-rikorrenti hija siekta dwar dawn I|-e¢éezzjonijiet fin-nota ta’
sottomissjonijiet taghha minkejja li din giet intavolata wara n-nota tal-
Avukat Generali. Tillimita ruhha biex issemmi li l-istgarrija taghha
tinsab esebita fl-inkartament kriminali u, jekk tigi ammessa fil-
kumpless tal-provi prodotti, jaf tintuza kontra taghha.
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»llli I-kaz in ezami jikkoncerna l-interrogazzjoni u t-tehid ta’ stqarrija fil-
fazi Dbikrija tal-investigazzjoni. Din I-istqarrija ga tgieghdet fl-atti
processwali u tista’ tintuza bhala prova kontra r-rikorrenti.

»llli minkejja dak li nghad fil-kaz Dimech v. Malta, il-grati taghna xorta
wrew li huma propensi li jikkonsidraw talbiet simili anke fil-pendenza
tal-process kriminali. Il-linja predominanti hija fis-sens li l-istgarrija tigi
sfilzata billi I-inkuzjoni taghha fl-atti tal-kawza kriminali tista’ tkun
leziva. Din il-gorti ser taddotta din il-linja tenut kont li fiz-zmien meta
ttiehdet I-istqarrija I-ligi kienet siekta dwar il-garanziji sanciti fl-artikolu
6(3) tal-Konvenzjoni.

»|lli kif gie ritenut ... mill-Qorti Kostituzzjonali fil-kaz Trevor Bonnici v.
Avukat Generali, deciz fit-18 ta’ Lulju 2017:

»“F’¢irkostanzi bhal dawk, meta I-proceduri kienu ghadhom
pendenti, il-gurisprudenza ri¢enti taghna tghid illi ma kien hemm |-
ebda ksur tad-dritt fondamentali ghas-smigh xieraq tal-akkuzat
fdak l-istadju izda li ma ghandu jsir I-ebda uzu mill-istqarrija fil-
process kriminali u li din l-istgarrija ghandha tithehha mill-inkarta-
ment sabiex, meta |-pro¢ess kriminali jintemm, ma jkunx tnigges
b’irregolarita li tista’ twassal ghal konsegwenzi bhal dawk fil-kaz

ta’ Borg.”

»llli din il-posizzjoni ser tigi addottata minn din il-gorti.
»Il - In-nuggas ta’ applikabilita tal-artikolu 39 tal-Kostituzzjoni

»Artikolu 6 tal-Konvenzjoni

»llli d-drittijiet fundamentali sanciti b’dan I-artikolu jinvolvu fl-ewwel lok
li fi pro¢eduri kriminali ghandu jkun hemm smigh xieraq, imparzjali u
pubbliku quddiem gorti jew tribunal indipendenti u imparzjali mwaqgqgfin
b’ligi u li huma accéessibbli ghall-akkuzat. Fit-tieni lok tinghata pro-
tezzjoni lil min hu akkuzat b’reati kriminali u cioé li huwa ghandu jigi
megqjus li hu inno¢enti sakemm jigi pruvat li huwa hati u garanziji ohra
hemm sanciti. Dan I-artikolu mbaghad ifisser diversi garanziji minimi i
jistharrgu fl-isfond tad-dritt primarju sancit bl-artikolu 6(1).

»1I-Qorti Ewropea tad-Drittijiet tal-Bniedem iddecidiet diversi drabi i d-
dritt li persuna tiddefendi lilha nnifisha personalment jew permezz ta’
assistenza legali huwa element fundamentali tad-dritt ghall-fair trial.
Fil-fehma tal-gorti dan huwa intrinsikament marbut mad-dritt tal-
akkuzat li jibga’ sieket (the right to silence) u mal-presunzjoni tal-
inno¢enza. Inoltre I-a¢cess ghall-case file huwa essenzjali sabiex jigi
rispettat il-principju tal-equality of arms fil-kuntest tad-dritt ghas-smigh
xierag.

»lli fil-kaz in ezami r-rikorrenti ma kinetx assistita minn avukat matul |-
investigazzjoni tal-pulizija u fl-eventwali interrogazzjoni u redazzjoni
tal-istgarrija taghha. Fl-istgarrija hi wiegbet ghall-mistogsijiet
maghmula u anke tat informazzjoni li tista’ twassal biex tinkrimina
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ruhha. Iffrmat l-istqarrija ... ... ... Din l-istqarrija tgieghdet fost I-
inkartament proc¢esswali u hija evidenti li tista’ tintuza bhala prova.

»Skont |-artikolu 658 tal-Kap. 9 tal-Ligijiet ta’ Malta:

»“Kull haga li l-imputat jew akkuzat jistgarr sew bil-miktub kemm
ukoll bil-fomm, tista’ tittiehed bi prova kontra min ikun stqarrha,
kemme-il darba jinsab i din il-konfessjoni giet maghmula minnu
volontarjament u ma gietx imgieghlha jew mehuda b’theddid jew
biza’ jew b’'weghdiet jew b’xi twebbil ta’ vantaggi.”
»Meta titnizzel bil-miktub il-kitba ghandha tigi prezentata (art. 659 tal-
Kap. 9).

»llli kif sahqu l-pulizija li xehedu fdin il-kawza, l-istgarrija ttiehdet
volontarjament.

»lli fiz-zmien rilevanti (fis-6 ta’ Novembru 2004) huwa wisq evidenti li
I-gafas legali taghna ma kienx jipprovdi ghad-dritt tas-suspettat/
akkuzat li jkollu assistenza legali gabel u waqt I-interrogatoriju.

»Jirrizulta li fiz-zmien tar-rilaxx tal-istgarrija mir-rikorrent, emendi li
kienu ser jirregolaw id-dritt ghall-assistenza legali tal-akkuzat waqt |-
investigazzjoni kienu ghadhom ma dahlux fis-sehh.

»llli minn qari tas-sentenza moghtija mill-Qorti ta’ Strasbourg tat-12 ta’
Jannar 2016 fil-kaz Mario Borg v. Malta fug ¢itata jirrizulta li [-Qorti
Ewropea sabet lezjoni sistemika tal-artikolu 6 tal-Konvenzjoni fejn il-
ligi hija siekta dwar id-dritt ghall-assistenza legali fil-pre trial stage.

»“‘Compelling Reasons”

»llli I-Avukat Generali ssolleva din id-difiza fnota responsiva li gie
awtorizzatat li jipprezenta minn din il-qorti fl-14 ta’ Novembru 2017
wara li giet accettata n-nota ta’ sottomissjonijiet tar-rikorrenti tard-
ivament ipprezentata. Huwa jargumenta li n-nugqas ta’ assistenza
legali waqgt l-interrogatorju ma jsarrafx awtomatikament fi ksur tad-dritt
ghal smigh xierag.

»llli l-istess intimat imbaghad jesponi li |-Qorti Ewropea stabbiliet
restrizzjonijiet ghall-assistenza legali waqt I-interrogatorju billi applikat
(a) it-test tal-compelling reasons u (b) it-test tal-overall fairness tal-
proceduri.

»llli dwar it-tieni element, dan ga gie trattat taht il-kap tal-ec¢¢ezzjoni
tal-intempestivita.

»llli rigward it-test ta’ compelling reasons, jispjega li jirrizulta mix-
xiehda tas-Superintendent Nezren Grixti li fil-kkaz in ezami ssemmiet
terza persuna u li kien fl-interess tal-investigazzjoni li ebda wiehed
mill-interrogati (ir-rikorrenti u Roberto Conte) ma jikkomunikaw ma’
hadd sabiex ma jippregudikawx l-investigazzjoni li kienet tikkoncerna
kwantita sostanzjali ta’ droga.

»llli izda, l-istess Superintendent Grixti xehed quddiem din il-gorti li
dak iz-zmien kienet ovvja li I-akkuzata ma kellhiex avukat u ma jistax
jghid li ma tahiex dritt ghall-avukat peress li ma setax dak iz-zmien.
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»Tissenjala li l-ilment tallum jirrigwarda konsulti mal-avukat ta’ fiduc¢ja
tal-akkuzata, persuna marbuta bid-dmir ta’ konfidenzjalita u privilegg
professjonali kif ukoll bl-etika li torbot il-professjoni legali u mhux terza
persuna kwalunkwe.

»lkkonsidrat li mir-rassenja tal-gurisprudenza tal-Qorti Ewropea johrog
evidenti li r-restrizzjoni fuq il-jedd ghall-assistenza legali hija biss
eccezzjonalment moghtija u ghal compelling reasons. Jispetta lill-
intimat li jipprova Xinhuma dawn ir-ragunijiet tant impellenti |li
jiggustifikaw il-mitigazzjoni ta’ principju ta’ dritt fondamentali ormai
stabbilit. 1d-dritt ghal avukat hi r-regola, ir-restrizzjonijiet huma I-
eccezzjoni. l1zda anke jekk ikun hemm ragunijiet impellenti ghal xi
restrizzjonijiet, tkun xi tkun ir-raguni, dawn ir-restrizzjonijiet ma
ghandhomx jippregudikaw irrimedjabbilment id-drittijiet tal-akkuzat taht
[-artikolu 6 (il-prin¢ipju stabbilit f'Salduz).

»lli huwa minnu li f'¢erti istanzi I-Qorti Ewropea ma sabitx lezjoni tad-
drittijiet sanc¢iti bl-artikolu 6 minhabba compelling reasons i
ggustifikaw in-negazzjoni tal-assistenza legali lill-applikanti. ... ... ...

e en .. Dikjarazzjoni li l-integrita tal-investigazzjoni trid tigi protetta
maghmula b’'mod generiku minghajr referenza ghal riskju reali ta’ xi
leaks, fil-fehma ta’ din il-qorti, mhix bizzejjed biex ixxejjen dak li hu,
kontrarjament ghal dak sostnut mill-Avukat Generali, dritt intrinsiku u
vitali ghas-smigh xierag.

»llli r-referenza ghall-compelling reasons test f'dan il-kaz huwa pura-
ment akkademiku billi I-pulizija langas biss kellhom ghalfejn jikkon-
sidraw li jaghtu a¢cess ghall-avukat lis-suspettata. Huwa evidenti li s-
suspettata ma nghatatx dan id-dritt mhux minhabba li I-kaz ghadda
mill-gharbiel tal-investigating officer li ghamel judgment call imma
minhabba nuqggas sistemiku fil-ligi taghna. Konsegwentement langas
kienu jezistu principji gwida fil-ligi taghna li setghu iservu bhala punt ta’
referenza ghall-pulizja rigward i¢-¢ahda lill-akkuzata tad-dritt sancit fl-
artikolu 6 tal-Konvenzjoni.

»Ghaldagstant din I-e¢¢ezzjoni ged tigi wkoll michuda.

»Fid-dawl tal-premess din il-qorti ser tapplika r-regola li temani mill-
interpretazzjoni tal-Qorti Ewropea fis-sens li l-artikolu 6(3)(¢) flimkien
mal-artikolu 6(1) tal-Konvenzjoni jesigu li jkun hemm dritt ta’ ac¢ess
ghall-assistenza ta’ avukat ta’ fidu¢ja anke fl-istadju bikri tal-
investigazzjoni minn meta “a person is charged with a criminal
offence” skont l-interpretazzjoni awtonoma moghtija mill-Qorti Ewro-
pea.

»Fil-kaz odjern, din l-applikazzjoni trid tigi applikata fid-dawl tal-fatt li |-
proc¢eduri kriminali ghadhom pendenti.
»Ghalhekk ma tistax issib lezjoni ta’ tali dritt fdan Il-istadju ghajr fis-

sens u limitatament li m’ghandux isir uzu tal-istqarrija minnha
rilaxxjata.
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»Rimedju

»llli r-rikorrenti ged titlob is-smigh de novo tal-kaz taghha fost ir-rimedji
mfittxija. Illi fil-fehma ta’ din il-qorti, billi I-gdri taghha ghadu ma bediex
jinstema’ tali rimedju ma jaghmilx sens. Madanakollu tagbel i
m’ghandux isir uzu tal-istqarrija taghha fil-pro¢eduri penali u ser tordna
l-isfilz tal-istgarrija mill-provi.

»llli fid-dawl tal-premess din il-qorti ser tiddisponi mill-ewwel talba billi
tilga’ l-istess biss li tghid illi ma hemm ebda ksur attwali tal-jedd ghal
smigh xieraq imhares taht Il-art. 6 tal-Konvenzjoni izda jkun hemm tali
ksur jekk isir uzu mill-istess stqarrija fil-pro¢eduri kriminali kontra r-
rikorrenti.

»lll. Konkluzjoni.

»llli ghalhekk ghal dawn il-motivi din il-qorti tagta’ u tiddeciedi billi, fil-
wagqt li tilga’ l-e¢cezzjonijiet imfissra fir-raba’ (4) paragrafu rigward |-
inapplikabilita tal-artikolu 39 tal-Kostituzzjoni, u fid-disa’ (9) paragrafu
rigward ir-rule of disclosure, tichad il-bgija tal-ec¢ezzjonijiet tal-intimat
u tiddisponi mit-talbiet billi tilga’ I-ewwel talba fis-sens li tqgis illi r-
rikorrenti ser issofri lezjoni tad-dritt taghha ghal smigh xieraq kif tutelat
mill-artikolu 6(1) flimkien mal-artikolu 6(3)(¢) tal-Konvenzjoni, billi ma
kinetx assistita minn avukat tal-ghazla taghha waqt it-tehid tal-
istqarrija lill-Pulizija Ezekuttiva, fil-kaz illi ssir uzu mill-istqarrija fil-
proceduri kriminali li jittiehdu kontriha.

»Tichad it-talbiet in kwantu mibnija fuq l-artikolu 39 tal-Kostituzzjoni;
»Tichad it-talbiet in kwantu jirreferu ghar-rule of disclosure;

»Tordna l-isfilz tal-istqarrija rilaxxjata mir-rikorrenti lill-pulizija esebita a
foll. 32 u 33 ta’ dan il-pro¢ess moghtija fis-6 ta’ Novembru 2004, u
kwalunkwe xiehda tal-pulizija li taghmel referenza ghal kontenut ta’ din
l-istqarrija.

»L-ispejjez jithallsu kwantu ghal zewg terzi mill-Avukat Generali u terz
mir-rikorrenti.«

5. L-Avukat Generali appella b’rikors tal-20 ta’ Marzu 2018 li ghalih |-

attrici wiegbet fl-1 ta’ Ottubru 2018.

6. Fl-ewwel aggravju |-Avukat Generali jghid illi I-azzjoni hija “prematura
u intempestiva” ghax “id-dritt ta’ smigh xieraq irid ikun evalwat fir-
rigward tat-totalita tal-pro¢edura fl-intier taghha u mhux fir-rigward ta’
mumenti minnha bhal ma ged jipprova jaghmel l-appellat f'dawn il-

proceduri fejn ged jiffoka fuq I-istadju tal-interrogazzjoni”.
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L-attrici min-naha taghha tistrieh fuq is-sentenza fil-kaz ta’ Borg v.
Malta® biex tinsisti illi I-fatt wahdu illi ma thallietx tkellem avukat gabel
ma kienet interrogata huwa bizzejjed biex ikun hemm ksur tal-jedd

ghal smigh xieraq.

Ghandu jinghad izda illi I-posizzjoni li ttiehdet mir-Raba’ Sezzjoni tal-
Qorti Ewropea tad-Dirittijiet tal-Bniedem fil-kaz ta’ Borg giet imwarrba

mis-Sezzjoniijet Maghquda tal-istess qorti fil-kaz ta’ Beuze v. il-Belgju?,

meta |-qorti, fid-dawl tal-inkonsistenzi fis-sentenzi tal-Qorti Ewropea fl-
interpretazzjoni tal-jedd ghall-ghajnuna ta’ avukat fil-kuntest tal-jedd
ghal smigh xieraq, kienet imsejha biex tippreciza ahjar X'inhi I-
posizzjoni korretta. Tajjeb jinghad illi fil-kaz ta’ Beuze, bhal fil-kaz
tallum, il-ligi domestika fiz-zmien relevanti ma kinitx tippermetti li
tinghata |-ghajnuna ta’ avukat wagqt I-interrogazzjoni® u ma kien hemm
ebda raguni impellenti ghala ma thallietx tinghata I|-ghajnuna ta’
avukat*. Fis-sentenza moghtija mis-Sezzjonijiet Maghquda fid-9 ta’

Novembru 2018 il-qorti galet hekk:

»120. The fairness of a criminal trial must be guaranteed in all
circumstances. However, what constitutes a fair trial cannot be the
subject of a single unvarying rule but must depend on the
circumstances of the particular case (see lbrahim and Others, ... 8§
250). The Court’s primary concern, in examining a complaint under
Article 6 8 1, is to evaluate the overall fairness of the criminal
proceedings ... ... ...

»121. As the Court has found on numerous occasions, compliance
with the requirements of a fair trial must be examined in each case
having regard to the development of the proceedings as a whole and

Q.E.D.B. (dms) 12 ta’ Jannar 2016, rik. 37537/13.
Q.E.D.B. 9 ta’ Novembru 2018, rik. 71409/10.

Fil-fatt, kif jidher minn gari ta’ §§ 154 et seqq. tas-sentenza, ir-restrizzjonijiet fuq il-
jedd tal-persuna suspettata li tkellem avukat kienu ferm aktar restrittivi milli kienu fil-
kaz tallum.

Ara 88 161 u 163-4.
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not on the basis of an isolated consideration of one particular aspect
or one particular incident, although it cannot be ruled out that a
specific factor may be so decisive as to enable the fairness of the trial
to be assessed at an earlier stage in the proceedings. ... ... ...

»139. The stages of the analysis as set out in the Salduz judgment —
first looking at whether or not there were compelling reasons to justify
the restriction on the right of access to a lawyer, then examining the
overall fairness of the proceedings — have been followed by Chambers
of the Court in cases concerning either statutory restrictions of a
general and mandatory nature, or restrictions stemming from case-
specific decisions taken by the competent authorities.

»140. In a number of cases, which all concerned Turkey, the Court
did not, however, address the question of compelling reasons, and
neither did it examine the fairness of the proceedings, but found that
systematic restrictions on the right of access to a lawyer had led, ab
initio, to a violation of the Convention ... ... ... Nevertheless, in the
majority of cases, the Court has opted for a less absolute approach
and has conducted an examination of the overall fairness of the
proceedings, sometimes in summary form ... and sometimes in
greater detail ...

»141. Being confronted with a certain divergence in the approach to
be followed, in Ibrahim and Others the Court consolidated the principle
established by the Salduz judgment, thus confirming that the
applicable test consisted of two stages and providing some
clarification as to each of those stages and the relationship between
them (see Ibrahim and Others, ... 88 257 and 258-62).

»144. In Ibrahim and Others the Court also confirmed that the
absence of compelling reasons did not lead in itself to a finding of a
violation of Article 6. Whether or not there are compelling reasons, it is
necessary in each case to view the proceedings as a whole (see
Ibrahim and Others, ... 8 262). That latter point is of particular
importance in the present case, since the applicant relied on a certain
interpretation of the Court’s case-law on the right of access to a lawyer
... to the effect that the statutory and systematic origin of a restriction
on that right sufficed, in the absence of compelling reasons, for the
requirements of Article 6 to have been breached. However, as can be
seen from the Ibrahim and Others judgment, followed by the
Simeonovi judgment, the Court rejected the argument of the
applicants in those cases that Salduz had laid down an absolute rule
of that nature. The Court has thus departed from the principle that was
set out, in particular, in the Dayanan case and other judgments
against Turkey.

»145. Where there are no compelling reasons, the Court must apply
very strict scrutiny to its fairness assessment. The absence of such
reasons weighs heavily in the balance when assessing the overall
fairness of the criminal proceedings and may tip the balance towards
finding a violation. The onus will then be on the Government to
demonstrate convincingly why, exceptionally and in the specific
circumstances of the case, the overall fairness of the criminal

10
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proceedings was not irretrievably prejudiced by the restriction on
access to a lawyer (see Ibrahim and Others, ... § 265).

»147. Lastly, it must be pointed out that the principle of placing the
overall fairness of the proceedings at the heart of the assessment is
not limited to the right of access to a lawyer under Article 6 § 3 (c) but
is inherent in the broader case-law on defence rights enshrined in
Article 6 § 1 of the Convention ... ... ...

»148. That emphasis, moreover, is consistent with the role of the
Court, which is not to adjudicate in the abstract or to harmonise the
various legal systems, but to establish safeguards to ensure that the
proceedings followed in each case comply with the requirements of a
fair trial, having regard to the specific circumstances of each accused.

»150. When examining the proceedings as a whole in order to
assess the impact of procedural failings at the pre-trial stage on the
overall fairness of the criminal proceedings, the following non-
exhaustive list of factors, drawn from the Court’'s case-law, should,
where appropriate, be taken into account (see Ibrahim and Others, ...
8§ 274, and Simeonovi, ... § 120):

»(a) whether the applicant was particularly vulnerable, for example by
reason of age or mental capacity;

»(b) the legal framework governing the pre-trial proceedings and the
admissibility of evidence at trial, and whether it was complied with —
where an exclusionary rule applied, it is particularly unlikely that the
proceedings as a whole would be considered unfair;

»(c) whether the applicant had the opportunity to challenge the
authenticity of the evidence and oppose its use;

»(d) the quality of the evidence and whether the circumstances in
which it was obtained cast doubt on its reliability or accuracy, taking
into account the degree and nature of any compulsion;

»(e) where evidence was obtained unlawfully, the unlawfulness in
guestion and, where it stems from a violation of another Convention
Article,the nature of the violation found:;

»(f) in the case of a statement, the nature of the statement and
whether it was promptly retracted or modified;

»(g) the use to which the evidence was put, and in particular whether
the evidence formed an integral or significant part of the probative
evidence upon which the conviction was based, and the strength of
the other evidence in the case;

»(h) whether the assessment of guilt was performed by professional
judges or lay magistrates, or by lay jurors, and the content of any
directions or guidance given to the latter;

»() the weight of the public interest in the investigation and
punishment of the particular offence in issue; and

»(j) other relevant procedural safeguards afforded by domestic law
and practice.«

11
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10.

Ighid sew ghalhekk |-Avukat Generali illi I-jedd moghti taht I-art. 6 tal-
Konvenzjoni (kif ukoll taht I-art. 39 tal-Kostituzzjoni®) huwa |-jedd ghal
smigh xierag u mhux il-jedd li tkellem avukat gabel interrogazzjoni
mill-pulizija (ghalkemm issa dak il-jedd inghata bis-sahha ta’ strumenti
legislativi ohra), u illi biex tghid jekk tharisx il-jedd ghal smigh xieraq
trid tqgis il-proc¢ess kollu, u mhux biss episodju izolat, sakemm ma
jintweriex illi dak I-episodju kellu effett hekk drastiku illi ikkontamina I-

process kollu.

Madankollu, billi ¢-Cirkostanzi fejn il-persuna interrogata tista’ ma
tithalliex tkellem avukat huma I-e¢¢ezzjoni aktar milli r-regola, u din il-
gorti ghandha s-setgha li taghti rimedju fejn issib li disposizzjoni li
thares dritt fondamentali mhux biss “gieghda tigi” izda wkoll meta
“tkun x’aktarx sejra tigi miksura”, din il-gorti hija tal-fehma, kif osservat

fis-sentenza moghtija fl-24 ta’ Gunju 2016 fl-ismijiet Malcolm Said v.

Avukat Generali®, illi ma jkunx ghagli — partikolarment fid-dawl ta’

inkonsistenzi fis-sentenzi tal-Qorti Ewropea i johlog element ta’
imprevedibilita, kif jixhdu I-posizzjonijiet konfliggenti li hadet fil-kaz ta’

Borg u fdak ta’ Beuze — illi I-pro¢ess kriminali jithalla jitkompla bil-

produzzjoni tal-istqarrija moghtija mill-attri¢i lill-pulizija ghaliex tqis illi,

fic-¢irkostanzi, in-nuggas ta’ ghajnuna ta’ avukat ma kienx nuqggas li

In¢identalment ghandu jinghad illi din il-gorti ma tagbilx mal-ewwel gorti li I-art. 39 tal-
Kostituzzjoni ma huwiex applikabbli fé¢irkostanzi bhal dawk tal-kaz tallum fejn I-
istqarrija ttiehdet gabel ma nbdew proc¢eduri gudizzjarji kontra I-persuna interrogata;
ara e.g. Dominic_Camilleri v. Avukat Generali, Kost. 2 ta’ Marzu 2018, rik. kost.
47/2016, para. 13 et seqq. Dan gieghed jinghad obiter, billi ma tressagx appell minn
dik il-parti tas-sentenza, izda gieghed jinghad biex ma jinholqux pre¢edenti zbaljati.

Rik. kost. 74/2014.
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ma jista’ jkollu ebda konsegwenza ta’ pregudizzju ghall-attric¢i, aktar u

aktar meta fl-istqarrija ammettiet sehma fir-reat.

Ghaldagstant tipprovdi dwar dan l-aggravju tal-avukat Generali billi
tghid illi, ghalkemm ma sehh ebda ksur tal-jedd tal-attri¢i ghal smigh
xieraq meta ttehditilha stgarrija, madankollu dik l-istgarrija ma ghand-

hiex tibga’ fl-inkartament tal-kawza kontriha.

Fit-tieni aggravji I-Avukat Generali jghid illi “l-ewwel gorti ma Kinitx
gusta meta sabet lezjoni tal-artikolu 6(1) u 6(3)(¢) tal-Konvenzjoni
Ewropea” ghax “hemm kazijiet li jiggustifikaw li persuna ma tithalliex
tkellem lill-avukat ta’ fidu¢ja taghha qabel tigi interrogata”. lkompli

jghid hekk:

»or e el I-investigazzjoni tal-pulizija kienet ged ssir simultanjament
b’riferenza ghall-appellata u Conte kif ukoll persuni ohra li I-identita
taghhom kienet ghadha mhux maghrufa. llli ghalhekk il-pulizija kellha
zzomm il-kuntatt ta’ dawn il-persuni limitat hafna sabiex I-investig-
azzjoni tkun tista’ ssir bl-ebda intral¢. Illi minhabba din id-dinamika, I-
interrogazzjoni tal-appellata saret I|-ghada li saret it-tfittxija fir-
residenza taghha ... ... ... «

Jinghad gabel xejn illi I-ewwel gorti ma sabitx li sehh ksur tal-jedd tal-
attri¢i ghal smigh xieraq; qalet biss illi jkun hemm ksur jekk isir uzu

mill-istqarrija waqt il-pro¢ess kriminali.

Tassew illi kien hemm raduni tajba ghala I-attrici ma thalliet
tikkomunika ma’ hadd qabel l-interrogazzjoni, sabiex ma jkollhiex
mezz tikkomunika mal-kompli¢i taghha u dawn ikunu avzati u jaharbu
mill-ustizzja. Din il-qorti ma tarax konvincenti I-argument tal-ewwel
gorti illi avukat huwa “persuna marbuta bid-dmir ta’ konfidenzjalita u

privilegg professjonali kif ukoll bl-etika i torbot il-professjoni legali” u
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15.

16.

17.

18.

ghalhekk ma huwiex sejjer iservi bhala mezz ta’ komunikazzjoni bejn
kompli¢i. Certament hekk ghandu jkun izda dan ma huwiex garanzija

li dejjem hekk sejjer ikun.

Madankollu, ghalkemm din setghet kienet raguni tajba biex I-attri¢i ma
thallietx tkellem avukat gabel ittehditilha I-istqarrija, mhux bilfors tkun
ukoll raguni tajpa ghala jsir uzu minn dik l-istgarrija waqt il-pro¢ess
kriminali, aktar u aktar meta I-attri¢i fl-istqarrija ma tatx biss taghrif

dwar il-kompli¢i izda wkoll dwar sehemha fir-reat.

Ghal din ir-raguni, u ghar-ragunijiet moghtija fuq’, din il-gorti ttenni li
ma jkunx ghaqli li jsir uzu mill-istqarrija waqt il-pro¢ess kriminali, u

ghalhekk ma hijiex sejra tilga’ dan l-aggravju.

L-ahhar aggravju tal-Avukat Generali jolqot ir-rimedju moghti mill-

ewwel qorti, viz. li I-istqarrija tithehha mill-inkartament.

ll-qorti tqis illi [-ordni li l-istqarrija titnehha mill-inkartament, aktar milli
rimedju ghal ksur li, wara kollox, ghadu ma sehhx, huwa garanzija tal-
integrita tal-pro¢ess u wkoll fl-interess pubbliku, biex ma jigrix |-
process kontra I-attri¢i jkollu jithassar wara li jintemm, b’hela ta’ hin u
rizorsi, li tkun forma ohra ta’ ingustizzja ghax il-ligijiet ghandhom
iharsu mhux biss lil min hu mixli b’reat izda wkoll lil min jista’ jkun

vittma ta’ reat.

Para. 10, supra.
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19. ll-qorti ghalhekk terga’ ttenni li ma jkunx ghagqli li jsir uzu mill-istgarrija
wagqt il-pro¢ess kriminali, u ghal din ir-raguni tichad ukoll dan |-ahhar

aggravju.

20. Ghal dawn ir-ragunijiet il-qorti tichad l-appell u, ghalkemm ghal

ragunijiet differenti, tikkonferma s-sentenza appellata?®.

21. L-ispejjez tal-appell ihallashom |-Avukat Generali.

Joseph Azzopardi Giannino Caruana Demajo Noel Cuschieri
President Imhallef Imhallef

Deputat Registratur
ar

8 Dan gieghed jinghad bla hsara ghal dak li nghad fin-nota 5, supra.
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