Qorti tal-Appell
(Kompetenza Inferjuri)

Imhallef Anthony Ellul
Appell numru: 40/2017
Geraldine Noel
Vs

Mario Abela, Charles Attard, Nancy Vincenti, Paul Gauci, Martin u
Patricia konjugi Messina

30 ta’ Lulju, 20109.

1. L-appelli jikkonc¢ernaw decizjoni minn proc¢ediment ta’ arbitragg relatat mal-
blokk appartamenti Feria Apartments, Raddet ir-Roti, Xemxija. L-attrici hi s-sid
ta’ appartament numru 1. II-blokk jikkonsisti f'sitt appartamenti.

2. B'decizjoni tal-5 ta’ Settembru 2017, it-tribunal tal-arbitragg iddecieda:-

"Award.

1.The current drainage system at Feria Apartments, Trig Raddet ir-Roti, Xemxija is to be
totally replaced and substituted by a modern and fully functional systeem in the same
location as the current one.

The supetrvision of the implementation of the new drainage system is to be entrusted to a
qualified engineer who will oversee that it is executed to the required standards and within
the stipulated time frame.

The implementation of the replacement of the new drainage system is to be fully completed
and functional within one hundred and twenty (120) days from the date of this award.
Failing to implement such system within the stipulated time frame will incur respondents
to pay a penalty of twenty five (25) euros per diem to claimant from due date until such
time that the system is fully operational. The imposition of such fine if required will only be
effective assuming the full and unconditional cooperation of claimant in the planning and
execution of such works.

All expenses relating to the envisaged works for the new drainage system and the services
of the overseeing engineer will be apportioned equally amongst all the condomini as
stipulated in section 11(1), CAP 398.......

2.Claimant is entitled should she wish to avail herself of the right to install a solar water
heater fixture similar to the one currently in place. Should she inform in writing the
association of her intention to do so, a suitable location on the roof will be allocated. This
right is not only applicable to the claimant but also to other respondents who have not
availed themselves of the right to install such a device. The association should prepare a
roof plan delineating an area for each condomini to be able to install such a fixture should
they desire to do so.



3. The association once officially registered as a legally recognized entity with Identity Malta
should re-convene to elect an administrator as per regulations of CA Cap 398. All provisions
as stated in the CA should be formally adhered to. All residents within the apartment are
obliged to participate in the decision-making process.

4. The claimant Ms Geraldine Noel is to be awarded the sum of one thousand nine hundred
and forty three (1943) euros to be paid by the respondents within a period of not exceeding
thirty (30) days from the date of this award. The sum is being awarded as being equivalent
to the reimbursement of payments incurred by claimant that are directly related to issues
pertaining to the defective sewage system.

5. The claim by Ms Geraldine Noel for financial compensation on the basis of economic loss
and loss of income is unfounded and not legitimate for the reasons aforementioned in this
award.

6.The costs of this Arbitration are to be borne equally between the Claimant and the
Respondents”.

Appell tal-attrici.
3. L-attri¢i appellat mis-sentenza. L-aggravji huma:-

“1. Illi I-appellanta tilmenta i ma nghatatx smiegh xieraqg a bazi ta’ nugqas ta’ smiegh minn
arbitru indipendenti peress illi issa ged jirrizulta Ii I-istess arbitru huwa kollega tal-intimat Paul
Gauci stante Ii t-tnejn jahdmu bhala lecturers mal-Universita ta’ Malta. Dan il-fatt kellu jigi
zvelat mill-ewwel mill-Arbitru maghzul gabel ma beda jimsa I-kaz, haga Ii nagas i jaghmel, bi
pregudizzju ghall-appellanti u ghad-drittijiet kostituzzjonali taghha.

2. It-talba tal-appellanti ma kinitx tikkoncerna Solar water heater kif deciz mill-arbitru izda solar
power cioe pannelli solari, dwar liema materja nagas Ii jiddecied.

3.Ma nghatat ebda ordni dwar l-artikoli 16(2)(a), (b) u (c) tal-Kap. 398 kif mitlub mill-appellanti.
4.Ebda ordni ma nghatat dwar it-tnehhija tal-amministratur attwali u I-hatra ta’ wiehed gdid.
5.Ma nghatat ebda ordni dwar it-tehid ta’ polza ta’ assikurazzjoni,

6.Ma nghatat ebda ordni dwar ir-regoli ta’ tmexxija.

7. L-ammont tal-ispejjez mahruga mill-appellanti kienu fl-ammont ta’ €4,296.34 u mhux
sempliciment €1943 kif deciz erronjament mill-arbitru.

/7

8. L-ispejjez tal-arbitragg ghandhom ikunu a karigu tal-appellanti i vista tal-fatt Ii I-Arbitru laga
t-talba principali dwar is-sistema tad-drenagg u semmai fl-aghar ipotezi ghall-appellanti, I-istess
spejjez kellhom gustament almenu jingasmu ugwalment bejn il-kontendenti kollha skond is-
sehem taghhom bhala koproprjetarji u mhux sempliciment bejn [-appellanti min-naha u /-

appellati min-naha l-ohra kif deciz fl-award”.

4. TIl-konvenuti wiegbu u taw ir-ragunijiet ghalfejn |-appell tal-attri¢i ghandu jkun
michud.



5. L-ewwel aggraviju.

5.1

5.2

5.3

L-attrici ma ressqitx provi dwar I-allegazzjoni |i ghamlet fl-ewwel
aggravju. Ghalhekk hi allegazzjoni mhux sostanzjata bi provi u bhala tali
ma tistax tirnexxi.

II-fatt li zewgd letturi jahdmu fl-Universita ta’ Malta li ghandha tant
fakultajiet differenti, mhijiex wahedha prova li hemm dubju gustifikat li
[-Arbitru ma kienx imparzjali u indipendenti.

L-ewwel aggravju michud.

6. It-tieni aggravju.

6.1

6.2

6.3

6.4

6.5

L-ilment tal-attri¢i hu li t-talba ma kinitx dwar solar water heater izda
solar panels.

L-attrici m‘ghandhiex ragun. L-ilment originali taghha kien: "31. The
unregistered Administrator, Respondent 2, Charles Attard, without my
consent, has affixed a solar water apparatus to the top of the structure
of the entrance to the roof; Exhibit 14”(ara claimant’s statement of facts
li pprezentat fil-bidu tal-arbitragg). Fl-affidavit taghha stess hemm parti
bit-titlu, "On the issue of the solar water heaters”. F'dan ir-rigward huma
rilevanti wkoll zewq ritratti |i pprezentat |-attri¢i biex turi s-solar water
system li tpoggiet fuq il-bejt u li kienet geghda tilmenta dwarha.

Ghaldagstant, |-ilment tal-attri¢i ma kellux x’jagsam ma’ solar panels.
Inoltre meta t-tribunal jonqos milli jiddeciedi talba, ir-rimedju mhuwiex
appell. L-attri¢ci kellha titlob lit-tribunal sabiex jaghti decizjoni
addizzjonali fuq it-talba li ma tkunx giet deciza (ara artikolu 49 tal-Att
dwar |-Arbitragg, Kap. 387).

It-tieni aggravju michud.

7. It-tielet aggravju.

7.1

7.2

7.3

L-attri¢i ilmentat li t-tribunal tal-arbitragg ma ta I-ebda ordni dwar I-
artikoli 16(2)(a), (b) u (c) tal-Kap. 398.

Disposizzjoni i tipprovdi ghal dawk ir-registri li jkollu jzomm I-
amministratur.

Fit-talba originali |-attri¢i spjegat li I-pretensjoni taghha tinkludi, "4.
Production and disclosure of those items set out in s 16(2)(a), (b), (c)
of Cap. 398”u talbet "4. Order as to production and disclosure of items”
(ara avviz tal-arbitragg).



7.4 Fdan il-kaz l-ilment hu wkoll li t-tribunal ma tax decizjoni. Hawn ukoll
japplika r-ragunament li sar fir-rigward tat-tieni aggravju. Ir-rimedju li
kellha I-attri¢i kien dak kontemplat fl-artikolu 49 tal-Kap. 398. Parti
f'arbitragg mandatorju ma tistax tongos milli taghmel uzu minn rimedju
li taghti I-ligi u minflok tappella u tilmenta li t-Tribunal ma ddecidiex
talba.

7.5 It-tielet aggravju michud.

8. Ir-raba’ aggravju.

8.1 L-attri¢i ilmentat li |-ebda ordni ma nghatat dwar it-tnehhija tal-
amministratur attwali.

8.2  Il-gorti ma tagbilx. It-tribunal tal-arbitragg iddecieda:

"3. The association once officially registered as a legally recognized entity with Identity
Malta should re-convene to elect an administrator as per regulations of CA
Cap 398. All provisions as stated in the CA should be formally adhered to. All residents
within the apartment are obliged to participate in the decision-making process”.

8.3  Jirrizulta li I-arbitragg mandatorju kien registrat fil-5 ta’ Frar, 2016.

8.4  Jekk l-amministratur ma kienx mahtur skont il-ligi, kif tidher li geghda
tallega l-attrici tant li rreferiet ghalih bhala unofficial administrator, ma
kienx hemm ordni x'tinghata mit-tribunal tal-arbitragg sabiex jitnehha
mill-kariga ta” amministratur. F'kull kaz f'dan il-kaz jidher li t-talba kienet
ezawrita b’dak li ordna t-Tribunal fit-tielet (3) paragrafu tal-parti
dispozittiva tad-decizjoni.

8.5 Ir-raba’ aggravju hu michud.

9. Il-hames aggraviju.

9.1 Ilment iehor hu li t-tribunal ma tax ordni ta’ tehid ta’ polza ta’
assikurazzjoni.

9.2 Japplika l-istess ragunament li sar fir-rigward tat-tieni u tielet aggraviji.
Dan apparti li ma giex muri minn fejn jirrizulta obbligu simili. L-Artikolu
14(5) tal-Att dwar il-Condominia jipprovdi, "Meta /-condomini kollha
hekk jagblu, I-amministratur ghandu jassigura I-condominium kontra kull
hsara u, jew gerda’.

9.3 Tichad il-hames aggravju.

! Fid-dokument statement of facts ilmentat, '"24. Further, Charles Attard acts as the unregistered
Administrator of the unregistered condominium in contravention of s. 15(6), Cap. 398".



10.Is-sitt aggravju.

10.1 Bis-sitt aggravju I-attric¢i tilmenta li t-tribunal ma tax ordni dwar ir-regoli
ta’ tmexxija.

10.2 Il-qorti terga tirreferi ghall-konsiderazzjonijiet li ghamlet fir-rigward ta’
dawk l|-aggraviji fejn I-attri¢i Imentat li t-tribunal ma kienx iddecieda t-
talba.

10.3 Il-qgorti zzid li |-artikolu 24 tal-Kap. 398 jipprovdi ghall-pro¢edura kif isiru
ir-regoli dwar il-condominium. L-attrici ma semmiet I|-ebda raguni
ghalfejn dik il-procedura ma tapplikax ghall-kondominju Feria
Apartments. Imbaghad kull condominus ghandu jedd jikkontesta r-regoli
jew parti minnhom, “... ghar-raguni Ii dawn ikunu jmorru kontra I-ligi,

jew li ma jkunux ragonevoli, jew Ii jkunu oppressivi, u jista’ jirreferi /-

kwistjoni ta’ dik il-kontestazzjoni ghall-arbitragg”.

10.4 Tichad is-sitt aggravju.

11.Seba’ aggraviju.

11.1 L-attri¢i ilmentat i I-ispejjez li ghamlet kienet fis-somma ta’ €4,296.34
u mhux €1,943 kif ikkonkluda t-tribunal tal-arbitragg.

11.2 Pero fir-rikors tal-appell I-attri¢i qalet biss li ghamlet spejjez fl-ammont
ta’ €4,296.34 minghajr m’ghamlet riferenza ghall-provi biex tissostanzja
[-argument taghha.

11.3 L-attri¢i ghandha jedd tappella fuq punt ta’ fatt, pero’ kellha tirreferi ghal
dawk il-provi li fil-fehma taghha kellhom iwasslu lit-tribunal jiddeciedi li
l-ispejjez kienu fis-somma ta’ €4,296.34. Hada li m'ghamlitx. L-attrici
ma tistax tippretendi li din il-qorti toqgghod taghmel xogholha. Kien fid-
dmir tal-appellanti li fir-rikors tal-appell issemmi dawk il-provi li kellhom
iwasslu lit-tribunal sabiex jillikwida s-somma ta’ €4,296.34.

11.4 Fkull kaz f'dokument li pprezentat fl-1 ta” Dicembru, 2016 ipprezentat
statement ta’ dak li ddeskriviet bhala direct expenditure. Fihom hemm
inkluz CCTV - Firetech invoice ghas-somma ta’ €1,887.66 u spejjez
sabiex ipprezentat l-arbitragg fl-ammont ta’ €396.48. Ammonti i
m’ghandhomx direttament x’jagsmu ma’ hsara li saret fil-proprjeta tal-
attrici.

11.5 Ghaldagstant, is-seba’ aggravju hu mi¢hud ukoll.



12.Tmien Aggraviju.

12.1

12.2

12.3

12.4

12.5

12.6

L-attri¢i tilmenta li t-tribunal kellu jikkundanna lill-konvenuti jhallsu I-
ispejjez kollha gialadarba t-tribunal laga’ t-talba principali, dik relatata
mas-sistema tad-drenagg.

It-tribunal iddecieda, "6. The costs of this Arbitration are to be borne
equally between the Claimant and the Respondents”.

II-prin¢ipju hu li t-tellief jaghmel tajjeb ghall-ispejjez (artikolu 52 tal-Kap.
387).

It-tribunal ma tax raguni ghalfejn iddecieda b’dak il-mod. Pero’ |-attrici
ma kinitx rebbieha ta’ kull talba li ghamlet.

Inoltre, il-qorti tifhem id-decizjoni tat-tribunal li tfisser li kull parti fl-
arbitragg ghandha thallas sehem ta’ 1/6 tal-ispejjez tal-arbitagg u mhux
nofs bin-nofs, kif geghda tifhem I-attrici.

Ghaldagstant, ti¢had id-disa’ aggravju.

Appell tal-konvenuti.

13.B'rikors prezentat flI-20 ta’ Settembru, 2017 il-konvenuti wkoll appellaw mid-
decizjoni tat-tribunal tal-arbitragg bl-aggraviji jkunu:

L-arbitru ma ddecidiex dwar il-kwistjoni li gajmu I-konvenuti i jissejhu
fil-kawza |-persuni li jissemmew fir-risposta.

Fil-mori tal-proc¢eduri tal-arbitragg, kienet registrata Feria Apartments
Residents Association ma’ Identity Malta u Carmel Attard inhatar bhala
amministratur. Fatt li ssemma mill-konvenuti fl-affidavits li pprezentaw
u li t-tribunal jidher li ma giesx.

II-problema ta’ sadd ma kienx minhabba hsara li hemm fis-sistema tad-
drenagg tal-kondominju imma minhabba li geghdin jintefghu oggetti fis-
sistema li mbaghad ovvjament tikkawza sadd. Il-problema ser tigi
trasferita fug Mario Abela.

Il-lodo kif inghata ser iwassal sabiex I-ezekuzzjoni tkun kwazi
impossibbli, ghaliex it-tribunal ma nkarigax inginier.

Ma kien hemm I-ebda talba sabiex f’kaz li x-xoghol ma jitwettagx, tkun
imposta penali fuq il-konvenuti. L-arbitru ddecieda lil hin minn dak li
ntalab. Ghalkemm fid-decizjoni intgal li, “The imposition of such fine if
required will only be effective assuming the full and unconditional
cooperation of claimant in the planning and execution of such works”,
dan ser ifisser li jkollhom jittiehdu proceduri ulterjuri mill-partijiet, jekk
ix-xoghol ma jsirx u dan iwassal sabiex parti wahda takkuza lill-parti I-
ohra b’intransigenza.

14. L-attri¢i ma wegbitx.



15.L-ewwel aggraviju.

15.1

15.2

15.3

15.4

15.5

15.6

15.7

Fit-twegiba li pprezentaw fl-arbitragg, il-konvenuti ddikjaraw:

"1. First and foremost Mariella Abela (ID nru. 575161M), Ronald Camilleri (ID nru.
231660M), Valerie Gauci (ID nru. 225754M), Louis Vincenti (ID nru: 631128M) should
be included in these proceedings as they are co-owners with the defendants in the

above-mentioned property”.
Dikjarazzjoni li I-gorti geghda tifhem li I-gudizzju mhuwiex integru.

Fl-atti ma jirrizultax li t-tribunal tal-arbitragg ta decizjoni dwar dan.
Hawn hu l-izball li f'procediment ta’ arbitragg jinhatar perit bhala arbitru
u jithalla wahdu. Il-qorti m’ghandhiex dubju li kien ikun ferm iktar floku
li minflok arbitru kien iktar floku li I-arbitru jkun avukat u mbaghad
jinhatar espert tekinku sabiex jassistih fil-kwistjonijiet ta” natura teknika
(ara artikolu 39 tal-Kap. 387).

II-partijiet naqsu wkoll sa mill-bidu tal-proc¢eduri milli jinsistu mat-
tribunal sabiex tinghata decizjoni dwar dak li ddikjaraw il-konvenuti fl-
ewwel paragrafu tat-twegiba. L-attri¢i wkoll meta tqies dak li ddikjaraw
il-konvenuti kellha interess li titlob lit-tribunal li jinghata provvediment.
Wara kollox hu maghruf li f'e¢ezzjoni ta’ dik ix-xorta hemm dawn il-
konsiderazzjonijiet:

i. Fi procedimenti ghandhom jippartecipaw dawk kollha li huma
interessati ghaliex il-gudizzju jorbot biss dawk li jkunu
ppartecipaw fl-istess gudizzju;

ii. B’hekk jigi assigurat li d-decizjoni li tinghata tkun tista’ tigi
ezegwita b'mod effikaci;

iii. fl-istess hin ikun rispettat il-prinCipju tal-ekonomija tal-gudizzju;

Jista’ forsi jsir I-argument li |-attrici tipproponi proc¢ediment iehor kontra
dawk il-persuni li f'dan il-kaz thallew barra. Pero’ jekk jigri hekk ikun
hemm il-periklu ta’ decizjonijiet kunfliggenti li twassal ghal nuggas ta’
Certezza legali. Il-persuni li ssemmew mill-attri¢i kellhom ikunu parti
mill-bidunett tal-kawza, u f'’kull kaz it-tribunal tal-arbitagg kellu jiddeciedi
dwar it-talba u mhux jipprocedi dagslikieku dik |-e¢¢ezzjoni ma tezistix.

Rilevanti huma I-affidavits tal-perit Paul Gauci li xehed li I-appartament
numru 4 hu proprijeta tieghu u ta’ martu; ta’ Carmel Attard li xehed li hu
koproprjetarju tal-appartament numru 3; Mario Abela li xehed li |-
appartament numru 2 hu proprjeta tieghu u ta’ martu sa mis-sena 1984.
Provi li ma jirrizultax li gew kkontestati mill-attrici.

Ifisser li I-pro¢eduri ta’ arbitragg ma kinux integri ghaliex hemm sidien
ohra li ma kinux parti ghall-pro¢ediment. Id-decizjoni tat-tribunal torbot



15.8

15.9

15.10

Ghal dawn i

biss lil dawk li kienu parti fil-procediment (artikolu 44(9) tal-Kap. 387).
Ghalhekk id-decizjoni tat-tribunal ma tistax tigi ezegwita kontra min ma
kienx parti ghall-procediment, u dan ser johloq diffikulta’ lill-attri¢ci meta
ser tigi biex tezegwixxi dik il-parti tad-decizjoni li tikkonéerna t-tibdil tas-
sistema tad-drenagg tal-kondominju gialadarba mhux is-sidien kollha
kienu parti fil-gudizzju.

It-tribunal facilment seta’ isejjah lill-persuni li huma wkoll sidien tal-
appartamenti fil-blokk Feria Apartments u li l-attrici ma harrkitx fl-
arbitragg. Paragrafu 8 tar-Raba’ Skeda (Kap. 398) jipprovdi:

'8. Id-disposizzjonijiet ta’ Titolu X1V tat-Tielet Ktieb tal-Kodici ta” Organizazzjoni u
Procedura Civili u kull disposizzjoni ohra ta’ dak il-Kodici Ii ghandha x‘tagsam mal-
Intervent u sejha ta’ persuna fkawza ghandhom japplikaw mutatis mutandis ghat-

tilwimiet imsemmija fdin I-Iskeda’.

II-prezenza ta’ dawk il-persuni hi mehtiega meta tikkunsidra li I-parti
prin€ipali tal-kwistjoni u decizjoni kienet dwar is-sistema tad-drenagg li
t-tribunal iddecieda li ghandha tinbidel. Id-decizjoni tat-tribunal taghmel
stat fil-konfront ta” dawk il-partijiet li kienu parti ghall-proc¢eduri tal-
arbitragg (artikolu 44(9) tal-Kap. 398).

Fic-Cirkostanzi din il-qorti m’ghandhiex ghazla ohra ghajr li thassar id-
decizjoni tat-tribunal tal-arbitragg u tibghat I-atti lura sabiex jiddahhlu
fil-kawza is-sidien |-ohra ta’ whud mill-appartamenti li jifformaw parti
minn Feria Apartments. Fi¢-Cirkostanzi I-qorti ma tistax issib xi rimedju
differenti li ma jaghtix lok ghall-konsegewenza dagstant drastika.

I-motivi sa fejn kompatibbli ma’ dak li nghad hawn fuq:-

1. Tichad l-appell tal-attrici bl-ispejjez kontra taghha.

2. Tilga’
tribun

I-ewwel aggravju tal-konvenuti u thassar id-decizjoni tat-
al tal-arbitragg tal-5 ta’ Settembru, 2017. Tordna li I-atti

jintbaghtu lura lié-Centru tal-Arbitragg sabiex jissokta s-smiegh tal-
kaz quddiem it-tribunal tal-arbitragg wara li jissejhu fil-kawza kull
sid iehor ta’ apparetament fil-blokk Feria Apartments.

3. Kull parti taghmel tajjeb ghall-ispejjez tad-decizjoni tal-arbitru (¢joe
spejjez u dritt tal-arbitru) u spejjez taghha tal-appell tal-konvenuti
stante li dak li gara kien minhabba n-nuqqas taghhom li mill-bidunett

u fil-k

ors tal-procediment jinsistu mat-tribunal sabiex jaghti ordni li

bih jiddahhlu fil-proceduri dawk il-persuni li kienu wkoll sidien ta’
appartamenti fil-blokk Feria Apartments u li ma kinux parti tal-
procediment ta’ arbitragg.

Anthony Ellul.



