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X Clean Ltd
V.
St. Vincent de Paul Long Term Care Facility u Dipartiment tal-

Kuntratti

[I-Qorti:

Dan hu appell imressaq fil-11 ta’ April, 2019, mis-so¢jeta’ rikorrenti X
Clean Ltd. wara decizjoni datata I-1 ta’ April, 2019, moghtija mill-Bord ta’
Revizjoni dwar il-Kuntratti Pubbli¢i (minn hawn ‘I quddiem imsejjah “il-

Bord”) fil-kaz referenza CT 2374/2018 (kaz numru 1286).
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Dan il-kaz hu marbut ma’ sejha ghall-offerta li hareg id-Dipartiment tal-
Kuntratti ghal “provision of environmentally friendly cleaning and ancillary
services in an environmentally friendly manner to St. Vincent de Paul,
Long Term Care Facility”. Is-soc¢jeta’ rikorrenti ressget talba ghal pre-
contractual remedy ghall-quddiem il-Bord. Hi talbet |i tithnehha I-hekk
imsejha eligibility criteria kif tidher fid-dokument tas-sejha, fis-sens li min
jaghmel |-offerta jrid juri li fdawn I-ahhar tlett snin (bejn 2016 u 2018)
hadem fuq servizzi ta’ natura simili b’valur ta’ mhux angas minn tnax-il
miljun euro. Hi tqis li dan ir-rekwizit ma hux ragjonevoli u megjusa biex

ic¢ahhad intraprizi zghar milli jippartecipaw fis-sejha.

lI-Bord bid-decizjoni tieghu tal-1 ta’ April 2019, ¢ahad I-ilment tas-socjeta’

rikorrenti u kkonferma I-validita™ ta’ kriterju imsemmi.

Id-decizjoni tal-Bord hija s-segwenti:

“This Board,

“having noted this Call for Remedies filed before the Closing Date of
Competition by X Clean Limited (herein after referred to as the
Appellants) on 4 January 2019, refers to the claims made by the same
Appellants with regard to the Tender of reference CT 2374/2018 listed
as Case No 1286 in the records of the Public Contracts Review Board
and issued by St Vincent de Paul Long Term Care Facility (herein after
referred to as the Contracting Authority).

Appearing for the Appellants: Mr Peter Paul Zammit LP
Appearing for the Contracting Authority Mr Etienne Bartolo
Appearing for the Department of Contracts Dr Franco Agius

Whereby, the Appellants contend that:
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“a) their main concern refers to the fact that, one of the conditions
in the Tender Document, is that, the economic operator must prove
that he has carried out similar works during the years 2016, 2017
and 2018 which total amount to a minimum of € 12,000,000. In this
regard, the Appellants maintain that such an amount precludes
Small and Medium Enterprises from participating, apart from the fact
that, through similar experiences, the Tendered works would not
justify such capping being imposed by the Contracting Authority.

“This Board has also noted the Contracting Authority’s “Reasoned
Letter of Reply” dated 7 February 2019 and also its verbal submissions
during the hearing held on 20 March 2019, in that:

“a) St Vincent de Paul Long Term Care Facility maintains that the
capping of similar works carried out three years, does not limit the
scope of competition, in that, the prospective Bidder can also
subcontract the tendered works to third parties, the latter of whom
accumulated experience in such services. In this regard, the
Contracting Authority insists that, the capping of € 12,000,000 over
three years is proportional to the volume and magnitude of the
tendered project.

“This Board, after having examined the relevant documentation to this
“Call for Remedy filed before the Closing Date of Competitions” and
heard submissions made by the parties concerned, opines that the
issues which merit consideration are:

“1.  Limitation of Competition;

“2.  Capping of similar works carried out at € 12,000,000.

“. Limitation of Competition

a) With regard to X Clean Limited’s first concern, in that, the
capping of € 12,000,000 worth of similar services over the mentioned
three years, will limit the participation of Small and Medium Enterprises,
this Board, would, first and foremost, point out that the Contracting
Authority has the prerogative to impost conditions, with regard to
experience, in order to ensure that, the services being Tendered for,
will be executed by competent economic operators, who already
acquired the necessary knowledge and know-how, as to the mode of
execution and delivery of these works.

“b) This Board would also point out that Small and Medium
Enterprises have the opportunity to reach the stipulated experience
level and volume, through subcontracting, the latter of which activity is
not being limited by the Contracting Authority. There exist other
possibilities for the Small and Medium Enterprises to participate such
as, through joint ventures, partnerships etc, at the same instance, this
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Board has also noted that the stipulated amount of € 12,000,000 over
three years, allows all types of cleaning services so that, yet again,
although the Tender is for cleaning and ancillary services at a particular
facility, the Contracting Authority is widening the opportunity for Small
and Medium Enterprises, by accepting experience to include any type
of cleaning services carried out.

“In this regard, this Board does not find any justifiable cause to deem
such a stipulated condition, with regard to experience, as limiting the
opportunities for Small and Medium Enterprises to participate.

“2. Capping of similar works carried out at € 12,000,000.

a) With regard to the Appellants’ concern, in that, experience
should not be capped, this Board would respectfully point out that the
capping in volume and monetary terms of experience, is not
capriciously dictated and as such capping would determine the
following:

e “Suitability to pursue the commercial activity concerned
e “The economic and financial Standing of the Economic Operator

e “The technical and professional ability of the Economic Operator
so that the requirements shall be limited to those that are
appropriate to carry out the tendered works.

“All of the above requisites must be related and proportionate to the
subject matter of the contract.

‘b) Although such a maxim may seem to be a limiting factor for the
Small and Medium Enterprises, the latter have other alternative
remedies through which they can participate. In this regard, it is
imperative that some form of level of experience is established, hence
a capping which can be expressed in monetary terms with regards to
the volume of works of a similar nature over a period of time and in this
particular case, a capping of € 12,000,000 over a period of three years.

‘c) Capping should be proportionate to the contract value and in this
particular instance, this Board, after having reviewed the magnitude of
the project, in monetary terms, opines that a capping of € 12,000,000
spread over three years 2016, 2017 and 2018, is proportionate and
reasonable.

“In conclusion, this Board opines that:

“a) the capping of € 12,000,000 over the years 2016, 2017 and 2018,
is proportionate to the value of the tendered services;
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“b) such capping amount does not limit the participation of the Small
and Medium Enterprises as the latter have remedies to participate
through joint ventures, partnerships and subcontracting.

“In view of the above, this Board,
‘i) does not uphold the contentions made by X Clean Limited,;

“ii) directs that the capping of € 12,000,000 is reasonable and
proportionate to the value of works/services being tendered for.”

Is-socjeta” X Clean Ltd. issa ged tappella mid-decizjoni li ha I-Bord ghal
quddiem din il-Qorti u ressqget aggravju principali li jirribadixxi I-

irragonevolezza tal-kriterju mitlub.

Wara li semghet it-trattazzjoni tad-difensuri tal-partijiet u rat I-atti kollha
tal-kawza u d-dokumenti esebiti, din il-Qorti sejra tghaddi ghas-sentenza

taghha.

Ikkonsidrat:

llli dan il-kaz, kif inghad, is-socjeta’ rikorrenti ged tilmenta minn wiehed
mill-kriterji stabbiliti fid-dokumenti ghas-sejha |i jitlob esperjenza ta’
“services of a similar nature” fuq medda ta’ tlett snin, b’valur li jkun tal-
angas ta’ €12,000,000. Hi tissottometti li mas-socjeta’ li talbet il-hrug tas-
sejha, ilha topera f'dan ix-xoghol ghal dawn |-ahhar snin, izda xorta ma
tissodisfax dan il-kriterju. Hi tghid li hadd aktar minnha ma ghandu r-

rekwizit necessarju sabiex jaghmel dan ix-xoghol, u dan il-kriterju mizjud
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hu arbitrarju u intenzjonat li jcahhad operaturi zghar u mediji, bhal ma hi,

milli tippartecipa fis-sejha.

Qabel xejn pero’, trid tigi mistharrga e¢cezzjoni relatata man-nullita” tad-
decizjoni tal-Bord li nagas milli jistabilixxi limitu taz-zmien ghat-tfigh tal-
offerti, skont kif inhu provdut fir-regolament 267 tar-Regolamenti dwar il-
Kuntratti Pubbli¢i. Dan in-nuggas hu minnu, pero’, dan in-nuggas ma
jwassalx ghan-nullita’ tas-sentenza. Se mai, dan in-nuqqas jista’ jwassal
ghal ab omissa decisione li skont il-ligi jaghti lok mhux ghan-nullita’ tas-
sentenza, izda li titressaq talba ad hoc ghad-decizjoni relattiva — ara
Artikolu 235 tal-Kodic¢i ta’ Organizzazzjoni u Procedura Civili. F’kull kaz,
din il-Qorti tista’, fdan l-istadju, tipprovdi ghal dan in-nugqgas billi tiffissa
hi zmien @gdid ghall-gheluq tas-sejha, kif ghamlet fil-kawza fl-ismijiet

“Virtu® Holdings Ltd. v. lI-Ministeru ghat-Trasport, Infrastruttura u

Progetti Kapitali et”, dec¢iza fl-14 ta’ Dicembru, 2018.

Trattati issa I-aggravji fil-meritu, dawn bazikament jirrriflettu I-hsieb Ii |-
kriterju impunjat huwa irragonevoli u jwassal ghat-tnaqqis fil-

kompetizzjoni hielsa li trid tressaq ’il quddiem |-Unjoni Ewropea.

Fl-ewwel lok, ghandu jinghad li I-awtorita™ kontraenti ghandha s-setgha li
timponi kriterji ta’ eligibbilita™ dwar I-esperjenza u I-hila professjonali tal-

offerenti.
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Ibda biex, kif tajjeb imtenni mill-Prim’Awla tal-Qorti Civili fid-decizjoni
taghha ll-kamra Maltija Ghan-Negozji z-Zghar u Medji v. Onorevoli

Prim Ministru et moghtija fis-27 ta’ Lulju 2007:

“Huwa principju accettat u mistenni li min jaghmel sejha ghall-offerti-
kemm jekk ikun enti privata u kif ukoll jekk ikun enti pubblika jew statali
— ghandu kull jedd jaghzel x’irid. Mhux imholli lil min jista’ jressaq
offerta ftali sejha li jaghzel jew jiddetta x’imissu jew x’'ma jmissux
jaccetta dak jew dik l-enti li lilu jew lilha ssir |-offerta (bhallikieku I-
bejjiegh jista’ jiddetta lix-xerrej x’imissu jixtri u mhux x’ghandu bzonn
Jixtri);”

Jinghad ukoll, li bhalma tajjeb tikteb il-Professur Sue Arrowsmith,
fpagna 1213, tal-ewwel volum tal-ktieb taghha, The Law of Public

Utilities Procurement (Third Edition):

“For technical and professional ability, as with economic and financial
standing, the CJ (i.e Court of Justice) has stated it is in principle for
individual states to set the levels of standing required (Joined Cases
C-27-29/86 S.A. Constructions et Enterprises Industrielles (CEI)
vs. Société Co-Operative (CEI and Bellini) and Case 31/87
Gebroeders Beentjes B.V. vs. The Netherlands). For example, it is
for_the authorities to _decide what kind of past experience is
necessary for an economic operator to undertake particular types
of public works.”

Hekk ukoll, I-Artikolu 58 (4) tad-Direttiva 2014/24/UE, traspost tista’ tghid
kelma b’kelma fir-regolament 222 tar-Regolamenti dwar [|-Akkwist
Pubbliku, jghid li:
“Fir-rigward tal-abbilta teknika u professjonali, l-awtoritajiet kontraenti
jistghu jimponu rekwiziti i jizquraw Ii I-operaturi ekonomici jkollhom ir-

rizorsi umani u teknicéi u I-esperienza mehtiega sabiex iwettqu [-kuntratt
bi standard adeqgwat ta’ kwalita.




App. Civ. 98/19

‘B'mod partikolari, |-awtoritajiet kontraenti jistghu jesigu li I-operaturi
ekonomici jkollhom livell ta’ esperjenza suffi¢jenti verifikata permezz ta’
riferenzi adatti minn kuntratti mwettqa fil-passat. Awtorita kontraenti
tista’ tassumi Ili operatur ekonomiku ma ghandux [-kapacitajiet
professjonali mehtiega fejn l-awtorita kontraenti tkun stabbiliet i I-
operatur ekonomiku ghandu interessi kunfliggenti li jistghu jaffettwaw
b’mod negattiv it-twettiq tal-kuntratt.”

Ghalhekk skont dawn il-prin€ipji, I-awtorita kontraenti kellha kull jedd jew
kull prerogattiva, biex wiehed juza I-kelma indikata mill-Bord ta’ Revizjoni
dwar il-Kuntratti Pubbli¢i fis-sentenza tieghu, |i titlob lill-offerenti
prospettivi biex bhala rekwizit ta’ hila teknika u professjonali juru li fl-ahhar
tlitt snin huma wettqu kuntratti ta’ tindif li kollettivament jilhqu valur minimu

ta’ tnax-il miljun ewro.

Ir-regolament 232(a)(i) u (ii) tar-Regolamenti dwar I-Akkwist Pubbliku,
mehud mill-Anness Xl tad-Direttiva 2014/24/UE, jghid b’'mod ¢ar li fost
hwejjeg ohra, |-evidenza tal-abbiltajiet teknic¢i tal-operaturi ekonomici
tista’ tigi pprovduta: (i) permezz ta’ lista tax-xoghlijiet imwettga matul
massimu ta’ hames snin, flimkien ma’ Certifikati tat-twettiq u r-rizultat
sodisfacenti tal-aktar xoghlijiet importanti; u/jew (ii) permezz ta’ lista tas-
servizzi ewlenin ipprovduti matul mhux aktar mill-ahhar tliet snin, bis-

somom, dati u ri¢evituri involuti, kemm jekk pubbli¢i kif ukoll jekk privati.

Hekk ukoll, il-kumpanija appellanti langas ma tghid sew meta timplika fl-
aggravju taghha, li esperjenza mkejla fuq valur komplessiv ta’ tnax-il

miljun ewro ghal tlitt snin, geghda ¢cahhad |-ac¢ess ghall-imprizi zghir u
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ta’ dags medju, bi ksur tal-ewwel Zewd preamboli tad-Direttiva

2014/24/UE.

La |-kumpanija appellanti ged titkellem dwar ligi tal-Unjoni Ewropea,
jidher li dak li donnu harbilha, huwa I-fatt li fl-acquis communautaire,
b’mod specifiku, fl-artikolu 2 tar-Rakkomandazzjoni tal-Kummissjoni
2003/361CE tas-6 ta’ Mejju 2003 dwar it-tifsira ta’ imprizi mikro, zghar u
ta’ dags medju, tghid li:
“1. The category of micro, small and medium-sized enterprises (SMES)
is made up of enterprises which employ fewer than 250 persons and

which have an annual turnover not exceeding EUR 50 million, and/or
an annual balance sheet total not exceeding EUR 43 million.

“2. Within the SME category, a small enterprise is defined as an
enterprise which employs fewer than 50 persons and whose annual
turnover and/or annual balance sheet total does not exceed EUR 10
million.”
Skont il-limiti (thresholds) imposti mill-Unjoni Ewropea stess, li huwa ta’
bejn 10 u 43 miljuni fis-sena, valur minimu ta’ 12-il miljun fi tlitt snin jew
ahjar 4 miljuni fis-sena, bhal dak imsemmi fl-artikolu 7(B)(c)(i) tad-

dokument tas-sejha mertu ta’ dan l-appell, jaga’ tabilhaqq fil-parametri

tal-fatturat ta’ imprizi zghar u ta’ dags medju.

Jigi b’hekk, li I-ewwel argument tal-kumpanija appellanti mressaq f'dan I-
aggravju li I-kriterju msemmi fl-artikolu 7(B)(c)(i) fid-dokument tas-sejha

gieghed johnoq is-sehem ta’ imprizi zghar u ta’ dags medju, bi ksur tal-



App. Civ. 98/19

ewwel zewg preamboli tad-Direttiva 2014/24/UE, huwa ghalkollox zbaljat

u ghandu jigi mwarrab.

It-tieni parti ta’ dan l-aggravju wkoll ma tistax tigi milqugha f'dan l-istadju.
L-argumenti tal-kumpanija appellanti: (i) li hija l-unika kumpanija i
pprovdiet dawn is-servizzi lill-Gvern fl-ahhar snin, (ii) li hija kapaci twettaq
il-kuntratt jekk kemme-il darba dan jinghata lilha; u (iii) li hadd hliefha
m’ghandu |-esperjenza mehtiega biex iwettaq il-kuntratt mertu tas-sejha
huma kollha bikrija u/jew irrilevanti. Dan ghaliex l-appell tallum mhuwiex
dwar l-evalwazzjoni tal-offerta tal-kumpanija appellanti jew dwar |-
evalwazzjoni ta’ xi operatur ekonomiku iehor. Bil-maglub ta’ dan kollu, I-
appell tallum huwa dwar is-siwi legali tal-kriterju ta’ hila teknika u

professjonali mdahhal fl-artikolu 7(B)(c)(i) fid-dokument tas-sejha.

Ghalhekk I-argumenti kollha dwar il-hiliet tekni¢i u professjonali tal-
kumpanija appellanti ma jistghux jigu mistharrga ghalissa ladarba sallum
ghadu lanqgas biss beda |-process tal-gharbiel tal-offerti u I-kumpanija

appellanti lanqas biss ghadha mqar tefghet I-offerta taghha.

L-argument l-iehor tal-kumpanija rikorrenti li s-servizzi li jridu jinghataw
fil-kkuntratt ma kellhomx jigu mahduma fuq il-mezzi finanzjarji tal-offerent
izda kellhom jigu mahduma fuqg in-numru ta’ haddiema li huma impjegati

mal-offerent, ma jinftehimx wisq. Qabel xejn, biex operatur ekonomiku

10
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jkun jista’ jhaddem ammont kbir ta’ nies u jkun kapaci jnaddaf il-Facilita
kollha ta’ San Vin¢enz ghal tlitt snin, dan ghandu bzonn Ii jkollu ¢ertu
sahha ekonomika u finanzjarja. Minghajr qaghda finanzjarja tajba, I-
offerent la jkun jista’ jhallas lill-haddiema tieghu b’'mod xierag u langas
ma jkun jista’ jipprovdi rizorsi umani suffi¢jenti biex ikun jista’ jonora I-

obbligi tieghu taht il-kuntratt.

F’kull kaz, il-kriterju mfisser fl-artikolu 7(B)(c)(i) tad-dokument tas-sejha
huwa dwar il-hila teknika u professjonali tal-offerent, fis-sens li |-offerent
irid juri li huwa ga fil-passat irnexxilu jipprovdi rizorsi umani sufficjenti u
kien kapaci jwettaq kuntratti ohra ta’ kobor bhal dak mertu tas-sejha.
Tassew dan il-kriterju m’ghandu x’jagsam xejn mal-gaghda finanzjarja u
ekonomika tal-offerent. Il-kriterji marbuta mal-qaghda finanzjarja u
ekonomika tal-offerenti jinsabu mfissra fl-artikolu 7(B)(b) tas-sejha, li ma
giex ikkontestat mill-kumpanija appellanti quddiem il-Bord ta’ Revizjoni

dwar il-Kuntratti Pubblici.

L-awtorita kontraenti kellha r-ragunijiet taghha li f'dan il-kaz ma thaddimx
il-kriterju dwar il-hila teknika u professjonali, fuq il-valur ezatt tal-kuntratti
passati mwettqa f'San Vin¢enz De Paul. Dan |-aktar meta wiehed iqis li
fil-prezent geghdin jinbnew swali godda fSan Vincenz De Paul, b’dan
ghalhekk li x-xoghol li jrid jaghti I-kuntrattur jekk kemme-il darba jiehu dan

il-kuntratt mistenni li jkun hafna akbar mix-xoghol imwettaq fkuntratti li

11
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saru gabel. Kien sewwasew ghalhekk li fil-kundizzjonijiet specjali misjuba
fpagna 25 tad-dokument tas-sejha, l-awtorita kontraenti taghmel
riferenza specifika ghal zieda tal-prezzijiet fl-artikolu 20.5 minhabba

“increase in units and wards”.

ll-kumpanija appellanti tinsinwa li I-Bord ta’ Revizjoni dwar il-Kuntratti
Pubbli¢i wettaq ‘oxymoron’, meta fwaqt minnhom qal li I-artikolu 7(B)(b)
tas-sejha ma jxekkilx il-partecipazzjoni ta’ imprizi zghar u ta’ dags medju
u fl-istess nifs il-Bord gal ukoll li biex imprizi zghar u ta’ dags medju jistghu

jidhlu fis-sejha huma ghandhom jinghagdu ma’ haddiehor.

Din il-Qorti ma tara |-ebda kontradizzjoni jew ‘oxymoron’ fir-ragunament
tal-Bord ta’ Revizjoni dwar il-Kuntratti Pubblici. Ibda biex, kif inghad waqt
li kien gieghed jigi mistharred aggravju precedenti, ma huwa veru xejn li
[-artikolu 7(B)(b) tas-sejha jxekkel is-sehem ta’ SMEs fdin is-sejha
ghaliex il-limiti li gew imposti fis-sejha jaqghu fil-fatturat ta’ SMEs kif
imfissra fl-artikolu 2 tar-Rakkomandazzjoni tal-Kummissjoni 2003/361CE

tas-6 ta’ Mejju 2003 dwar it-tifsira ta’ imprizi mikro, zghar u ta’ dagqs medju;

Lil hemmm minn dan, huwa ¢ar li meta I-Bord ta’ Revizjoni dwar il-Kuntratti
Pubbli¢i kien gieghed jaghmel riferenza ghall-fatt li SMEs jistghu
jissodisfaw il-kriterju tal-esperjenza billi jinghaqgdu ma’ terzi, il-Bord ta’

Revizjoni ma kienx gieghed jagla’ dan minn Zniedu izda kien gieghed

12
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jghid dan b’riferenza c¢ara ghall-artikolu 63 tad-Direttiva 2014/24/UE, i
jitkellem sewwasew fuq id-dipendenza fuq il-kapacitajiet ta’ entitajiet
ohra. Dan l-artikolu tad-Direttiva gie mdahhal fir-regolament 235(1) tar-

Regolamenti dwar I-Akkwist Pubbliku, li jagra hekk:

“Fir-rigward tal-kriterji relatati mal-qaghda ekonomika u finanzjarja kif
stabbilit skont ir-regolamenti 218 sa 221, u I-kriterji relatati mal-abbilta
teknika jew professjonali kif stabbilit skont ir-regolamenti 222 u 223,
operatur ekonomiku jista’, fejn dan ikun adegwat u ghal kuntratt
partikolari, jiddependi fuq il-kapacitjiet ta’ entitajiet ohra, irrilevanti min-
natura legali tar-rabtiet li ghandu maghhom. Fir-rigward tal-kriter;ji
relatati ma I-kwalifiki edukattivi u professjonali kif jinsabu fir-regolament
232(f), jew l-esperjenza professjonali rilevanti, |-operaturi ekonomici
Jistghu madankollu jiddependu biss fuq il-kapacitajiet ta’ entitajiet ohra
meta dawn tal-ahhar ser iwettqu I-hidmiet jew is-servizzi li ghalihom
huma mehtiega dawn il-kapacitajiet. Meta operatur ekonomiku jkun irid
jiddependi fuq il-kapacitajiet ta’ entitajiet ohra, dan ghandu jaghti prova
lill-awtorita kontraenti li huwa ser ikollu r-rizorsi mehtiega ghad-
dispozizzjoni tieghu, perezempju, billi jipprezenta impenn minn dawk I-
entitajiet ghal dan il-ghan”

Li offerent prospettiv jista’ jistrieh fuq il-hiliet ta’ terzi, bhalma qal il-Bord
ta’ Revizjoni dwar il-Kuntratti Pubbli¢i, huwa msahhah ukoll mill-

Professur Sue Arrowsmith, fpagna 1215, tal-ktieb taghha fuq

imsemmi, meta tghid,

“As with economic and financial standing, so with technical and
professional ability, the directive/regulations provide expressly for the
possibility of tenderers to rely on resources of others to demonstrate
their capacity to carry out the contract.”
Anke fil-gurisprudenza tal-Unjoni Ewropea dan il-punt jekk offerent jistax
jogghod fuq il-hiliet teknici ta’ haddiehor gie trattat faktar minn okkazjoni
wahda. Fil-kaz Ballast Nedam Groep NV v. lI-Belgju (Kaz C-389/92)

dec¢iz fl-14 ta’ April 1994, il-Qorti Ewropea tal-Gustizzja tenniet li

13
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kumpanija setghet tistrieh fuq I-esperjenza u |-kapacitajiet teknici tas-
sussidjarji taghha minkejja li dawn tal-ahhar kellhom personalita legali
distinta u separata minnha. F’paragrafu 15 tas-sentenza intgal li, “a
holding company which does not itself execute works may not, because
its subsidiaries which do carry out works are separate legal persons, be
precluded on that ground from participation in public works contract

procedures.”

L-istess principju gie mhaddan ukoll fis-sentenza Holst Italia SpA v.
Comune di Cagliari (Kaz C-176/98) maqtugh fit-2 ta’ Dicembru 1999 fejn
intgal i
“A party cannot be eliminated from a procedure for the award of a public
service contract solely on the ground that that party proposes, in order
to carry out the contract, to use resources which are not its own but
belong to one or more other entities. It is therefore permissible for a
service provider which does not itself fulfil the minimum conditions
required for participation in the procedure for the award of a public
service contract to rely, vis-a-vis the contracting authority, on the
standing of third parties upon whose resources it proposes to draw if it
is awarded the contract.”
F'kaz sussegwenti li kien jikkon¢erna direttament il-kuncett ta’
‘subcontracting’, fl-ismijiet Siemens AG Osterreich and ARGE Telekom
& Partner V. Hauptverband der dsterreichischen
Sozialversicherungstrager maqtugh fit-18 ta’ Marzu 2004, il-Qorti
Ewropea tal-Gustizzja ma sabet xejn hazin fil-fatt |li kuntrattur bhala

esperjenza u hila teknika jistrieh fuq subkuntrattur. Infatti I-Qorti galet li,

“A tenderer claiming to have at its disposal the technical and economic
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capacities of third parties on which it intends to rely if the contract is

awarded to it may be excluded only if it fails to demonstrate that those

capacities are in fact available to it”;

Anke fiz-zminijiet viéin tallum il-Qorti Ewropea tal-Gustizzja ma biddlitx
din il-fehma taghha anzi kompliet taghfas fugha (ara Swm Costruzioni 2
Spa Mannocchi Luigino Di v. Provincia di Fermo (Kaz C-94/12) dec¢iz
fl-10 ta’ Ottubru 2013, Pippo Pizzo v. CRGT Srl (Kaz C-27/15) deciz fit-
2 ta’ Gunju 2016, Ambisig — Ambiente e Sistemas de Informac&o
Geogréfica SA v. AICP — Associacao de Industriais do Concelho de
Pombal (Kaz C-46/15) deciz fis-7 ta’ Lulju 2016 u Wroctaw — Miasto
na prawach powiatu v. Minister Infrastruktury i Rozwoju (Kaz C-

406/14) deciz fl-14 ta’ Lulju 2016);

Ta’ min jghid ukoll, li din il-pozizzjoni giet ukoll ikkonfermata min din il-
Qorti fis-sentenza Island Insurance Brokers Limited et .
Korporazzjoni Enemalta et deciza fit-30 ta’ Mejju 2014, fejn inghad li
skont l-artikoli 47(2) u 48 (3) tad-Direttiva 2004/18/KE (illum misjuba fl-
artikolu 63 tad-Direttiva 2014/24/UE), offerent jista’ jirrikorri ghal aktar

minn impriza wahda ghall-esperjenza mehtiega;

Ghalhekk fuq I-iskorta tal-ligi u tal-gurisprudenza, wiehed ghandu jasal

ghall-konkluzjoni li offerent ghandu kull dritt li f'sejha pubblika jistrieh fuq
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il-kapacitajiet ta’ terzi persuni. Jigi b’hekk, li I-argument tal-kumpanija
appellanti li I-Bord ta’ Revizjoni dwar il-Kuntratti Pubbli¢i “ppostula

oxymoron” huwa ghalkollox hazin u ghalhekk ghandu jigi michud;

ll-kumpanija appellanti targumenta wkoll li I-Bord ta’ Revizjoni dwar il-
Kuntratti Pubbli¢i qal hazin li fl-artikolu 7(B)(c)(i) tad-dokument tas-sejha
kien hemm imnizzel, “all types of cleaning services” ghaliex il-kliem li kien
hemm miktub f'dan I-artikolu kien “services of a similar nature”; dan,

pero’, hu tfettiq zejjed.

Meta |-Bord ta’ Revizjoni uza I-kliem “all types of cleaning services” huwa
ma kienx gieghed ji¢cita verbalment mill-artikolu 7(B)(c)(i) tad-dokument
tas-sejha. Li kien gieghed jghid il-Bord huwa li ladarba s-suggett tas-
sejha kien imfisser b’'mod generali bhala “Environmentally Friendly
Cleaning and Ancillary Services In An Environmentally Friendly Manner”,
allura fil-lista ta’ xoghlijiet imwettqa fl-ahhar tlitt snin, l-operatur seta’

prattikament inizzel kull bic¢a xoghol ta’ tindif li huwa wettaq.

Din il-Qorti ma tara xejn hazin f'dan ir-ragunament tal-Bord ta’ Revizjoni.
Anzi dan ir-ragunament huwa wiehed tajjeb u li jagbel mal-iskop tal-frazi,
“services of a similar nature”, misjuba fl-artikolu 7(B)(c)(i) tad-dokument
tas-sejha viz. li bhala prova tal-hila teknika u professjonali tieghu huwa

ghandu jsemmi lista ta’ xoghlijiet li wettaq li ghandhom x’jagsmu mat-
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tindif. Tassew il-frazi, “services of a similar nature”, hija tant miftuha li din

tinkludi fiha kull xoghol ta’ tindif;

ll-kumpanija appellanti terga’ ssostni li hija kapaci twettaq il-kuntratt mertu
ta’ din is-sejha ghaliex hija ga geghda fil-prezent toffri s-servizzi taghha
fSan Vin¢enz De Paul. Tghid ukoll li I-kriterju tal-hila teknika kellu jigi
msejjes fuq certifikazzjoni ta’ servizz passati u mhux fuq flus. Terga’
tirrepeti li hija I-mano d’opera u I-logistika mhux il-finanzi li huma rilevanti

fl-istharrig tal-hila teknika u professjonali.

Jissokta jinghad, li I-fatt li I-kumpanija appellanti geghda attwalment
tipprovdi s-servizzi taghha f'San Vin¢enz De Paul huwa immaterjali ghall-
vexata quaestio ladarba sa issa m’ahniex geghdin nistharrgu I-offerta tal-

kumpanija appellanti.

Din il-Qorti langas ma tista’ tac¢etta l-argument tal-kumpanija appellanti
li I-kriterju dwar il-hila teknika u professjonali kellu jkun imsejjes fuq
servizzi moghtija f'San Vincenz De Paul fil-passat. Li kieku sar hekk, is-
sejha kienet tkun wahda kontra I-ligi ghaliex il-kompetizzjoni ma kinitx
tkun wahda miftuha izda kienet tkun wahda maghluga biss ghal min ta
servizzi fSan Vin¢enz De Paul. Hada li tiddiskrimina favur operaturi i

hadmu f'San Vin¢enz Paul, u mill-banda |-ohra tiddiskrimina kontra
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operatur li sa issa gatt ma kellu opportunita jipprovdi servizz fSan

Vinéenz De Paul.

Dejjem fuq dan I-aggravju, il-kumpanija appellanti tghid hazin li s-servizzi
taghha ma jistghux ikunu kwantifikabbli fi flus. Wiehed ghandu jitfhem li I-
ghan tal-ezistenza tal-kumpanija appellanti huwa wiehed ta’ sura
kummercjali u mhux ta’ sura filantropika. Ghalhekk ladarba hija ma
taghtix servizzi b’xejn izda taghti servizzi bi hlas, mhux minnu |i I-
kumpanija appellanti mhijiex fqaghda li tikkwantifika I-valur tal-progetti li

hija wettget fdawn I-ahhar tlitt snin;

ll-kumpanija appellanti tiimenta mill-fatt li skont hi |I-Bord ta’ Revizjoni
dwar il-Kuntratti Pubbli¢i nagas milli jinvestiga kif |-awtorita kontraenti
waslet ghac-cifra ta’ tnax-il miljun ewro. 1zzid tghid li I-Bord ta’ Revizjoni
dwar il-Kuntratti messu hares kemm nefqet I-awtorita kontraenti fit-tlett
snin li ghaddew. Tikkonkludi billi tghid li I-limitu ta’ esperjenza fuq progetti

ta’ thax-il sena huwa wiehed ecécéessiv.

Fil-fehma tal-Qorti anke dan |-aggravju ma huwa tajjeb xejn. Qabel xejn,
ladarba kienet il-kumpanija appellanti li kienet geghda tallega li I-limitu ta’
tnax-il miljun kien wiehed ec¢c¢essiv u sproporzjonat, allura kien jaqa’
fugha d-dmir li turi li dan tabilhaqq kien minnu. L-irwol tal-Bord ta’

Revizjoni dwar il-Kuntratti Pubbli¢i, bhal dak ta’ kull qorti u ta’ kull tribunal
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b’funzjonijiet gudizzjarji, mhuwiex dak ta’ inkwizitur li jogghod ifittex il-
provi hu. Kuntrarjament, xoghol il-Bord ta’ Revizjoni dwar il-Kuntratti
Pubbli¢i huwa li mill-provi li jitressqu quddiemu, jizen is-siwi tal-argumenti
mtellghin minn kull parti b'difiza tal-kaz taghha. Issa jekk fil-kaz taghna
ma ngabux provi bizzejjed li juru li I-capping tal-esperjenza impost mill-
awtorita kontraenti kien wiehed ec¢cessiv, dan kien nugqgas tal-kumpanija
appellanti li ma ppruvatx I-allegazzjoni taghha u mhux nuqqas tal-Bord ta’
Revizjoni dwar il-Kuntratti, li ma setax hlief jogghod fuq il-provi migjuba

quddiemu fid-dawl tal-principju li quod non est in actio non est in mundo.

ll-kumpanija appellanti lanqas ma’ tista’ tippretendi li din il-Qorti ghandha
toqghod biss fuq I-istqarrija taghha, li ghaliex hija ged tghid li I-limitu ta’
tnax-il miljun huwa ec¢cessiv allura dan huwa tabilhagq minnu. Kif imtenni
mill-Qorti tal-Appell fis-sentenza Noel Radmilli et v. Marion Pace
Bonello et maqgtugha fit-28 ta’ Dicembru 2001:
Hu ovvju i I-kawzi ma jistghux jigu decizi fuq impressjonijiet,
supposizzjonijiet u ipotesijiet. Jehtieg li jkun hemm il-provi cari u
adegwati li jnisslu fil-gudikant il-konvin¢iment illi versjoni jew ofira kienet
timmerita li tigi konsidrata bhala aktar attendibbli u kredibbli. Zgur ukoll
illi f'dan il-kaz kienu r-rikorrenti li kellhom jipprovaw b’mod sodisfacenti
I-premessi tat-talba taghhom.”
lI-Bord ta’ Revizjoni dwar il-Kuntratti Pubbli¢i u din il-Qorti huma marbuta
li jagtghu I-kaz fuq dak Ii jitressaq quddiemhom. Ghalhekk I-allegazzjoni

wahedha ta’ parti, langas biss mahlufa, mhijiex prova u ma tghoddx biex

fugha organu gudizzjarju jista’ jaghti I-gudizzju tieghu.
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Skont ir-regolamenti 28 et sequitur tar-Regolamenti dwar [-Akkwist
Pubbliku (Legislazzjoni Sussidjarja 174.04), awtorita kontraenti hija
marbuta |i taghti stima tal-kuntratt li hija behsiebha tohrog ghall-
kompetizzjoni pubblika. Il-ligi trid li dan il-valur stmat ghandu jkun validu

fil-mument li fih tintbaghat is-sejha ghall-kompetizzjoni.

lI-ligi tehtieg li awtorita kontraenti taghti valur stmat tal-kuntratt li hija
behsiebha taghti lill-privat u dan: (i) sabiex jigi verifikat jekk dak il-kuntratt
partikolari ghandux ikun regolat bir-Regolamenti dwar I-Akkwist Pubbliku;
(i) sabiex jigi stabbilit liema entita pubblika ghandha tmexxi u tamministra
dak l-akkwist skont ir-regolament 9; (iii) sabiex ikun jista’ jinhareg l-avviz
dwar I-ghoti ta’ kuntratt fil-Gurnal Uffigjali tal-Unjoni Ewropea; (iv) sabiex
wiehed jippjana minn qabel in-neqfa li sejra ssir ghal dak il-kuntratt halli
b’hekk wiehed jara jekk dik I-entita pubblika ghandhiex bizzejjed flejjes
jew fondi biex tidhol ghal dak il-kuntratt; u (v) sabiex ikun hemm ghamla
ta’ kontroll fuq in-nefqga li sejra ssir halli jigi zgurat li I-Gvern ma jonfogx

izzejjed jew aktar milli jmissu fuq prodott, xoghol jew servizz partikolari;

Ghalhekk mhux minnu dak li tghid il-kumpanija appellanti, li I-Bord ta’

Revizjoni dwar il-Kuntratti Pubbli¢ci ma kellha xejn fuq x’hiex timxi biex

tikkontrolla dwar il-valur stmat tal-kuntratt;
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Fid-dawl tal-premess, hu ¢ar li d-diversi lanjanzi tas-socjeta” appellanti
ma jistghux jintlagghu ghax mhux validi u langas konformi mal-prin¢ipji i
jirregolaw il-materja. Langas ma hu ppruvat jew muri b’mod sodisfaéenti
li dan il-kriterju tnizzel biex il-kuntratt jintrebah minn kumpanija wahda

biss.

Ghaldagstant, ghar-ragunijiet premessi, tiddisponi mill-appell ta’ X Clean
Ltd. billi tichad I-istess u tikkonferma s-sentenza li ta I-Bord ta’ Revizjoni
dwar il-Kuntratti Pubblic¢i fl-1 ta’ April, 2019, b’dan i tiffissa terminu gdid li

jaghlaq fil-31 ta’ Awwissu, 2019.

L-ispejjez marbuta ma’ dan l-appell ghandhom jithallsu mis-socjeta’

Rikorrenti appellanti X Clean Ltd.

Joseph Azzopardi Joseph R. Micallef Tonio Mallia
Prim Imhallef Imhallef Imhallef

Deputat Registratur
rm
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