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QORTI CIVILI
PRIM’'AWLA
(Gurisdizzjoni Kostituzzjonali)

ONOR. IMHALLEF
LAWRENCE MINTOFF

Seduta tat-8 ta’ Lulju, 2019

Rikors Numru 54/2018 LM

Mary Gauci (K.l. 1019747M)

Vs.

Joan Azzopardi (K.l. 368546M) u ghal kull interess li jista’ jkollhom Kevin
Azzopardi (K.l. 220578 M) u Nori Marie Azzopardi (K.l. 387990M);
u I-Avukat Generali

lI-Qorti,

Rat ir-Rikors Kostituzzjonali imressaq fil-15 ta’ Mejju, 2018 mir-rikorrenti
Mary Gauci (K.I. 1019747M) (minn issa ‘il quddiem “ir-rikorrenti”) fejn

issottomettiet dan li gej:

1. i r-rikorrenti Mary Gauci (K.l. 1019747M) hija bint Espedito u Carmela Borg, li
mietu fid-29 ta’ Jannar tas-sena 1992 u fil-21 ta’ Frar tas-sena 1998
rispettivament, u dan kif jirrizulta mic-certifikati tal-mewt (Dok. MG1 u MG2);
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2. i Mary Gauci hija I-unika wild u eredi universali tal-beni kollha tal-konjugi Borg
u dan kif jirrizulta mir-ricerki testamentarji (Dok. MG3 u MG4) u mit-testment fl-
atti tan-Nutar Angelo Sammut ippubblikat nhar is-16 ta’ Jannar tas-sena 1975
hawnhekk esebiti u mmarkat bhala (Dok. MG5), hekk kif iddikjarat fid-
dikjarazzjoni causa mortis tar-rikorrenti Mary Gauci fl-atti tan-Nutar Dott.
Pierre Cassar tat-30 ta’ Lulju tas-sena 1999 (ins. 12191/1999), esebit u mmarkat
Dok. MG6;

3. llli Carmela Borg kellha gia nofs sehem indiviz tal-fond numri 4/6 (gia 34 u 35) fi
Sqaqg numru 1, fi Triq Has-Sajjied, Birkirkara, li wirtet minghand il-genituri
taghha (Angelo Sciberras u Maria Sciberras xebba Buttigieg);

4. |lli Carmela Borg, u cioe omm Mary Gauci, wirtet in-nofs sehem indiviz I-iehor
minghand huha, guvni, Michele Sciberras, li miet bla testment nhar it-8 ta’
Novembru 1971 u dan kif muri permezz tac-certifikat tal-mewt u ricerki
testamentarji hawn annessi u mmarkati (Dok. MG7 (a) sa (¢) inkluzi);

5. llli d-dante causa tar-rikorrenti Mary Gauci, ¢ioe Espedito Borg u Carmela Borg,
kienu dahlu f’kuntratt mal-genituri tal-intimata, illum ukoll it-tnejn mejtin, liema
kuntratt kien ippubblikat fl-atti tan-Nutar Joseph Gatt nhar it-23 ta’ Gunju 1964,
(Dok. MGS8) fejn gie koncess il-fond fug imsemmi numru 4/6, Sqaq nru. 1 fi Trig
Has-Sajjied, Birkirkara, inkluz I-arja tieghu, b’titolu ta’ cens temporanju ta’
shatax-il sena, liema perijodu enfitewtiku beda mid-data tal-10 ta’ Gunju 1964,
bi skadenza nhar id-9 ta’ Gunju tas-sena elf disa’ mija u wiehed u tmenin (1981),
u dan kif stipulat skont klawsola numru wiehed (1) tal-istess kuntratt;

6. Il ¢-cens dovut skont il-klawsola numru tnejn (2) tal-kuntratt huwa ta’ LM25
(hamsa u ghoxrin Lira Maltin) (illum €58.22) fis-sena li jithallas kull tliet xhur bil-
quddiem;

7. i wara li sar il-kuntratt tal-10 ta’ Gunju 1964, il-legislatur ta’ dak iz-zmien
introduca permezz tal-Att XXIll tas-sena 1979, ligijiet li inter alia llum jinsabu ai
termini tal-Artikolu 12 tal-Kap. 158, fejn min huwa cittadin Malti u kien jokkupa
I-fond bhala residenza abitwali (bhall-kaz de quo), inghata I-fakolta bil-ligi li
jibga’ jokkupa I-fond wara z-Zmien tal-koncessjoni enfitewtika, b’titolu differenti
ta’ kera, wara I-ghelug tac-cens temporanju, skont I-Artikolu 12(2) et seq. tal-
Kap. 158;

8. llli I-kirja lokatizja prezenti hija ta’ €100 u/jew somma verjuri, kull sitt xhur, u
dan kif impost bil-mod ta’ kif tirregola I-ligi ai termini tal-imsemmi Att XXIII tal-
1979, u wkoll ai termini issa tal-Att X tas-sena 2009;

9. lli meta saret il-koncessjoni enfitewtika mid-dante causa tar-rikorrenti Mary
Gauci, (li llum wirtet id-drittijiet marbuta mal-fond), dawn qatt ma kienu jafu,
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jew setghu jkunu jafu bl-implikazzjonijiet tal-ligi kif impost mil-legislatur skont |-
Att XXIll tas-sena 1979;

10. Illi I-ligi tal-Att XXIlI tas-sena 1979, dahlet mhux biss b’mod prospettiv izda wkoll
b’infurzar retroattiv, fejn bhal fil-kaz de quo, ir-rikorrenti gew effettwati u
ppregudikati bil-bidla fil-ligi, billi mal-gheluq tal-koncessjoni enfitewtika nhar id-
9 ta’ Gunju 1981, l-enfitewta baqghu jirrisjedu fil-post mertu tal-kawza, u dan
kif jirrizulta mill-kopji tar-Registru Elettorali ta’ Ottubru tas-sena 1980 (Dok.
MG9), Mejju u Settembru tas-sena 1981, li kopji tal-estratt geghdin jigu hawn
annessi u mmarkati Dok. MG10 (a) sa (d);

11. Hlli l-intimati ghadhom jirrisjedu fil-fond sallum hekk kif jixhdu I-kopji tar-
Registru Elettorali tas-sena 1985, 1990, 1995, 2000, 2005, 2010, 2013, 2016 u
2017 (hawnhekk annessi u mmarkati Dok. MG11 (a) sa (i));

12. llli r-rikorrenti, b’din il-kawza tilmenta |i gieghda tigi mcahhda mill-fond
proprjeta taghha u mir-reali godiment ta’ gidha, fejn il-kundizzjonijiet imposti
mil-ligi permezz tal-Att XXIll tal-1979 huma sproporzjonati ghall-ghanijiet i
ghandha I-ligi stess, fejn effettivament ir-rikorrenti hija mcahhda mir-reali
tgawdija tal-proprjeta taghha meta jitqies illi I-kirja li tithallas hija dik ta’ €100
kull sitt xhur biss u/jew somma verjuri, liema kirja hija ghal Zzmien indefinit u
certament ma tirriflettix il-valur reali u kummercjali tal-lum sabiex jinkera post
simili;

13. llli hekk kif jidher mill-istima tal-Perit Victoria Farrugia Galea datat 23 ta’
Ottubru 2017, hawn anness u mmarkat (Dok. MG12), il-kera attwali ta’ €200
fis-sena ma tirriflettix il-valur fis-suq tal-proprjeta b’tali mod illi r-rikorrenti hija
ppregudikata milli taghmel uzu jew gqligh gust kummercjali mill-proprjeta
taghha billi I-kirja llum ta’ €200 u/jew somma verjuri, fis-sena hija imposta mill-
provvedimenti tal-Kap. 158;

14. llli sitwazzjoni analoga ghall-kaz odjern diga giet trattata mill-Qorti Ewropea
tad-Drittijiet tal-Bniedem fil-kaz Amato Gauci vs Malta (Appl. Nru. 47045/06)
deciza fil-15 ta’ Settembru 2009, fejn il-Qorti filwaqt li kkonkludiet li jezZisti ksur
tal-Artikolu 1 tal-Ewwel Protokoll tal-Konvenzjoni Ewropea billi galet li jehtieg li
jkun hemm element ta’ proporzjonalita — “The requisite balance will not be
struck where the person concerned bears an individual and excessive burden”.

15. 1lli fil-kawza fuq citata Amato Gauci vs Malta il-Qorti tenniet li ghalkemm il-
Gvern igawdi minn margni ta’ apprezzament wiesgha fil-kontroll tal-kera ...
“nevertheless this may not lead to results which are manifestly unreasonable,

such as amounts of rent allowing only a minimum profit.”
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16. llli megjus il-kera baxxa u l-incertezza legali jekk qattx ir-rikorrenti ser tkun fil-
pozizzjoni li tirkupra t-tgawdija tal-proprjeta taghha fi Zmien ragonevoli, meqjus
ukoll il-fatt illi I-possibilita li I-intimata titlag mill-fond minn jeddha hija remota,
u megqjus in-nuqqas ta’ garanziji procedurali sabiex is-sid tkun tista’ tiehu lura I-
pussess u t-tgawdija ta’ hwejjigha, ir-rikorrenti kellha tiftah din il-kawZza, billi
ma ghandha ebda rimedju ulterjuri li setghet taghmel, specjalment fid-dawl tal-
fatt illi anke Zewg qraba tal-intimati huma registrati fuq tali fond, hekk kif muri
mir-registri elettorali esebiti.

17. Illi I-Qorti ghandha tapprezza illi filwaqt illi I-intimata Joan Azzopardi hija bint I-
enfitewta originali ta’ koncessjoni enfitewtika illi skadiet sitta u tletin sena ilu
fis-sena 1981, u illi I-familjari taghha Kevin Azzopardi (K.I. 220578M) u Nori
Marie Azzopardi (K.I. 387990M) ghadhom registrati bhala residenti fl-istess
imsemmi post, ir-rikorrenti Mary Gauci li llum iggib sebghin sena gatt ma tista’
tkun taf meta ser tiehu lura I-pussess u t-tgawdija tal-fond proprjeta taghha;

18. llli ma jezistu I-ebda salvagwardji xierqa mmirati sabiex jinkiseb bilanc bejn |-
interessi tas-sid u tal-kerrej, anki fid-dawl tal-emendi I-godda skont |-Att X tas-
sena 2009, u ghalhekk ma jezisti I-ebda rimedju effettiv illi bih ir-rikorrenti tista’

tiehu lura I-pussess tal-fond taghha, u kwindi kien ghalhekk li r-rikorrenti kellha

tintavola din il-kawza quddiem din il-Qorti Kostituzzjonali;

19. llli fil-kawZza Maria Ludgarda Borg et vs Rosario Mifsud et deciza fid-29 ta’ April
2016 u fil-kawza Maria Stella Azzopardi Vella vs AG et deciza mill-Qorti
Kostituzzjonali tat-30 ta’ Settembru 2016, iddikjaraw illi I-artikolu 12 tal-
Ordinanza li Tnehhi I-Kontroll tad-Djar (Kap. 158 tal-Ligijiet ta’ Malta) huwa
inkonsistenti mad-dritt fundamentali tar-rikorrenti taht |-Artikolu 1 tal-Protokoll
1 tal-Konvenzjoni Ewropea ghad-Drittijiet tal-Bniedem u tal-Libertajiet
Fondamentali liema Konvenzjoni saret parti integrali tal-ligijiet ta’ Malta taht il-
Kap. 319 tal-Ligijiet ta’ Malta;

20. lli r-rikorrenti intavolat ittra ufficjali bin-numru 259/2017 datata nhar is-26 ta’
Jannar 2017 fejn talbet lill-intimati Azzopardi sabiex jivvakaw il-fond mertu tal-
kawza, u dan kif jirrizulta mill-anness Dok. MG, liema ittra ufficjali bagghet ma
gietx imwiegba mill-intimata Giovanna (Joan) Azzopardi;

Ghaldagstant ir-rikorrenti titlob bir-rispett, prevja kwalsiasi dikjarazzjoni necessarja
u moghtija I-provvedimenti opportuni, li din I-Onorabbli Qorti joghgobha tagta’ u
tiddeciedi I-kawza billi:

1. Tiddikjara illi I-artikoli 12 (2) u 12 (3) tal-Kapitolu 158 jiksru u jivvjolaw id-
dritt fundamentali tar-rikorrenti ghat-tgawdija tal-proprjeta taghha bin-
numru 4/6 (gia 34/36), Sqaq nru. 1, fi Trig Hal Sajjied, Birkirkara, inkluz bl-
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arja tieghu u s-sottoswol, u dan bi ksur tal-Ewwel Artikolu tal-Ewwel
Protokoll tal-Konvenzjoni Ewropea ghall-Protezzjoni tad-Drittijiet u
Libertajiet Fundamentali, liema konvenzjoni saret parti integrali tal-ligijiet
domestici taghna permezz tal-Kap. 319 tal-Ligijiet ta’ Malta;

2. Tiffissa kumpens xieraq ghal tali vjolazzjoni stante I-fatt li r-rikorrenti
sofriet in-nuqqas tat-tgawdija tal-proprjeta taghha ghal dawn is-snin
kollha, (senjatament circa sitta u tletin (36) sena), u imghax mid-data tal-
likwidazzjoni sal-pagament effettiv;

3. Tordna lill-intimati Azzopardi sabiex entro terminu qasir u perentorju li
tistabbilixxi I-Qorti jivwakaw mill-fond bin-numru 4/6, Sqaq nru. 1, fi Trig
Has-Sajjied, Birkirkara, inkluz bl-arja tieghu u s-sottoswol, u dan prevja u
jekk necessarju taht is-supervizjoni ta’ perit nominandi, jekk dan ikun
necessarju;

4, Minghajr pregudizzju ghat-talbiet precedenti, taghti lir-rikorrenti dawk ir-
rimedji kollha i jidhrilha xierqa fic-cCirkustanzi, sabiex ir-rikorrenti tiehu
lura I-pussess u t-tgawdija tal-fond proprjeta taghha bin-numri 4 u 6 fi
Sqaq nru. 1 fi Trig Has-Sajjied, Birkirkara;

Bl-ispejjez u bl-imghax legali mid-data tas-sentenza sad-data tal-pagament
effettiv. B’riserva ghal kull dritt ta’ danni ghall-kirjiet mitlufa skont il-ligi.

Rat ir-Risposta tal-intimati kollha Joan Azzopardi (ID 368546M), Kevin
Azzopardi (ID 220578M), u Nori Marie Azzopardi (ID 387990M) (minn issa ’l
quddiem “l-intimati Azzopardi”), li giet ipprezentata fit-30 ta’ Mejju, 2018, i

biha e¢cepew:

1. [lli I-Fintimata Joan Azzopardi ghandha titolu validu fil-ligi ta’ lokazzjoni bis-sahha
tal-ligi li sa llum ghadha fis-sehh;

2. llli anke jekk ghall-grazzja tal-argument ir-rikorrenti tinghata ragun fis-sens li d-
dispozizzjonijiet tal-ligi jivvjolaw id-dritt fundamentali taghha ghall-proprjeta
privata taghha, dan ma ffissirx li I-intimati jinsabu bla titolu ghaliex I-intimati
xorta wahda jkollhom titolu emergenti minn ligi li ghadha fis-sehh. Ghalhekk ma
jistax ikun hemm [|-izgumbrament bhala konsegwenza legali ta’ dan;

3. i fil-mument tal-konverzjoni ‘ope legis’ tat-titolu tal-intimata Joan Azzopardi, I-
istess Mary Gauci qua sid irrikonoxxiet lill-intimata J. Azzopardi bhala Inkwilina
tant li taccetta I-kera minghandha u baqgghet twettaq dan sa ricenti. Ghalhekk
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ma tistax issa f'daqgqa u ghaliex hekk konvenjenti ghaliha, tghid li I-kondizzjonijiet
ta’ din il-kirja mhumiex gusti meta hija zgur li ta’ langas akkwexxiet ghaliha;

4. |llli certament li I-Istat igawdi d-diskrezzjoni wiesgha fl-apprezzament ta’ htigijiet
socjali tal-pajjiz u tal-ghazla tal-mizuri li ghandhom jittiehdu sabiex jigu indirizzati
I-htigijiet socjali, filwagqt li Zommu bilanc¢ bejn I-interessi tal-inkwilin (f'dan il-kaz
mara anzjana) li certament m’ghandhiex fejn tmur u b’mezzi finanzjarji pjuttost
ristretti u l-interessi patrimonjali tas-sid;

5. lli, subordinatament u minghajr hsara ghas-suespost, dwar I-ilment marbut mal-
isproporzjon fil-kera, jissokta jinghad, li bil-migja tal-Artikolu 39(4A) tal-Att X tal-
2009, il-valur tal-kera ma baqghetx toghla biss kull hmistax-il sena skont |-
Artikolu 12(2) tal-Kap. 158 tal-Ligijiet ta’ Malta, izda kull tliet snin skont I-Artikolu
1531 C tal-Kap. 16 tal-Ligijiet ta’ Malta. Ghalhekk isegwi li I-kera mhix dagstant
sproporzjonata meta mqgabbla mal-valur tal-fond in kwistjoni u meta wiehed igis
li hemm prezenti ghanijiet legittimi mehuda fl-interess pubbliku, bhal ma hawn
f’dan il-kaz, il-kumpens dovut lis-sidien minhabba I-indhil fit-tgawdija ta’ gidhom,
jigbed lejh ammont li jkun ferm angas mill-valur shih tas-sugq;

6. llli maghdud ma’ dan meta wiehed jigi biex ikejjel il-mizien tal-proporzjonalita
wiehed irid iqgis ukoll li I-protezzjoni tal-kera taht I-Artikolu 12 (2) tal-Kap. 158 tal-
Ligijiet mhijiex perpetwa;

7. llli ghalhekk meta wiehed jizen dan kollu, il-konkluzjoni hija li anke dan il-parti
tal-ilment tar-rikorrenti dwar in-nuqgqas ta’ proporzjonalita mhuwiex gustifikat
ghaliex ma hemm [-ebda ksur tal-ewwel Artikolu tal-Ewwel Protokoll tal-
Konvenzjoni Ewropea u kwindi kull talba ghall-kumpens prospettata mir-
Rikorrenti wkoll mhijiex misthoqqa;

8. lllijidher car li r-rikorrenti hadet dan il-pass f'dagqa wahda ghaliex gie ppubblikat
abbozz ta’ ligi bin-numru 42 tas-sena 2018 li ged jigi diskuss issa fil-Kamra tad-
Deputati fejn ser johloq bilan¢ gdid bejn I-interessi tas-sid u tal-inkwilin u dan
aktar u aktar a favur l-interessi patrimonjali tas-sid. Ghalhekk dan johrog car |-
animu tar-rikorrenti li I-uniku objettiv taghha hu li tkec¢i mara anzjana minn fond
u thalliha bla saqaf fuq rasha fl-aktar mument vulnerabbli ta’ hajjitha;

9. Salv linji difensjonali ulterjuri hekk kif permessi mil-ligi.

Ghaldagstant it-talbiet ta’ Mary Gauci ghandhom jigu michuda a spejjez
esklussivament taghha.

Dagstant I-intimati ghandhom I-unur li jwiegbu lil din I-Onorabbli Qorti u jhallu ghall-
gudizzju savju u superjuri ta’ din I-Onorabbli Qorti.
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Rat ir-Risposta tal-Avukat Generali (minn issa ’l quddiem “l-intimat Avukat

Generali”) li giet ipprezentata fit-8 ta’ Gunju, 2018, li biha e¢cepixxa:

1. llli I-esponent jopponi I-pretensjonijiet avvanzati mir-rikorrenti bhala s-sid tal-
fond u jeccepixxi illi ma sehh I-ebda ksur tad-drittijiet fundamentali tal-bniedem
fil-konfront taghha ai termini tal-Artikolu 1 tal-Ewwel Protokoll;

2.1 llli subordinatament u minghajr pregudizzju ghas-suespost, fl-ewwel lok, fil-
mertu trid tingieb prova tal-fatti kif allegati mir-rikorrenti, inkluz tal-proprjeta, u
l-istess ghandha tispjega r-ragunijiet li ghalihom qed issostni li sehh ksur tad-
drittijiet fundamentali taghha;

2.2 lli fit-tieni lok, I-allegazzjonijiet tar-rikorrenti bhala s-sid huma infondati fil-fatt
u fid-dritt in kwantu I-fond in kwistjoni jidher li huwa okkupat fuq bazi legali ai
termini tal-Kap. 158 tal-Ligijiet ta’ Malta;

2.3 lli fit-tielet lok, fir-rigward tal-Artikolu 1 tal-Ewwel Protokoll ghandu jinghad li
meta I-iskop pubbliku jkun wiehed socjali, il-valur li jigi pretiz minn sid il-fond
bhala kumpens ghall-uzu li ged isir mill-fond ma jistax jitkejjel mill-valur li I-fond
igib fis-suq kieku jinbiegh jew jinkera mill-gdid f’xi mument partikolari, diment
illi I-kumpens moghti ghall-kontroll tal-uzu tal-proprjeta jkun fil-kuntest ta’ ligi li
jkollha ghan socjali ta’ interess generali (“pursues a purpose of general interest
which was not manifestly without foundation,”);*

2.4 llli fir-raba’ lok, il-provvediment tal-Kap. 158 bl-ebda mod ma jikkostitwixxi
tehid forzuz tal-proprjeta jew tehid obbligatorju izda kontroll ta’ uzu ta’
proprjeta fil-parametri tal-Konvenzjoni Ewropea;

Ili minghajr pregudizzju ghas-suespost, sabiex jinghad li kien hemm tehid forzuz
jew obbligatorju, jehtieg li persuna tigi Zvestita minn kull dritt li ghandha fugq il-
proprjeta, filwaqt li fil-kaz odjern I-istat sempliciment irregola sitwazzjoni socjali
fl-ambitu tal-protezzjoni tal-interess generali tas-socjeta, minghajr pero ma gew
ippregudikati d-drittijiet tas-sid in kwantu din hija proprjetarja tal-fond de quo;

Inoltre, il-hsieb tal-Kostituzzjoni jorbot ukoll ma’ dak li nghad mill-Kummissjoni
fi Strasbourg fil-kaz Connie Zammit and Others vs Malta® li stqarret li:

“The Commission recalls the case-law of the Commission, and Court which
recognises that state intervention in socio-economic matters such as housing is
often necessary in security social justice and public benefit. In this area, the

! Mellacher and Others vs Austria, 1989.
? Detiza (12.01.1991).
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margin of appreciation is available to a legislature in implementing social and
economic policies is necessarily a wide one both with regards to a problem of
public concern warranting measures of control and as to the choice of the rules
for the implementation of such measures.”

2.5 llli fil-hames lok, huwa fatt maghruf li I-ghan wara d-dispozizzjonijiet legali
rilevanti tal-Kap. 158 hu li kemm jista’ jkun kulhadd ikollu fejn joqghod u li I-uzu
tal-proprjeta anke privata jghin biex dan isehh. llli certament dan jikkwalifika
bhala interess generali ghall-fini ta’ dawn I-artikoli;

2.6 llli fis-sitt lok, il-mizura ta’ kontroll ta’ uzu ta’ proprjeta li ghaliha ged tigi
soggetta r-rikorrenti hija wahda temporanea, u dan ukoll peress illi ¢-Cirkostanzi
li fihom hija tista’ tirriprendi I-proprjeta twessghu bid-diversi emendi li saru fir-
regolament tal-istitut tal-kera ta’ fondi residenzjali matul iz-zmien. Huwa wkoll
fatt illi r-rikorrenti gieghda tigi kkompensata ghall-kontroll ta’ uzu tramite
awment regolari tal-kera permezz tal-Att X tas-sena 2009;

3. Salv eccezzjonijiet ohra, jekk ikun il-kaz.

Ghaldagstant, I-esponent jitlob bir-rispett li din I-Onorabbli Qorti joghgobha tichad
it-talbiet kif dedotti fir-Rikors Promutur bhala infondati fil-fatt u fid-dritt stante li ma
hemm ebda ksur tad-drittijiet fundamentali tar-rikorrenti ai termini tal-Artikolu 1
tal-Ewwel Protokoll tal-Konvenzjoni Ewropea; bl-ispejjez kontra taghha.

Rat I-atti kollha tal-kawza.

Rat id-dokumenti li gew esebiti in atti.

Rat il-verbal tal-udjenza tal-1 ta’ Marzu, 2019, fejn il-partijiet inghataw il-
fakolta li jaghmlu noti ta’ sottomissjonijiet, u fejn il-kawza thalliet ghal-lum

ghas-sentenza.

Rat in-noti ta’ sottomissjonijiet tal-partijiet.
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Provi u rizultanzi

Ir-rikorrenti pprezentat kopji tac-certifikati tal-mewt tal-genituri tar-rikorrenti,
Espedito Borg®> u ta’ Carmela Borg”; kopja tar-ricerki testamentarji tal-istess
konjugi Borg’; kopja tat-testment unica charta li sar minn Espedito u Carmela
Borg fl-atti tan-Nutar Angelo Sammut fis-16 ta’ Jannar, 1975° |i permezz
tieghu nnominaw u istitwew bhala |-unika eredi taghhom lil binthom Maria
Gauci; kif ukoll kopja tad-dikjarazzjoni causa mortis tat-30 ta’ Lulju, 1999 li
saret mir-rikorrenti Mary Gauci wara I-mewt ta’ ommha Carmela Borg’, fejn
fost beni ohrajn gie ddikjarat il-fond urban numru 34/35 fi Triq Has-Sajjied,
Birkirkara, bhala fond mikri lil terzi versu I-kera ta’ erbghin Lira Maltin (LM40)
fis-sena. Ir-rikorrenti pprezentat ukoll kopja tac-certifikat tal-mewt ta’ Michele
Sciberras, hu Carmela Borg®, flimkien mar-ricerki testamentariji tieghu®, u att
tat-23 ta’ Gunju, 1964 fl-atti tan-Nutar Joseph Gatt, |i permezz tieghu Carmela
Borg u Michele Sciberras kienu kkoncedew favur Carmelo Debono, missier I-
intimata Joan Azzopardi, il-fond numru 34/35, Alley 1, Triqg Has-Sajjied,
Birkirkara, b’titolu ta’ koncessjoni enfitewtika temporanja.”® Ir-rikorrenti
pprezentat ukoll diversi kopji ta’ estratti mir-Registru Elettorali, li jibdew mill-
1980 ’il quddiem, sabiex tindika li l-intimati Mario u Joan Azzopardi ilhom
irregistrati bhala li jirrisjedu fl-imsemmi fond sa minn dak iz-zmien.'* Wara s-
sena 1995, bdew jidhru rregistrati bhala votanti fil-post Rodney Azzopardi,

Kevin Azzopardi u Nori Marie Azzopardi. Ir-rikorrenti pprezentat ukoll

A fol. 10 tal-process.
4Afo/. 11 tal-process.
> A fol. 12 et seq. tal-process.
GAfo/. 15 tal-process.
7Afol. 17 tal-process.
8A fol. 20 tal-process.
9Afo/. 21 u 22 tal-process.
10 A fol. 23 tal-process.
1 A fol. 30 et seq. tal-process.
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valutazzjoni mhejjija mill-Perit Victoria Farrugia Galea bil-valur lokatizju u |-

valur ta’ din il-proprjeta mis-sena 1997 ’il quddiem.*?

Ir-rikorrenti pprezentaw ukoll kopja ta’ ittra uffi¢jali mibghuta lill-intimata
Joan Azzopardi fis-26 ta’ Jannar, 2017", fejn sar riferiment ghall-kuntratt ta’
¢ens temporanju tat-23 ta’ Gunju, 1964, fejn gie konéess lill-missier |I-intimata
[-fond inkwistjoni, u talbuha tizgombra minnu in vista tal-fatt li I-Att XXXII tas-

sena 1979 dahal fis-sehh wara li kienet inghatat din il-koncessjoni enfitewtika.

Fl-udjenza tat-18 ta’ Gunju, 2018, il-Qorti hatret lill-Perit Tekniku Godwin
Abela sabiex wara li ja¢cedi fuq il-fond mertu tal-kawza, jistabbilixxi |-valur
lokatizju tal-fond mis-sena 1981 sal-lum, u jirrelata dwar kif il-valur lokatizju

tal-imsemmi fond zdied tul is-snin.

Ir-rikorrenti fl-affidavit taghha galet™ li hija I-unika bint tal-koppja Espedito u
Carmela Borg, u li |-proprjeta li llum iggib in-numru 4/6 (gia 34/35), Sqgaq 1,
Trig Has-Sajjied, Birkirkara, iddevolviet fugha b’titolu ta’ wirt, wara li din |-
istess dar kienet intirtet minn ommha u miz-ziju taghha Michele Sciberras li
miet guvni u improle. Ir-rikorrenti ziedet tispjega li I-fond inkwistjoni fl-1964
kien inghata b’titolu ta’ ¢ens temporanju lil Carmelo Debono, li jigi missier |-
intimata Joan Azzopardi. Ir-rikorrenti qalet li minkejja li ghadda hafna zmien u
ilha minn dawk iz-zminijiet ma tidhol fid-dar, hi tiftakar li d-dar inkwistjoni hi
dar imdaqqsa, b’zewg entraturi. Ir-rikorrenti qalet li f'xi Zzmien Joan Azzopardi
dahlet tghix f'din id-dar flimkien ma’ missierha, u wara baqghet tghix fl-istess
fond flimkien ma’ uliedha. Ir-rikorrenti qalet li fil-prezent hi tircievi kera fl-

ammont ta’ €200 fis-sena minghand l|-intimata. Ir-rikorrenti kompliet tghid i

12 A fol. 45 tal-process. Kopja guramentata ta’ dan ir-rapport tinsab a fol. 54 tal-process.
13 A fol. 49 tal-process.
" A fol. 97 tal-process.
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meta ommha kienet ikkoncediet il-fond inkwistjoni b’titolu ta’ enfitewsi
temporanja lil missier l-intimata Joan Azzopardi, kienet ghamlet dan bil-hsieb
li xi darba r-rikorrenti tiehu |-pussess ta’ dan il-fond f’idejha. Fil-fatt, spjegat ir-
rikorrenti, il-koncessjoni enfitewtika inkwistjoni giet fi tmiemha meta hi kellha
34 sena, u dak kien iz-zmien li fih hi kienet ser tibda I-familja taghha. Ir-
rikorrenti qalet illi dawn il-pjanijiet sfaxxaw meta [-ligi nbidlet b’mod
retroattiv, u dahal fis-sehh [-Att XXIII fl-1979 bil-konsegwenza li |-fond
inkwistjoni fi tmiem il-koncessjoni enfitewtika baga’ ghand I-intimata b’titolu
ta’ kera. Ir-rikorrenti qalet li lum hi ghandha wiehed u sebghin (71) sena u ilha
méahhda mill-uzu ta’ dan il-fond ghal dawn is-snin kollha. Ziedet tghid li bl-
introduzzjoni tal-Att XXVIII tas-sena 2018, is-sitwazzjoni taghha bagghet ma
trangatx, anki minhabba li hi ilha snin tittama li |-ligijiet jinbidlu b’mod li hi
tkun tista’ tgawdi dan il-fond, imma d-dhul fis-sehh ta’ din il-ligi ma kinetx
tahseb ghal dan. Ir-rikorrenti qalet li din is-sitwazzjoni tammonta ghal ksur
tad-drittijiet fundamentali taghha, u t-tul ta’ zmien li matulu hi kellha taghmel
tajjeb bi proprjeta taghha ghall-htigijiet socjali tal-intimata huwa zmien twil

wisq.

lI-Perit Tekniku Godwin Abela pprezenta r-relazzjoni tieghu fit-13 ta’ Awwissu,
2018, wara li fl-24 ta’ Lulju, 2018 kien ghamel access fuq il-fond inkwistjoni."
lI-Perit Abela ddeskriva I-fond inkwistjomi fhiex jikkonsisti, u kkonstata li hu fi
stat strutturalment tajjeb. Qal ukoll li I-valur tal-fond fis-suq miftuh tal-
proprjeta llum huwa ta’ €320,000, u stabbilixxa kemm hu I-valur lokatizju ta’

dan il-fond fid-diversi snin li ilu mikri b’kirja kkontrollata mill-1981 sal-lum.

1 A fol. 82 tal-process.
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Fl-udjenza tal-5 ta’ Dicembru, 2018 xehdet Dorothy Gauci, mill-Ufficcju
Nazzjonali tal-Istatistika™®, li galet li hi |-Kap tat-tagsima tal-Unit Population,
Migration and Crime Statistics, u bhala paragun qalet li fis-sena 1985 kien
hemm 24,065 fond mhux okkupat hawn Malta, filwaqt li fl-2005 kien hemm
53,136 postijiet mhux okkupati u fl-2011 kien hemm 71,080."

L-intimata Joan Azzopardi fl-affidavit taghha qalet'® li hi mara armla u llum
ghandha l-eta ta’ 72 sena. Qalet ukoll li hi ghexet fid-dar mertu ta’ dawn il-
proceduri hajjitha kollha, flimkien ma’ zewgha u uliedha. Ziedet tghid |i hi
m’ghandhiex il-mezzi finanzjarji biex tmur tixtri jew tikri post bil-prezzijiet tas-
suq, filwaqt li r-rikorrenti ghandha diversi proprjetajiet ohra li tista’ tghix
fihom. Qalet li hi dejjem imxiet mad-dispozizzjonijiet tal-ligi, kemm meta I-
fond kien fil-pussess taghha b’titolu ta’ cens temporanju kif ukoll meta kien
ghandha b’titolu ta’ kera. Joan Azzopardi qalet ukoll li hi dejjem hallset il-kera
dovuta u zammet il-post fi stat tajjeb ta’ manutenzjoni. L-intimata galet li I-ligi
nbidlet f’Awwissu tal-2018 u r-rikorrenti ghandha rimedji ohra quddiem il-
Bord tal-Kera f’kaz li thoss li I-kera li gieghda tircievi minghand l-intimata Joan
Azzopardi mhix wahda gusta. L-intimata Joan Azzopardi kkonkludiet billi galet
li l-unika intenzjoni tar-rikorrenti hija li titfaghha ’l barra, u li fl-eta taghha

m’ghandha imkien aktar fejn tmur toqghod.

Konsiderazzjonijiet legali

Permezz tal-kawza odjerna, ir-rikorrenti tilmenta li hi gieghda ssofri minn

lezjoni tad-drittijiet fundamentali taghha ghat-tgawdija tal-proprjeta i

16 A fol. 91 tal-process.
17| istatistika rilevanti hija esebita a fol. 95 et seq. tal-process.
1 A fol. 108 tal-process.
Pagna 12 minn 32
Qrati tal-Gustizzja



Rikors Kostituzzjonali Numru 54/2018 LM

ddevolviet fugha b’titolu ta’ successjoni mill-poter ta’ ommha, u dan
minhabba t-thaddim tal-Artikolu 12 tal-Kapitolu 158 tal-Ligijiet ta’ Malta, kif
emendat bl-Att XXl tal-1979 u [-Att X tal-2009, |li bis-sahha taghhom
censwalist li kien inghata titolu ta’ enfitewsi temporanja fuq dar residenzjali,
kellu d-dritt jikkonverti t-titolu enfitewtiku f'wiehed lokatizju, u dan bi ksur
tal-Ewwel Artikolu tal-Ewwel Protokoll tal-Konvenzjoni Ewropea ghall-
Protezzjoni tad-Drittijiet u Libertajiet Fundamentali. Ir-rikorrenti gieghda
titlob lill-Qorti li tinghata dawk ir-rimedji kollha li din il-Qorti jidhrilha li huma
xierga, liema rimed;ji jinkludu l-izgumbrament tal-intimati mill-fond mertu ta’
dawn il-proceduri, kif ukoll il-hlas ta’ kumpens xieraq ghal tali vjolazzjoni, in
vista tal-fatt li r-rikorrenti tghid li hi ilha sitta u tletin (36) sena mcé¢ahhda mit-

tgawdija tal-imsemmija proprjeta taghha.

Min-naha taghhom [-intimati wiegbu |i |-intimata Joan Azzopardi ghandha
titolu validu ta’ kera fuq il-fond inkwistjoni, u t-titolu taghha jemergi minn ligi
li ghadha fis-sehh, ghalkemm fil-mori tas-smigh ta’ din il-kawza kien hemm
tibdil ghal din il-ligi, u ghalhekk ma tistax tigi zgumbrata minn dan il-fond. L-
intimati eccepew ukoll li I-kera mhallsa mill-intimata Joan Azzopardi dejjem
giet accettata mir-rikorrenti b’'mod i jista’ jitgies li din akkwexxiet ghaliha.
Intgal ukoll li I-Istat igawdi minn diskrezzjoni wiesgha fl-apprezzament tal-
htigijiet socjali tal-pajjiz u tal-ghazla ta’ dawk il-mizuri li ghandhom jittiehdu
sabiex jigu indirizzati |-htigijiet socjali tal-pajjiz u jintlahaq bilan¢ bejn I-
interessi tal-inkwilin u l-interessi patrimonijali tas-sid, u kien ghalhekk li gew
imfassla |-ligijiet |i r-rikorrenti qieghda tilmenta |i jiksru d-drittijiet
fundamentali taghha, proprju sabiex jindirizzaw dawn il-htigijiet so¢jali. L-
intimati galu ukoll li I-kera toghla kull tliet snin, b’tali mod li -ammont ta’ kera

mhallas mill-intimata Joan Azzopardi mhux dagstant sproporzjonat meta
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mgabbel mal-valur tal-fond, u |-protezzjoni li tgawdi hi fil-kirja mhix wahda
perpetwa. L-intimati eccepew |i l-intimata Joan Azzopardi ser issofri
pregudizzju ghax mara fl-eta taghha ser titkecca minn darha fl-aktar mument

vulnerabbli ta’ hajjitha.

Min-naha tieghu I-intimat Avukat Generali e¢éepixxa li r-rikorrenti ma sofriet
l-ebda ksur tad-drittijiet fundamentali taghha, u t-talbiet taghha huma
infondati kemm fil-fatt kif ukoll fid-dritt. Ecepixxa wkoll li meta |-iskop
pubbliku jkun wiehed sogcjali, il-valur pretiz mis-sid ma jistax jitkejjel mal-valur
tal-proprjeta fis-suq miftuh. L-Avukat Generali ec¢éepixxa wkoll li ma kien
hemm ebda tehid forzuz tal-proprjeta mill-intimata jew mill-Istat, izda kien
hemm biss kontroll tal-uzu tal-proprjeta fil-parametri tal-Konvenzjoni
Ewropea, bl-ghan ahhari jkun wiehed socjali, dak li kulhadd ikollu fejn
jogghod. L-Avukat Generali ecéepixxa wkoll li I-mizura ta’ kontroll tal-uzu tal-
proprjeta hi wahda temporanija, li tahseb ghal awment fil-kera b’mod regolari,

u li ghalhekk il-Qorti ghandha tichad it-talbiet tar-rikorrenti kif dedotti.

Jirrizulta li Mary Gauci hija bint unika, u l-unika eredi universali ta’ Espedito u
Carmela Borg, illum mejtin it-tnejn. Omm ir-rikorrenti, Carmela Borg, kienet
sid ta’ nofs indiviz tal-proprjeta bin-numri 4/6 (gia 34 u 35), Sqag numru 1,
Trig #Hal Sajjied, Birkirkara, liema sehem din wirtet minghand il-genituri
taghha, u sussegwentement |-istess Carmela Borg wirtet ukoll in-nofs indiviz I-
iehor, is-sehem tal-uniku huha Michele Sciberras li kien gie nieges fit-8 ta’
Novembru, 1971, sabiex b’hekk eventwalment il-fond fl-intier tieghu intiret
mir-rikorrenti. Jirrizulta wkoll li I-genituri tar-rikorrenti kienu dahlu f’kuntratt
mal-genituri tal-intimata Joan Azzopardi fit-23 ta’ Gunju, 1964, fejn kienu
kkoncedew il-fond inkwistjoni b’titolu ta’ enfitewsi temporanja ghal perijodu

ta’ sbatax (17)-il sena, liema perijodu skada fid-9 ta’ Gunju, 1981. Fil-frattemp
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kienu dahlu fis-sehh id-dispozizzjonijiet tal-Att XXIII tal-1979, u t-titolu ta’ ¢ens
temporanju li kienu jgawdu [-genituri tal-intimata Joan Azzopardi gie
kkonvertit f'titolu lokatizju, b’kera li llum tekwivali ghal €100 kull sitt xhur. Ir-
rikorrenti qieghda tilmenta minhabba I-fatt |i meta I-genituri taghha
kkoncedew il-fond inkwistjoni b’titolu ta’ enfitewsi temporanja lill-genituri tal-
intimata Joan Azzopardi, huma kienu ghamlu dan bil-hsieb li wara sbatax-il
sena il-fond jirriverti lura fil-pussess taghhom u jkun jista’ jitgawda minn
binthom, ir-rikorrenti. Madanakollu, id-dhul fis-sehh tal-Att XXIlI tal-1979
fisser li I-intimata Joan Azzopardi kienet bagghet tirrisjedi fil-fond flimkien ma’
membri ohra tal-familja taghha, u r-rikorrenti ilha dawn is-snin kollha
minghajr access ghal din il-proprjeta. Huwa ghalhekk, targumenta r-rikorrenti,
li l-kundizzjonijiet imposti mil-ligi huma sproporzjonati ghall-ghanijiet li
ghandha I-ligi stess, u r-rikorrenti, apparti li gieghda fi stat ta’ incertezza dwar
jekk gatt hix ser tkun f'pozizzjoni li tgawdi hwejjigha, ilha dawn is-snin kollha
ddahhal kera baxxa li ma tirriflettix il-valur lokatizju reali u kummergjali tal-

lum.

L-ilment ewlieni tar-rikorrenti huwa li bil-mod kif jithaddmu d-dispozizzjonijiet
tal-Kapitolu 158 tal-Ligijiet ta’ Malta, hi m’ghandhiex is-salvagwardji necessarji
li permezz taghhom jista’ jinkiseb bilan¢ bejn I|-interessi tas-sid u |-kerrej, u hi
m’ghandha l|-ebda rimedju effettiv ghal dan. Huwa ghalhekk li r-rikorrenti
gieghda titlob li I-Qorti tiddikjara li I-Artikoli 12(2) u 12(3) tal-Kapitolu 158 tal-
Ligijiet ta’ Malta jiksru u jivvjolaw id-drittijiet fundamentali tar-rikorrenti ghat-
tgawdija tal-proprjeta taghha, stante li jivvjolaw I-Artikolu 1 tal-Ewwel
Protokoll tal-Konvenzjoni Ewropea dwar id-Drittijiet tal-Bniedem, u in vista ta’
dan gieghda titlob kumpens xieraq ghal tali vjolazzjoni minhabba fin-nuqqgas

ta’ tgawdija tal-fond da parti taghha ghal dawn is-snin. Ir-rikorrenti gieghda
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titlob ukoll li I-intimati jigu zgumbrati mill-fond imsemmi sabiex hi tkun tista’

tirriprendi |-pussess battal tieghu.

Minkejja li fin-nota ta’ sottomissjonijiet taghha, ir-rikorrenti sostniet |i s-
sitwazzjoni taghha tammonta ghal ksur tal-Artikolu 37 tal-Kostituzzjoni ta’
Malta. Madanakollu I-Qorti tqis li I-kawza kif proposta u t-talbiet kif imressqin
mir-rikorrenti huma kollha msejsa fuq id-dispozizzjonijiet tal-Ewwel Artikolu
tal-Ewwel Protokoll tal-Konvenzjoni Ewropea biss, li llum jifforma parti mil-

Ligijiet ta’ Malta, liema Artikolu jipprovdi li:

“Kull persuna naturali jew persuna morali ghanda dritt ghat-tgawdija pacifika tal-
possedimenti taghha. Hadd ma ghandu jigi pprivat mill-possedimenti tieghu hlief
fl-interess pubbliku u bla hsara tal-kundizzjonijiet provduti bil-ligi u bil-principji
generali tal-ligi internazzjonali.

Izda d-dispozizzjonijiet ta’ gabel ma ghandhom b’ebda mod inaqqsu d-dritt ta’ Stat
li jwettaq dawk il-ligijiet li jidhrulu xierqa biex jikkontrolla [-uzu ta’ proprjeta skont
l-interess generali jew biex jizgura I-hlas ta’ taxxi jew kontribuzzjonijiet ohra jew

pieni.”

F’decizjoni fl-ismijiet Brian Psaila vs. L-Avukat Generali et™, sar riferiment
ghall-interpretazzjoni moghtija b’'mod kostanti ghal dan I-Artikolu mill-Qorti

Ewropea tad-Drittijiet tal-Bniedem, fis-sens illi:

“Article 1 of Protocol No. 1 comprises three distinct rules: the first rule, set out in
the first sentence of the first paragraph, is of a general nature and enunciates the
principle of the peaceful enjoyment of property; the second rule, contained in the
second sentence of the first paragraph, covers deprivation of possessions and
subjects it to certain conditions; the third rule, stated in the second paragraph,
recognises that the Contracting States are entitled, inter alia, to control the use of
property in accordance with the general interest. The three rules are not, however,
distinct, in the sense of being unconnected. The second and third rules are
concerned with particular instances of interference with the right to peaceful

¥p A, 29.11.2018.
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enjoyment of property and should therefore be construed in the light of the
general principle enunciated in the first rule (see, among others, James and Others
vs The United Kingdom, 21 February 1986, §37, Series A no. 98, which reiterates in
part the principles laid down by the Court in Sporrong and Lénnroth vs Sweden, 23
September 1982, §61, Series A no. 52; see also Broniowski vs Poland (GC), no.
31443/96, §134, ECHR 2004-V). Hutten-Czapska v. Poland.)”

Fl-istess decizjoni I-Qorti kompliet tghid illi huma tlieta r-rekwiziti li ghandhom
jigu sodisfatti sabiex interferenza mill-Istat titgies li hi wahda permissibbli, u
ghalhekk wiehed ghandu janalizza jekk il-mizura adottata mill-Istat tkunx saret
fil-kuntest ta’ gafas legali, jekk I-iskop tal-mizura jilhagx ghan legittimu u jekk
il-mizura mehuda zammitx bilanc¢ proporzjonat bejn I-ghan socjali, u I-htiega li

jigu rispettati d-drittijiet fundamentali tas-sidien.

lI-Qorti ghamlet riferiment ghal decizjonijiet tal-Qorti Ewropea tad-Drittijiet

tal-Bniedem fir-rigward tal-ewwel element:

“The first and most important requirement of Article 1 of Protocol No. 1 is that any
interference by a public authority with the peaceful enjoyment of possessions
should be lawful: the second sentence of the first paragraph authorises a
deprivation of possessions only “subject to the conditions provided for by law” and
the second paragraph recognises that States have the right to control the use of
property by enforcing “laws”. Moreover, the rule of law, one of the fundamental
principles of a democratic society, is inherent in all the Articles of the Convention
(see The former King of Greece & Others vs Greece (GC) no. 25701/94 §79, ECHR
2000-XIl, with further references, and latridis, cited above §58.

The principle of lawfulness also presupposes that the applicable provisions of
domestic law are sufficiently accessible, precise and foreseeable in their
application (Broniowski vs Poland, (GC), no. 31443/96 §147, ECtHR 2004-V); ara
wkoll Amato Gauci vs Malta, (QEDB no. 47045/06, §53, 15 September 2009).”

Ir-rikorrenti sahqet fl-affidavit taghha li I-genituri taghha kienu kkoncedew |-
enfitewsi temporanja inkwistjoni lura fis-sena 1964, bil-hsieb li I-fond

inkwistjoni jkun jista’ jirriverti lura fil-pussess taghhom, jew ta’ binthom
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sbatax-il sena wara. Fis-sena 1964 ma kien hemm I-ebda mod kif il-genituri
tar-rikorrenti setghu jbassru li ser ikun hemm intervent legislattiv li abbazi
tieghu I|-fond inkwistjoni ma kienx ser ikun jista’ jirriverti lura fil-pussess
taghhom ghal dawn is-snin kollha, u li ¢-censwalisti kien ser jinghatalhom id-
dritt li jikkonvertu t-titolu taghhom f'wiehed ta’ kera b’mod indefinit. Huwa
f'dan l-isfond |i I-Qrati taghna spiss ippronunzjaw ruhhom fis-sens |i |-gafas
legislattiv introdott bl-Att XXIII tal-1979, kif rifless fl-Artikoli 12(2) u (3) tal-
Kapitolu 158 tal-Ligijiet ta’ Malta, huwa leziv tal-Ewwel Artikolu tal-Ewwel
Protokoll, li ma kienx hemm il-foreseeability rikjesta u s-sidien tal-proprjeta
ma setghux jirregolaw ruhhom b’mod li jipprotegu l-interessi taghhom mad-

dhul fis-sehh ta’ dawn id-dispozizzjonijiet.

lI-Qorti tqis li meta gie introdott I-Att XXIII tal-1979, minghajr dubju dan
iddahhal ghal skop socjali, billi I-persuni li kienu fi stat ta’ in¢ertezza minhabba
li t-titolu enfitewtiku temporanju li kienu jgawdu kien wasal biex jiskadi,
jinghataw garanzija u protezzjoni legali mal-iskadenza tal-koncessjoni
enfitewtika, billi jinghataw titolu lokatizju. II-Qorti Ewropea tad-Drittijiet tal-
Bniedem f'dan ir-rigward irritjeniet kemm-il darba li I|-Istat igawdi minn
margni wiesgha ta’ apprezzament tal-htigijiet socjali lokali, u ghalhekk ghandu
jkollu I-liberta li jillegisla b’mod |i jindirizza dawk il-htigijiet. Dwar dan |-
element, fid-decizjoni fl-ismijiet James vs. United Kingdom®’, il-Qorti Ewropea

tad-Drittijiet tal-Bniedem qgalet:

“Because of their direct knowledge of their society and its needs the national
authorities are in principle better placed than the international judge to appreciate
what is “in the public interest”. Under the system of protection established by the
Convention, it is thus for the national authorities to make the initial assessment
both of the existence of a problem of public concern warranting measures of

%1.02.1985.
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deprivation of property and of the remedial action to be taken (see, mutatis
mutandis, The Handyman judgment, of 7 December 1976, Series A no. 24, p. 22
para. 48). Here, as in other fields to which the safeqguards of the Convention
extend, the national authorities accordingly enjoy a certain margin of appreciation.
Furthermore, the notion of “public interest” is necessarily extensive. In particular,
as the Commission noted, the decision to enact laws expropriating property will
commonly involve consideration of political, economic and social issues on which
opinions within a democratic society may reasonably differ widely. The Court,
finding it natural that the margin of appreciation available to the legislature in
implementing social and economic policies should be a wide one, will respect the
legislature’s judgment as to what is “in the public interest” unless that judgment
be manifestly without reasonable foundation. In other words, although the Court
cannot substitute its own assessment for that of the national authorities, it is
bound to review the contested measures under Article 1 of Protocol No. 1 (P1-1)
and, in so doing, to make an inquiry into the facts with reference to which the
national authorities acted.”

Madanakollu dan ir-rekwizit tal-htiega socjali, irid jigi ezaminat fil-kuntest tal-
element tal-proporzjonalita tal-mizura adottata mill-Istat, u dan minhabba li |-
Qrati f'sitwazzjonijiet simili ghandhom dejjem jaccertaw ruhhom li I-mizura
introdotta tohloq bilanc¢ gust bejn I-interess generali tal-intimati inkwilini min-
naha I-wahda, u l-interess tar-rikorrenti is-sid privat tal-fond, min-naha |-ohra.

Fid-decizjoni fl-ismijiet Hutten-Czapska vs. Poland gia citata, intqgal illi:

“Not only must an interference with the right of property pursue, on the facts as
well as in principle, a ‘legitimate aim’ in the general interest, but there must also
be a reasonable relation of proportionality between the means employed and the
aim sought to be realised by ny measures applied by the State, including measures
designed to control the use of the individual’s property. That requirement is
expressed by the notion of a fair balance that must be struck between the
demands of the general interest of the community and the requirements of the
protection of the individual’s fundamental rights ... In each case involving an
alleged violation of the Article the Court must therefore ascertain whether by
reason of the State’s interference the person concerned had to bear a

. . . 21
disproportionate and excessive burden.”

! Dan il-principju gie affermat ukoll fis-sentenza Amato Gauci vs. Malta gia citata.
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F’sentenza fl-ismijiet Zammit and Attard Cassar vs. Malta®’, dwar il-kontroll

tal-uzu tal-proprjeta privata il-Qorti Ewropea tad-Drittijiet tal-Bniedem qalet

illi:
“In assessing compliance with Article 1 of Protocol No. 1, the Court must make an
overall examination of the various interests in issue, bearing in mind that the
Convention is intended to safeguard rights that are ‘practical and effective’. It
must look behind appearances and investigate the realities of the situation
complained of. That assessment may involve ont only the conditions of the rent
received by individual landlords and the extent of the State’s interference with
freedom of contract and contractual relations in the lease market, but also the
existence of procedural and other safeguards ensuring that the operation of the
system and its impact on a landlords’ property rights are neither arbitrary nor
unforeseeable. Uncertainty — be it legislative, administrative or arising from
practices applied by the authorities — is a factor to be taken into account in

assessing the State’s conduct (see Immobiliare Saffi vs Italy, (GC), no. 22774/93,
$54, ECHR 1999 -V, and Broniowski, §151).”

Wara Il-gheluq tac-¢ens temporanju, l-intimata Joan Azzopardi permezz tal-
Artikolu 12 tal-Kap. 158, bhala cittadina Maltija |li kienet tokkupa I-fond bhala
residenza abitwali inghatat I-fakolta bil-ligi li tibga’ tokkupa |-fond wara z-
zmien tal-koncessjoni enfitewtika, b’titolu differenti ta’ kera. Din id-
dispozizzjoni tal-ligi kienet tapplika retroattivament ghal dawk il-
koncessjonijiet enfitewti¢i temporanji li gew ikkuntrattati gabel il-21 ta’
Gunju, 1979. Huma diversi s-sentenzi moghtija mill-Qrati taghna li jistabbilixxu
li d-dhul fis-sehh ta’ dawn id-dispozizzjonijiet legislattivi jiksru d-drittijiet
fundamentali tal-individwi kif sanciti bl-Ewwel Artikolu tal-Ewwel Protokoll

tal-Konvenzjoni.

Fid-decizjoni moghtija fl-ismijiet Brian Psaila vs. L-Avukat Generali et, intqal

11323
il
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“Huwa fatt li I-Artikolu 12 tal-Kap. 158, li dahal fis-sehh bl-Att XXIII tal-1979, kellu
bhala ghan ‘a legitimate social aim’. Madankollu I-piz sabiex jintlehaq dan I-ghan
ma kellux jintrefa’ kollu mis-sid in kwantu kellu jigi zgurat bilan¢ xieraq bejn il-
htigijiet tal-interess generali tal-komunita (ir-realta soc¢jo-ekonomika tal-pajjiz in
generali) u I-htiega ghall-protezzjoni tad-drittijiet fundamentali tal-bniedem.”

Kemm il-Qrati Maltin kif ukoll il-Qorti Ewropea tad-Drittijiet tal-Bniedem,
diversi drabi waslu ghall-konkluzjoni li dispozizzjonijiet tal-Artikolu 12(2) u (3)
tal-Kapitolu 158 tal-Ligijiet ta’ Malta huma lezivi tad-drittijiet fundamentali
tas-sidien kif garantiti bl-Ewwel Artikolu tal-Ewwel Protokoll tal-Konvenzjoni
Ewropea minhabba |i mal-moghdija tas-snin inholog sproporzjon bejn il-

jeddijiet tas-sidien privati u dawk tal-inkwilini.

Fid-decizjoni fl-ismijiet Amato Gauci vs. Malta®*, il-Qorti Ewropea ghad-

Drittijiet tal-Bniedem galet:

“The Court will consider the impact that the application of the 1979 Act had on the
applicant’s property. It notes that the applicant could not exercise his right of use
in terms of physical possession as the house was occupied by the tenants and he
could not terminate the lease. Thus, while the applicant remained the owner of the
property he was subjected to a forced landlord-tenant relationship for an indefinite
period of time ... The Court further considers that the possibility of the tenant
leaving the premises voluntarily was remote, especially since the tenancy could be
inherited. The Government’s contention that transfer of the tenancy by inheritance
was improbable was not substantiated and remains to be considered as pure
speculation. It follows that these circumstances inevitably left the applicant in
uncertainty as to whether he would ever be able to recover his property.”

Anki I-Qorti Kostituzzjonali fid-decizjoni taghha fl-ismijiet Albert Cassar et vs.

Onor. Prim Ministru et®, galet illi:

“Din il-Qorti tosserva li [-Att XXIII tas-sena 1979 li jipprovdi ghall-konverzjoni tac-
cens temporanju ghal wiehed ta’ lokazzjoni jikkostitwixxi indhil fid-dritt

*4 470456/06.
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konvenzjonali tar-rikorrenti ghat-tgawdija tal-proprjeta taghhom, stante i
permezz tieghu nholqgot ‘forced landlord-tenant relationship’ ghal zmien indefinit,
b’mod li r-rikorrenti geghdin isofri deprivazzjoni tal-proprjeta taghhom, stante li
ma jistghux juzawha biex jabitaw fiha, kif ukoll ged isofru telf finanzjarju
sostanzjali bil-kera baxx iffissat mil-ligi.”

lI-Qorti tqis li jkun ta’ siwi hawnhekk li tislet minn dak li kienet galet il-Qorti
Kostituzzjonali f'decizjoni fl-ismijiet Dr. Cedric Mifsud noe vs. L-Avukat

Generali et®®:

“Gialadarba I-artikolu 12(2) tal-Kap. 158 jipprovdi:-

i. Ghall-hlas ta’ kera baxxa hafna |i ma tirriflettix il-valur tal-proprjeta fuq is-
sug ... Dan il-provvediment ma jissalvagwardjax l-interessi tas-sid, inkluz
dak li jaghmlu I-gligh mill-proprjeta taghhom;

ii. Ghall-awment ta’ kera kull hmistax-il sena biss;

iii. Ghall-mod kif jigi kkalkolat I-awment fil-kera, c¢ioe bbazat biss fuq I-indici
tal-inflazzjoni u ma jistax jagbez id-doppju tal-kera li kien jithallas, minghajr
ma wiehed jikkunsidra I-valur tal-proprjeta bhala fattur rilevanti;

iv. Ghall-fatt li jekk il-partijiet ma jagblux dwar il-kondizzjonijiet tal-kirja,
eskluz dawk li huma regolati mil-ligi, allura l-uniku rimedju li ghandu s-sid
hu li jirreferi I-kaz quddiem il-Bord li Jirregola I-Kera;

v. Ghal stat ta’ incertezza rigward ta’ meta s-sid ser ikollu dritt jiehu lura I-
pussess ta’ hwejgu. Ghaddew diga aktar minn ghoxrin (20) sena minn meta
skadiet l-enfitewsi. Incertezza li tezisti minkejja li t-tifsira ta’ inkwilina giet
ristretta wara l-emendi li saru bl-Att X tal-2009;

vi. Ghal nugqas ta’ garanziji procedurali sabiex is-sid ikun jista’ jiehu lura I-
pussess ta’ hwejgu f’kazijiet fejn ikollu bzonn il-proprjeta per ezempju
ghall-uzu personali tieghu jew ta’ membri tal-familja jew fejn i¢-censwalist
ma jimmeritax li jinghata protezzjoni;

II-Qorti ser tiddikjara li dan il-provvediment imur kontra d-dritt fundamentali tar-
rikorrenti kif protett fl-artikolu 1 tal-Ewwel Protokoll tal-Konvenzjoni Ewropea.
Dan hu provvediment |i ghadu kif kien meta gie introdott fI-1979, u hu altru milli

%625.10.2013.
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evidenti li |-piz finanzjarju ghadu sal-lum mixhut kollu fug dawk is-sidien privati li
huma milquta minn dan il-provvediment.

L-Ewwel Qorti gharfet illi [-Att XXIII tal-1979 (li bis-sahha tieghu dahal |-artikolu
12, fost ohrajn, fil-Kap. 158), kien legali in kwantu I-ghan tieghu kien ‘a legitimate
social policy’ izda kompliet tosserva illi |-piz biex jintlahaq dan il-ghan ma
ghandux jintrefa’ kollu mis-sid ghax ‘irid jigi sodisfatt I-element ta’
proporzjonalita’. L-ewwel Qorti imbaghad kompliet b’ezami dettaljat u megjus
tal-fatturi li wassluha biex tghid illi -element tal-proporzjonalita huwa ghal kollox
nieges, u din il-Qorti, meta tqis il-fatturi kollha rilevanti, ma tistax ma taqgbilx ma’
din il-konkluzjoni. llli I-kera mhux bilfors ikun dags kemm jaghti s-suq ma jfissirx
illi jista’ legittimament ikun hekk baxx illi ma jkollu ebda relazzjoni ta’ xejn ma’
dik li I-Avukat Generali jsejhilha ‘realta ekonomika’. Meta imbaghad tqis ukoll i I-
kera tizdied biss kull hmistax-il sena, illi jista’ jibga’ jiggedded ghal zmien
indefinit, illi ma hemm ebda rimedju biex is-sid ikun jista’ jiehu lura hwejgu —
ukoll jekk is-sid stess jigi fi bzonn ta’ social housing — ma tistax tasal ghal
konkluzjoni ohra hlief dik li waslet ghaliha I-ewwel Qorti.”

ll-koncessjoni enfitewtika temporanja inkwistjoni kienet inghatat lill-genituri
tal-intimata Joan Azzopardi lura fis-sena 1964, bil-hsieb li I-proprjeta
inkwistjoni eventwalment tirriverti lura f'idejn il-pussess tal-familja tar-
rikorrenti wara sbatax-il sena. Precizament tlettax-il sena wara |i kienet
nghatat din il-koncessjoni, kienu dahlu fis-sehh id-dispozizzjonijiet tal-Att XXII|
tal-1979, li bis-sahha taghhom il-genituri tal-intimata, u sussegwentement I-
intimata nnifisha, gew protetti fil-pussess ta’ din il-proprjeta billi nghataw
titolu lokatizju li jibga’ jiggedded ghall-perpetwita, sabiex b’hekk ir-rikorrenti
gustament illum gieghda tilmenta li ma tafx jekk ghadx tgawdi I-proprjeta

taghha tul hajjitha, wara li ilha sprovvista minnha ghal kwazi erbghin sena.

lI-Qorti tirrikonoxxi li minkejja I-emendi legislattivi tul is-snin, partikolarment
bl-emendi li gew introdotti bl-Att XXVII tal-2018, li dahlu fis-sehh wara li
kienet inbdiet din il-kawza, is-sitwazzjoni tar-rikorrenti bhala sid tal-proprjeta,

ftit i xejn inbidlet, u I-legislatur baga’ jaghmel distinzjoni bejn is-suq
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liberalizzat u proprjetajiet milquta minn restrizzjonijiet bhal dawk introdotti
bl-Att XXIII tal-1979. Id-dhul fis-sehh tal-Att X tal-2009 biddel il-pozizzjoni
legali tar-rikorrenti biss in kwantu gie stabbilit li I-awment tal-kera ser jibda
jsir kull tliet snin u mhux aktar kull hmistax-il sena. Dawn I-ahhar emendi sar
riferiment ghalihom fid-decizjoni moghtija mill-Qorti Kostituzzjonali fl-ismijiet

Dr. Cedric Mifsud noe vs. Avukat Generali, gia ¢itata, fejn intqal:

“II-fatt li I-kera hi rivedibbli kull tliet snin mhijiex mizura li tat lok biex jinholoq il-
bilan¢ xieraq li ssemma’ hawn fuq. Dan iktar u iktar meta hu fatt maghruf li hu s-
suq li jirregola I-kera u mhux I-indici tal-inflazzjoni li hemm fl-Iskeda tal-Kap. 158.
Ligi li ghall-finijiet ta’ kera ma taghti I-ebda konsiderazzjoni per ezempju ghal-
lokalita fejn jinsab il-fond, id-dags tal-fond u I-kondizzjoni tieghu.”

lI-Qorti tqis illi ghal dawn is-snin kollha, ir-rikorrenti garret wahedha |-piz tar-
realta socjali li lura fis-sena 1979 ghamlitha impellenti i jiddahhlu
salvagwardji legislattivi mahsuba biex ma jkunx hawn persuni li jitilfu s-saqaf
ta’ fug rashom, u din il-ligi imponiet ukoll fuq is-sidien sitwazzjoni ta’ kontroll
fir-rigward tal-ammont ta’ kera li jistghu jippercepixxu, b’tali mod li nholog
zbilanc li huwa ta’ pregudizzju ghas-sidien, fejn ghad li r-rata ta’ cens li kien
beda jithallas fis-sena 1964 kien ammont realistiku u gust ghas-sitwazzjoni
socjo-ekonomika prevalenti f'dak iz-zmien, madanakollu r-rata ta’ kera
stabbilita ai termini tal-imsemmi Att XXIIl tal-1979, u wkoll ai termini tal-Att X
tas-sena 2009 certament li ma tirriflettix il-valur lokatizju tal-fond fis-suq

illum.

Fid-decizjoni gia ¢itata fl-ismijiet Brian Psaila vs. I-Avukat Generali et, intqgal li
I-ligi ddahhlet b’mod |i ma saret |-ebda distinzjoni dwar jekk I-enfitewti li kienu
ser jingabdu bid-dispozizzjonijiet tal-Att XXIII tal-1979 kellhomx proprjeta

alternattiva jew inkella kellhomx kapital iehor, jew jekk is-sidien ta’ dawn il-
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proprjetajiet kinux geghdin jintalbu jiccahhdu mill-uniku kapital li seta’
kellhom. Din is-sitwazzjoni wasslet lill-Qrati Maltin u lill-Qorti Ewropea tad-
Drittijiet tal-Bniedem ghal decizjonijiet fejn sahqu li huwa I-Istat li ghandu I-
obbligu li jipprovdi akkomodazzjoni socjali ghal dawk il-faxex tas-socjeta li
huma Il-anqas li jifilhu u m’ghandhomx ikunu s-sidien privati li jigu sfurzati
jiccahdu mill-proprjeta privata taghhom ghal tul ta’ snin biex din tinkera

kontra r-rieda taghhom lil persuni privati.

L-intimati Azzopardi fin-nota ta’ osservazzjonijiet taghhom sahqu hafna fuq il-
fatt li m’hemmx lok ghal sejbien ta’ ksur tal-Artikolu 1 tal-Ewwel Protokoll tal-
Konvenzjoni minhabba li fil-mori tas-smigh ta’ dawn il-pro¢eduri kien hemm
tibdil fil-ligi bl-introduzzjoni tal-Artikolu 12B tal-Kap. 158 li ddahhal bl-Att
XXVII tal-2018. Madanakollu I-Qorti diga ghamlitha cara fid-digriet li tat fil-11
ta’ Jannar, 2019% li kwalsiasi konsiderazzjoni ta’ din id-dispozizzjoni tal-ligi fid-
dawl tal-fatti odjerni, tmur oltre u ma tagax fil-parametri tat-talbiet li gieghda
tintalab tiddecidi dwarhom il-Qorti. Barra minn hekk f'wahda mill-
eccezzjonijiet taghhom, l-intimati Azzopardi eccepew |i huma jgawdu minn
titolu ta’ kera bis-sahha ta’ ligi li ghadha fis-sehh, u ghalhekk kien car sa mill-
bidu nett ta’ dawn il-proc¢eduri x’kienu |-parametri tat-talbiet li ser tevalwa u
tiddecidi dwarhom il-Qorti, tant hu hekk li I-eccezzjonijiet imressqa mill-

konvenuti jidher li huma intizi biex jolgtu t-talbiet kif postulati mir-rikorrenti.

[I-Qorti tqis illi I-applikazzjoni tad-dispozizzjonijiet tal-Att XXIIl tal-1979 u tal-
Att X tal-2009, qgieghda twassal ghal perdurazzjoni tal-ingustizzja li ilha ssofri
minnha r-rikorrenti, li ilha ghal dawn is-snin kollha méahhda mhux biss mit-

tgawdija tal-proprjeta taghha, izda giet imé¢ahda wkoll mill-possibbilta li

z A fol. 103 tal-process.
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tippercepixxi dhul gust u realistiku fil-kuntest tas-suq liberalizzat tal-kera,

specjalment minn wara |-1995’| hawn.

In vista ta’ dawn il-konsiderazzjonijiet, il-Qorti qieghda tiddeciedi li fil-
konfront tar-rikorrenti hemm lezjoni tal-Ewwel Artikolu tal-Ewwel Protokoll
tal-Konvenzjoni Ewropea dwar id-Drittijiet tal-Bniedem. Ir-rikorrenti gieghda
titlob rimedju ghal tali vjolazzjoni, billi fost |-ohrajn il-Qorti tiffissa kumpens
xieraq li jkun jirrifletti |-fatt li r-rikorrenti kienet imcahhda mit-tgawdija tal-
proprjeta taghha ghal dawn is-snin kollha, kif ukoll geghda titlob I-
izgumbrament tal-intimati mill-fond mertu tal-kawza, u kull rimedju iehor li

din il-Qorti jidhrilha li jkun xieraq fic-cirkostanzi.

lI-Qorti tibda billi taghmel riferiment ghal dak li ntgal diversi drabi mill-Qrati
taghna li n-natura tad-danni li jigu likwidati mill-Qorti fi pro¢edimenti ta’
natura kostituzzjonali huma differenti mid-danni li jistghu jigu likwidati
f'kawza civili ghad-danni. F'decizjoni fl-ismijiet Maria Stella sive Estelle

Azzopardi et vs. Avukat Generali et®, intqal illi:

“...ir-rimedju li taghti din il-Qorti huwa kumpens ghall-ksur tad-dritt fondamentali
u mhux danni civili ghal opportunita mitlufa.”

Fid-decizjoni fl-ismijiet Cassar vs Malta”®, il-Qorti galet:

“In assessing the pecuniary damage sustained by the applicants, the Court has,
as far as appropriate, considered the estimates provided and had regard to the
information available to it on rental values on the Maltese property market
during the relevant period.

ZpA. (Gurisdizzjoni Kostituzzjonali), 30.09.2016.
2%30.01.2018 (App. Nru. 50570/13).
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The Court reiterates that an award in respect of pecuniary damage under Article
41 of the Convention is intended to put the applicant, as far as possible, in the
position he or she would have enjoyed had the breach not occurred (see, mutatis
mutandis, Kingsley vs the United Kingdom, (GC) no. 35605/97, §40, ECHR 2002-
IV). It therefore considers that interest should be added to the award in order to
compensate for the loss of value of the award over time (see Runkee and White
vs the United Kingdom, nos. 42949/98 and 53134/99, §52, 10 May 2007). As
such, the interest rate should reflect national economic conditions such as levels
of inflation and rates of interest (see, for example, Akkug vs Turkey, 9 July 1997,
Reports of Judgments and Decisions 1997-1V, § 35; Romanchenko vs Ukraine, no.
5596/3, 22 November 2005, § 30, unpublished; and Prodan vs Moldova, no.
49806/99, § 73, ECHR 2004-I1l (extracts)). It notes that the applicants claimed the
statutory rate of eight per cent and the Government’s objection in that respect.
The Court considers that a rate of five per cent interest is more realistic (see
Amato Gauci, cited above, § 78, and Ghigo vs Malta, (just satisfaction) no.
31122/05, § 20, 17 July 2008) thus a one-off payment at 5% interest should be
added (see Anthony Aquilina, cited above, § 72, in fine).”

lI-Qorti kkonsidrat li fil-kaz odjern ir-rikorrenti kienet wirtet il-fond mertu tal-
kawza minghand ommha fl-1998, u hi bagghet taccetta I|-kera kif kienet
talvolta dejjem tigi accettata mill-genituri taghha. Ghalhekk ir-rikorrenti ilha
ma tiehu kumpens gust sa minn dak in-nhar, ghalkemm jista’ jintqal ukoll li sa
minn dak in-nhar li skada ¢-cens temporanju fl-1981, il-familja tar-rikorrenti
bagghu gatt ma hadu kumpens gust ghat-tehid ta’ dan il-fond mill-poter

taghhom.

Dwar l-accettazzjoni tal-kera da parti tas-sid ir-rikorrenti Mary Gauci, gajla
jista’ jinghad li din kienet timplika element ta’ volontarjeta jew akkwiexxenza
meta fir-realta s-sidien tal-post sabu ruhhom f’relazzjoni lokatizja imposta
fughom bil-ligi, meta dak li kienu ftehmu dwaru l-aventi causa tal-partijiet fl-

1964 kien cens li jaghlag u mhux fuq kirja ghall-perijodu indefinit.

Kwantu ghall-komputazzjoni tal-kumpens xieraq li ghandu jigi ffissat favur ir-

rikorrenti, il-Qorti kkonsidrat li mill-kalkolu tar-rendita lokatizja tal-fond mertu
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tal-kawza kif mahduma mill-Perit Godwin Abela, jirrizulta li sa mill-1981 ’I
hawn, ir-rikorrenti u |-familja taghha tilfu dhul li jammonta ghal madwar
€300,000. Imma tenut kont ta’ dak li gie ritenut mill-Qrati taghna kemme-il
darba li f'kazijiet bhal dawn il-kumpens xieraqg ghandu jiehu in konsiderazzjoni
[-ghan legittimu |li mmotiva |-mizura u li I-kumpens jista’ jkun anqgas mill-
kumpens shih li altrimenti jkun dovut skont il-kriterji tas-sug®, il-Qorti
gieghda tistabbilixxi li I-Avukat Generali ghandu jhallas kumpens li jammonta
ghal sittin elf Euro (€60,000) flimkien mal-imghaxijiet bir-rata ta’ tmienja fil-
mija (8%) fis-sena mid-data ta’ din is-sentenza sad-data tal-pagament effettiv.
Huwa evidenti li I-intimati Azzopardi m’ghandhom ihallsu xejn minn dawn id-
danni, stante li huma kienu geghdin jaghmlu uzu mill-fond inkwistjoni bis-

sahha tad-dispozizzjonijiet tal-ligi.

Ir-rikorrenti talbet ukoll lill-Qorti tordna I-izgumbrament tal-intimati mill-fond
inkwistjoni. II-Qorti tqis li ladarba gie stabbilit li d-dispozizzjonijiet tal-Artikolu
12(2) tal-Kap. 158 jiksru I-jeddijiet protetti bl-Ewwel Artikolu tal-Ewwel
Protokoll tal-Konvenzjoni Ewropea, l-intimati ma jistghux jibgghu jinvokaw il-
protezzjoni fl-inkwilinat li kienu jgawdu sa issa bis-sahha ta’ dispozizzjonijiet
legislattivi li huma lezivi tal-jeddijiet fundamentali. L-Artikolu 3(2) tal-Att dwar

il-konvenzjoni Ewropea dwar id-Drittijiet tal-Bniedem jistabbilixxi illi:

“Fejn ikun hemm ligi ordinarja li tkun inkonsistenti mad-Drittijiet tal-Bniedem u
Libertajiet Fundamentali, |-imsemmija Drittijiet u Libertajiet Fundamentali
ghandhom jipprevalu, u dik il-ligi ordinarja ghandha, safejn tkun inkonsistenti, tkun
bla effett.”

Fid-decizjoni fl-ismijiet Dr. Cedric Mifsud et vs. I-Avukat Generali et, gia

citata, intqgal illi:

* Gerald Montanaro Gauci et vs. Direttur tal-Akkomodazzjoni Socjali, Q.K., 25.11.2011 u Louis Apap Bologna vs.
Calcedonio Ciantar et, 24.02.2012.
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“... jekk tordna biss il-hlas ta’ danni u thalli illi I-ligi jkompli jkollha effett (bejn il-
partijiet), il-Qorti tkun gieghda effettivament tippermetti li jkompli jtul fiz-zmien
stat ta’ anti-kostituzzjonalita ... Flok ittemm stat ta’ ksur tad-drittijiet

fondamentali, il-Qorti tkun gieghda tippermetti li jitkompla bil-kondizzjoni tal-
hlas tad-danni, meta dak li jridu I-ligijiet li jharsu d-drittijiet fundamentali hu li
dawk id-drittijiet jitharsu tassew, u mhux ikomplu jinkisru basta jithallsu danni,
bhallikieku I-hlas tad-danni huwa licenzja ghall-ksur kontinwat tad-drittijiet
fondamentali.”

F’decizjoni ohra fl-ismijiet Robert Galea vs. Avukat Generali*’, intqal:

“Illi, min-naha l-ohra, sejbien ta’ ksur fundamentali jitlob |-ghoti ta’ rimedju
effettiv, kemm fil-prattika u kif ukoll fil-ligi, b’mod li I-ghoti wahdu ta’ kumpens
jista’ ma jitgiesx bhala rimedju tajjeb bizzejjed. F'kazijiet ta’ dawn I-ahhar zmien,
il-Qorti fi Strasbourg gieset li r-rimedju tat-tnehhija tal-okkupant minn post kien
ir-rimedju effettiv li messu nghata, u li ghar-rimedju li ggarrab il-parti mnehhija
jrid jaghmel tajjeb I-Istat Malti.”

Fid-decizjoni moghtija fil-kaz ta’ Brian Psaila vs. L-Avukat Generali et gia citat,

intqal illi:

“II-pozizzjoni legalment korretta skont il-Kap. 319 u I-Kostituzzjonali hija, li jekk din
il-ligi tinkiser, kif effettivament irrizulta f'din is-sentenza, ir-rimedju miksub taht il-
Kap. 319 huwa dak provdut permezz tal-Artikolu 3(2) tal-istess ligi, jigifieri li din il-
Qorti tiddikjara li dik il-ligi, “safejn tkun inkonsistenti, tkun bla effett.” Similment
jipprovdi I-Artikolu 6 tal-Kostituzzjoni.

Inoltre jekk il-Qorti tordna biss il-hlas ta’ kumpens u thalli li I-ligi jkompli jkollha
effett, il-Qorti tkun gieghda effettivament tippermetti li jkompli tul iz-zmien l-istat
ta’ ksur bil-htiega li r-rikorrenti jifthu kawza kostituzzjonali perjodikament biex
jiehdu I-kumpens ghall-ksur li ser ikomplu jgarrbu jew ghall-izgumbrament tal-
inkwilini. F'dan il-kuntest, id-dmir tal-Qorti huwa li tara li ligi li ma tharisx dak il-
bilanc tkun megjus nulla u bla effett.”

lI-Qorti gieset illi I-intimata Joan Azzopardi hi mara anzjana, li llum gabzet is-

sebghin sena, u li r-realtajiet so¢jo-ekonomici tal-pajjiz illum huma tali li mhux

3pA. (Gurisdizzjoni Kostituzzjonali), 07.02.2017.
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facli ghal persuna f'eta pensjonabbli li tikri minghand il-privat bir-rati
kummercjali li geghdin jintalbu llum. Madanakollu langas hu gust u ekwu li r-
rikorrenti tibga’ wahedha ggorr il-piz ta’ din is-sitwazzjoni li giet imposta
fugha u fuq il-familja taghha snin ilu u li bagghet qatt ma giet indirizzata, ghajr
b’mod kozmetiku u mhux daqgstant effettiv ghaliha. II-Qorti tirrileva wkoll li |-
Qorti Ewropea tad-Drittijiet tal-Bniedem, sa issa, gatt ma tat decizjoni li biha
waslet biex tikkundanna persuna tizgombra minn fond b’kirja protetta. Fid-
decizjoni moghtija mill-Qorti Ewropea ghad-Drittijiet tal-Bniedem fl-ismijiet
Apap Bologna vs. Malta®’, il-Qorti Ewropea ghamlet is-segwenti

osservazzjonijiet:

“The Court observes that the wording of the law is clear. Under the Constitution, in
order to redress human rights violations which are protected by the provisions of
the Constitution, a court of constitutional jurisdiction “may make such orders, issue
such writs and give such directions as it may consider appropriate for the purpose
of enforcing, or securing the enforcement of, any of the provisions ...” (see relevant
domestic law, paragraph 28 above). The same wording is used in the European
Convention Act, in connection with human rights protected by the Convention. The
right to property, at issue in the present case, is covered by both texts ...

Hence there is no doubt that in law, the courts of constitutional jurisdiction could
annul an order and evict a tenant. Such a measure would have prevented the
continuation of the violation. Nevertheless, it is clear from the case-law relied on
by the domestic court and that submitted by the applicant that in situations such
as those of the present case, namely where a lawful requisition has imposed an
excessive burden on an applicant leading to a violation, the courts of constitutional
jurisdiction, and in particular the Constitutional Court on appeal, do not take such
action. Indeed, the Government have not provided one such example, despite
having been requested to do so, and despite the fact that thousands of requisition
orders have been in place in the past decades. It follows that, despite having the
power to do so, in practice, the Constitutional Court has repeatedly failed to take
the required action which would bring the violation to an end.

32 ppplication no. 46931/12.
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The Court observes that such an action would surely cause some distress to the
tenant. Nevertheless, it would be for the Government to relocate such a tenant. It
is the role of the courts of constitutional jurisdiction to provide the available
remedy for convention violations, thereby protecting the victim from a continuing
violation irrespective of any Government discomfort. This is particularly so when
the Government could avoid any such situations by amending the law in such a
way as to provide for a reasonable amout of rent.

In this connection, the Court reiterates that it is not for it to interpret domestic law;
nevertheless, it cannot but note the discrepancy between what appears to be the
literal word of the law, and the interpretation given by the courts of constitutional
jurisdiction as to the possibility of awarding a higher future rent. Indeed such an
order, which appears to be allowed by the Constitution and the European
Convention Act, would have no bearing on the validity or otherwise of the laws in
place, which affect the generality of the public. It would, however, constitute a
measure vis-a-vis an individual applicant, which would provide for an end to the
violation without affecting the tenant. Nonetheless, this course of action has never
been taken by the courts of constitutional jurisdiction.”

In vista ta’ dawn il-konsiderazzjonijiet, il-Qorti gieghda tistabbilixxi li I-intimati
Azzopardi ma jistghux jibgghu jinvokaw id-dispozizzjonijiet tal-Kap. 158 tal-
Ligijiet ta’ Malta sabiex jiggustifikaw ghalfejn ghandhom jibgghu jirrisjedu fil-

fond tar-rikorrenti.

Decide

Ghaldagstant ghar-ragunijiet premessi |-Qorti gieghda taqta’ u tiddeciedi

din il-kawza billi:

1. Ti¢had l-eécezzjonijiet kollha sollevati mill-Avukat Generali;

2. Tichad l-ec¢c¢ezzjonijiet kollha tal-intimati Azzopardi;
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3. Tilga’ l-ewwel talba tar-rikorrenti u tiddikjara u tiddeciedi illi bl-
applikazzjoni tal-Artikoli 12(2) u (3) tal-Kapitolu 158 tal-Ligijiet ta’
Malta, fil-konfront tar-rikorrenti hemm lezjoni tad-dritt taghha ta’
tgawdija tal-proprjeta taghha bin-numru 4/6 (gia 34/36), Sqaq numru
1, Triqg Hal Sajjied, Birkirkara, u dan bi ksur tal-Ewwel Artikolu tal-

Ewwel Protokoll tal-Konvenzjoni Ewropea ghad-Drittijiet tal-Bniedem;

4. Tilga’ t-tieni talba tar-rikorrenti u tiddikjara u tiddeciedi li l-intimat
Avukat Generali ghandu jhallas kumpens xieraq lir-rikorrenti
minhabba fit-thaddim tal-Att XXIIl tal-1979 li ma kkreax bilan¢ gust
bejn il-jeddijiet tar-rikorrenti u I-htigijiet soc¢jali tal-inkwilin, u
ghaldagstant gieghda tillikwida I-kumpens pekunjarju dovut lir-
rikorrenti fis-somma ta’ sittin elf Euro (€60,000) bl-imghax legali ta’

tmienja fil-mija (8%) fis-sena, mil-lum sad-data tal-hlas effettiv;

5. Ladarba gieghed jigi stabbilit li d-dispozizzjonijiet tal-Artikolu 12(2)
tal-Kap. 158 jiksru Il-jeddijiet protetti bl-Ewwel Artikolu tal-Ewwel
Protokoll tal-Konvenzjoni Ewropea ghad-Drittijiet tal-Bniedem, |-
intimati ma jistghux jibqghu jinvokaw il-protezzjoni fl-inkwilinat li
kienu jgawdu sa issa bis-sahha ta’ dispozizzjonijiet legislattivi li huma

lezivi tal-jeddijiet fundamentali.

Spejjez ta’ dawn il-proéeduri a karigu tal-intimat Avukat Generali.

Mogrija.
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