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Managing Consulting Service Industry
(MCSI) Limited (C-16749)

V.
Direttur tal-Kuntratti;
Ministeru tal-Edukazzjoni u tal-Impjieg; u

Specialist Group Cleaners Limited (C65296)
u Diemme s.c.a.r.l., socjeta estera registrata
I-ltalja, fil-kapacita taghhom bhala membri
tal-joint venture bl-isem ta’ Brightness JV
ghal kull interess li jista’ jkollha

1. Dan huwa appell ta’ Managing Consulting Service Industry (MCSI)
Limited [MCSI] minn decizjoni tal-5 ta’ Frar 2019 tal-Bord ta’ Revizjoni
dwar Kuntratti Pubbli¢i [il-Bord ta’ Revizjoni], imwaqqaf taht ir-Regola-
menti tal-2016 dwar I-Akkwist Pubbiku [L.S. 174.04]. Il-kaz quddiem il-
Bord ta’ Revizjoni kien dwar oggezzjoni ta’ MCSI kontra decizjoni tal-

Ministeru tal-Edukazzjoni u tal-Impjieg [il-Ministeru] illi ma jilgax offerta
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ta’ MCSI ghal kuntratt dwar tindif fi skola tal-gvern u jilga’, minflok, dik

ta’ Brightness JV.

2. ll-fatti relevanti sehhew hekk: kienet saret sejha mill-Ministeru ghal
offerti ghal “provision of environmentally friendly cleaning services in
state schools and educational facilities (including summer)”. Is-sejha
kienet magsuma f'ghaxar partiti u kellu jinghata kuntratt ghal kull

partita.

3. Fost il-kondizzjonijet tas-sejha mnizzla fl-Instructions to Tenderers

kien hemm dik li tghid hekk:

»9.1 The contract will be awarded to the tenderer submitting the offrer
with the Best Price/Quality Ratio (BPQR) in accordance with the
below.

»Each technical offer will be evaluated in accordance with the award
criteria and the associated weighting as detailed in the evaluation grid
of this tender document (Article 9.3). No other award criteria will be
used. The award criteria will be examined in accordance with the
requirements as indicated in the Technical Specifications.

»The BPQR is established by weighing technical quality against price
on a 60/40 basis respectively. This is done by multiplying

»e the technical scores awarded to the offers by 0.60

»e the financial scores awarded to the offers by 0.40. «

4. Imbaghad fil-para. 9.3 tal-Instructions to Tenderers hemm evaluation
grid b’lista ta’ diversi kriterji ta’ evalwazzjoni teknika u |-marka li

tinghata lil kull kriterju.

5. Fost dawk li tefghu offerti ghar-raba’ partita (Lot 4) kien hemm MCSI.
B’ittra tat-23 ta’ Novembru 2018 id-Direttur tal-Kuntratti gharraf lil

MCSI li l-offerta taghha ma ntghazlitx. L-ittra tghid hekk:

oo e el this Department regrets to inform you that the offer
submitted by your company was not successful as shown in the



6.

8.
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following table since it failed to satisfy the criterion for award, being
the offer with the Best Price Quality Ratio (BPQR).«

Imbaghad hemm tabella li tgabbel il-marki moghtija fl-evalwazzjoni lill-
offerta ta’ MCSI u dawk moghtija lill-oblatur li ghamel |-ahjar offerta, li
kien Brightness JV. L-ittra tghid ukoll sa meta setghet issir oggezzjoni
guddiem il-Bord ta’ Revizjoni — it-3 ta’ Dicembru 2018 — u x’depozitu

kellu jsir mal-oggezzjoni minn kull partita.

B'ittra tat-28 ta’ Novembru 2018 MCSI talbet lid-Direttur tal-Kuntratti
jaghtiha aktar taghrif dwar I-identita ta’ Brightness JV u dwar kif
inhadmet |-evalwazzjoni tal-offerta taghha. Billi izda Zz-zmien biex
titressaq oggezzjoni quddiem il-Bord ta’ Revizjoni kien jaghlaq qabel
ma waslitilha twegiba shiha ghall-ittra taghha tat-28 ta’ Novembru
2018, MCSI ressget l-oggezzjoni taghha quddiem il-bord fit-3 ta’

Dicembru 2018 u talbet illi I-bord:

»(i) declare that the rejection letter was in breach of law in that it
should have contained at least the scoring sheet of the successful
bidder as an indication of the characteristics and relative
advantages of the successful bidder's offer;

»(ii) declare that the rejection letter was in breach of law in that the
maximum deposit payable by the appellant upon filing of a letter
of objection against the tender should not have exceeded
€50,000;

(i) declare that the evaluation method indicated in clause 9 in
section 1, Instructions to Tonderers is contrary to the law, and,
subsequently, order that the tender is cancelled. «

Bid-decizjoni tal-5 ta’ Frar 2019, li minnha sar dan I-appell, il-Bord ta’

Revizjoni iddecieda hekk dwar |I-oggezzjoni ta’ MCSI:

»This board,

»having noted this objection filed by Managing Consulting Services
Industry Limited, (hereinafter also referred to as the Appellants) on 3
December 2018, refers to the contentions made by the latter with
regards to tender ... ... awarded by the Ministry for Education and
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Employment, (hereinafter also referred to as the Contracting
Authority).

»Whereby the Appellants contend that:

»a) the Contracting Authority did not provide sufficient inform-
ation in its letter of rejection dated 23 November 2018 to
enable them to exercise effectively its [sic] rights at law, in
so far as remedies are concerned. In this regard and for
this reason alone, the Appellants maintain that the deposit
paid for filing this objection should be refunded;;

»pb) the selection criteria do not stipulate minimum require-
ments so that the yardstick used in the allocation of points
in the evaluation process is very subjective. In this regard,
the Appellants maintain that the evaluation committee did
not have established measuring criteria to enable same to
arrive at an objective selection decision so that the tender
for this particular lot should be cancelled.

»This board has also noted the Contracting Authority’s reasoned letter
of reply dated 12 December 2018 and its verbal submissions during
the public hearing held on 15 January 2018, in that:

»a) the Ministry for Education and Employment contend that
through a communication sent to the Appellants dated 23
November 2018 the latter were given the reasons why
their offer for the lots was not awarded to them. The
Contracting Authority also maintains that, in reply to the
Appellants’ correspondence dated 22 November 2018 it
had sent some of the information requested and more time
was heeded to collate the remaining information in
question; however, the Contracting Authority maintains
that it had fulfilled all the obligations as laid down in the
Public Procurement Regulations;

»b) the Contracting Authority also insists that the tender
document vividly provided the selection and award criteria
and, in this respect, the evaluation committee had the
necessary tools to adjudicate and recommend the best
compliant offer. In this regard, the Contracting Authority
maintains that, such a concern being brought at this
particular stage should be disregarded as the Appellants
had other remedies to contest this issue.

»This board, after having examined the relevant documentation to this
appeal and heard submissions made all interested parties, including
the testimony of the witnesses duly summoned, opines that the issues
which are to be considered on their merits are twofold, namely:

»a) the reasons given by the Ministry for Edncation and
Employment for the rejection of the offer submitted by
Managing Consulting Services Industry Limited;

»pb) the fact that there were no established basic requirements
in the tender document.
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»a)

Reasons given by the Ministry for Education and Employment
to Managing Consulting Services Industry Limited

The fact that there were no established basic requirements in
the tender document.

»With regards to Managing Consulting Services industry
Limited’s second contention, this board would acknowledge the
fact that the Best Price Quality Ratio adjudicating criteria are
the most objective method of assessing an offer. It not only
provides equal treatment for all bids but also suppresses the
incidence of subjectivity. In this regard, this board would res-
pectfully refer to the award criteria as stipulated in article 9.1 of
the “Instructions to Tenderers” as follows:

»“9.1 The contract will be awarded to the tenderer
submitting the offrer with the Best Price/Quality
Ratio (BPQR) in accordance with the below.

»Each technical offer will be evaluated in accord-
ance with the award criteria and the associated
weighting as detailed in the evaluation grid of this
tender document (Article 9.3). No other award
criteria will be used. The award criteria will be
examined in accordance with the requirements as
indicated in the Technical Specifications.”

»At the same instance, the tender document under article 9.3
lists the evaluation grid wherein, the Contracting Authority
stipulates the mandatory factors on which each offer will be
adjudicated with regards to points and, for each of the listed
items, the tender denotes the maximum points, so that a clear
and transparent yardstick has been denoted and, under the
same article, an explanation of classification with the relative
description is also provided, as follows:

»“Classification  Description

»“Exceptional Matches the minimum requirements and goes
by far beyond the expectations listed in the
terms of reference. Has outstanding function-
ality and completeness.

»“Very Good Matches the minimum requirements and goes
beyond the expectations (preferable factors)
listed in the terms of reference — has very good
functionality and completeness.

»“Good Matches the minimum requirements and also
the expectations (preferable factors) listed in
the terms of reference

»“Acceptable Only matches the very minimum/basic function-
ality in regards to factors listed in the terms of
reference.

»“Unacceptable Unacceptable/disqualified if the required fun-
ctionality is not met. In this case a score of 0
will be assigned.”
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»In this regard, this board opines that the tender document
provided more than sufficient information as to the selection
and award criteria.

»With regards to Managing Consulting Services Industry
Limited’s contention that there had to be minimum and
maximum requirements so as to assess the different factors of
the tender requirements, this board acknowledges and
appreciates the fact that, in such tenders, where services are
being requested, one can establish the allocation of points by
comparing the offers with the minimum requirements and, in
this respect, the same requirements are those factors listed in
the terms of reference. At this particular stage of consideration,
this board would refer to the testimony of Mr Emile Vassallo as
follows:

»“Avukat Sewwa wisq. Mela ejja niffukaw fug dawn. Dawn
nagblu li huma tasks u whud mit-tasks hemm ukoll
estimate ta’ kemm forsi ghandhom jiehdu. Tista’
tghidli inti kif identifikajt liema kien il-minimum tat-
task u x’kien il-preferable factor?

»“Xhud Il-mistogsija kienet, jekk nirreferi ghall-evaluation
grid.
»“Avukat Per ezempju ghandek areas to be cleaned,

ghandek classrooms, computer lab

»”"Xhud ‘Show how the use of resources will ensure the
timely delivery of tasks.’

»“Mela ir-rizorsi huma bazikament il-persuni li
huma specifikati fin-numru taghhom fil-bill of quan-
tities, kemm iridu jigu impjegati persuni. Ovvjament
hemm rizorsi ohra li fl-esperjenza taghna nafu li
huma materjali, equipment u dawn I-affarijiet, u
rajna |-proposta tal-economic operator kif ser jasal
biex ikun jista’ jwettag dawn it-tasks li hemm fix-
schedule 4 b’'mod tajjeb. Kien hemm areas, per
ezempju rajna fis-submission jekk gewx inkluzi I-
areas kollha. Per ezempju f’¢ertu submissions ma
kienx hemm l-areas kollha. Ahna tlabna li jigu
mnaddfa per ezempju I-btiehi. F’¢ertu submissions
il-btiehi ma gewx inkluzi. Allura ahna flejna u rajna,
isma’, kemm ged jasal dan Il-economic operator
biex ikun jista’ jwettaq tajjeb id-dmirijiet u dak i
ged naghtu fil-kuntratt biex iwettaq?”

»This board would also refer to another extract from the

credible testimony of Mr Emile Vassallo, whereby the yardstick
for the allocation of points is vividly explained, as follows:

»“Avukut Pero nista’ nistiednek fejn gieghda fit-tender din il-
gwida? Jew nissuggerilek li mhiix gieghda fit-
tender?

»“Xhud Hemm mistogsija. ll-gwida liija I-mistogsija. Barra

minn hekk hemm ukoll il-lista fl-ispecific activities
on page 29, hemm il-lista tal-postijiet li jridu
jnaddfu u b’liema frekwenza, etc. etc. Jigifieri nafu
xi rridu nnaiddfu, nafu x’rizorsi ghandna ghax ... I-
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economic operator kien marbut li jimpjega numru
ta’ cleaners hiex iwettqu x-xoghol. Ha naghti
ezempju minn submission ta’ xi hadd iehor, xi
hadd iehor. Per ezempju fis-submission tal-klijent
tieghek kien hemm imnizzel li ser taghtu kaz kif
jigu ordnati I-cleaningmaterials meta jispiccaw: li
jkun hemm, isma’, malli cleaner jinduna i ser
jibdew jispi¢cawlu |-materjali, jordna. Irid jordna.
Hemm submission ohra ta’ haddiehor ma kellhiex
din. Jigifieri dan ahna stajna naraw li |-uzu tar-
rizorsi min-naha tal-economic operator wiehed
kien comprehensive, li ha u haseb dwar kemm il-
haddiema u kemm is-supervisors u kemm il-mater-
jali u kemm l-equipment. Hemm c¢ertu operators
ohra li nsew isemmu jew ma semmewx.”

»From the testimony of Mr Emile Vassallo, this board is
justifiably convinced that the evaluation committee compared
each offer on the merits of what each bidder declared to offer
in a logical, just and transparent manner. At the same instance,
this board opines that the yardsticks of the minimum require-
ments were the mandatory factors requested in the terms of
reference as duly stipulated in the tender document, so that the
selection and award criteria of the Best Price Quality Ratio was
appropriately and diligently applied.

»0On a concluding note, this board would point out that too
much emphasis has been placed on the issue of the “minimum
requirements” at this stage of the tendering process. In this
regard, this board would respectfully note that Managing
Consulting Services Industry Limited had the necessary
remedies to raise concerns about the award criteria prior to the
closing date of the submission of offers and, in this respect, the
Appellants did not avail themselves of these remedies. One
has to acknowledge also the fact that the Appellants submitted
an offer for a tender with all its conditions, so that the
acceptance of the latter is to be taken as factual.

»In view of the above, this board:

»i)  upholds Managing Consulting Services Industry Limited’s
first contention;

»ii)  does not uphold the Appellants’ second contention;

»iii) upholds the Ministry for Education and Employment’s
decision in the award of the contract;

»iv) directs that, in view of i) above, an amount equivalent to
fourteen thousand euro (€14,000) from the deposit paid by
Managing Consulting Services Industry Limited is to be
refunded.«

9. MCSI ressget appell minn din id-decizjoni b’rikors tal-25 ta’ Frar 2019.
L-appell jolgot id-decizjoni tal-Bord ta’ Revizjoni fuq it-tieni Iment

imressaqg minnha. Ghal dan l-appell id-Direttur tal-Kuntratti u I-
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Ministeru wiegbu flimkien fit-8 ta’ Marzu 2019 u Brightness JV wiegeb

fil-15 ta’ April 2018.

10. L-ewwel aggravju tal-appell gie mfisser hekk:

»L-Ewwel Aggravju: L-evalwazzjoni teknika tal-offerti ma saritx skont
il-ligi

»llli I-ewwel aggravju tas-socjeta appellanti hu li I-evalwazzjoni teknika
li saret mill-kumitat tal-evalwazzjoni kienet illegali u ghandha tigi
skartata u dan ghaliex, fost affarijiet ohra, it-tender ma tax I-ghodda
necessarji u essenzjali lill-kumitat tal-evalwazzjoni sabiex jgharbel I-
offerti on a like with like basis mill-lenti tenkika.

»Kif gie spjegat fid-dettall fis-second objection tal-letter of objection
tas-socjeta appellanti tat-3 ta’ Dicembru 2018, I-allokazzjoni tal-punti
teknici fir-rigward tas-sub-criterion B u tas-sub-criterion C kellha ssir
billi 1-offerta teknika tigi klassifikata (fir-rigward tal-varji kriterji) bhala
Exceptional (100% tal-punti allokati ghall-kriterju in kwistjoni), Very
Good (80% tal-punti allokati ghall-kriterju in kwistjoni), Good (50% tal-
punti allokati ghall-kriterju in kwistjoni), Acceptable (20% tal-punti
allokati ghall-kriterju in kwistjoni)u Unacceptable (xejn mill-punti
allokati ghall-kriterju in kwistjoni) ... ... ...

»ll-kumitat tal-evalwazzjoni kellha tikklassifika [recte, il-kumitat ... kellu
jikklassifika] |-offerta teknika bhala Exceptional, fl-ahjar kaz, jew
Unacceptable, fl-aghar kaz, skont jekk |-offerta ‘matches the minimum
requirements [...] listed in the terms of reference’ u jekk tilhagx
‘expectations (preferable factors) listed in the terms of reference’.

»ll-kontenzjoni principali tas-soc¢jeta appellanti hi li kemm il-minimum
requirements u kemm l-expectations (preferable factors) kellhom jigu
identifikati fit-terms of reference tat-tender u li t-tnejn li huma kienu
necessarji u essenzjali sabiex isir |-gharbiel tal-offerti tekni¢i mill-
kumitat tal-evalwazzjoni.

»llli I-Bord ta’ Revizjoni fid-decizjoni tieghu sahaq li s-second objection
tas-socjeta appellanti fil-letter of objection taghha tat-3 ta’ Dic¢embru
2018 ma kienx jimmerita li jintlaga’ u essenzjalment ghaliex il-
minimum requirements ghar-rigward ta’ sub-criterion B u sub-criterion
C kienu ben definiti fit-tender.

»llli s-socjeta appellanti la tista’ tagbel ma’ dan |-apprezzament tal-
provi u lanqas tista’ tifhem ghaliex il-Bord ta’ Revizjoni ghazel |li ma
jidholx fil-kwistjoni ta’ jekk l|-expectations (preferable factors) kinux
definiti fit-tender.

»llli x-xiehda ta’ Joseph Zerafa (li kien wiehed mill-membri tal-kumitat
tal-evalwazzjoni) kixfet b’'mod ¢ar I-isfida li habbtu ma wi¢¢hom il-
kumitat tal-evalwazzjoni fil-klassifikar tal-offerta teknika fir-rigward ta’
sub-criterion B u sub-criterion C:

»“Avukat: Nagblu li fil-verita r-range kienet bejn minimum
requirements u expectations (preferable factors) biex tallokaw
minn 0 sa 100%. S’Themmhekk nagblu?

»“Xhud: Iva
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»“Avukat: Ser nitolbok biex tidentifika fejn kienu geghdin dawn il-
minimum requirements fit-terms of reference. Jekk trid forsi
mmorru ghal ezempju specifiku. Ser niehu use of resources
mandatory. U r-rikjesta kienet:

»“Show how the use of resources will ensure the timely
delivery of tasks.’

»“Identifika fit-terms of reference x’kienu I-mimimum requirements
ghal dan is-subkriterju specifiku

»“Xhud:  Ovvjament apparti I-esperjenza li kellna bhala bord fuq
din il-bic¢a xoghol, ahna dejjem I-importanti hu illi r-riga li ntuzat,
il-kejl li uzajna, uzajnieh ma’ kulhadd.

»“Avukat: Imma, biex nifhem, tista’ ssibha fit-tender jew hija xi
haga li kellkom taghmlu intom wara li bdejtu taraw I-offerti?

»“Xhud:  Le meta bdejna naraw l|-offerti.

»I[...]

»“Avukat: Imma |-mistogsija differenti. Ejja nimxu pass pass.
Qbilna i fit-terms of reference ma kienx hemm il-minimum
requirements definiti, sewwa?

»Xhud:  Certu affarijiet ma kienx hemm, le.

»“Avukat: Nagblu wkoll li intom bhala bord sibtu diffikulta
minhabba dan il-fatt u bejnietkom ftiehmtu fugq x’kienu I-minimum
requirements halli tkunu tistghu tikkomparaw I-offerti tal-kuntratt?

»“Xhud: Iva.
»[..]

»“Avukat: Dan il-minimum requirement li gbiltu fuqu, gbiltu fuqu
bil-miktub gabel ma bdejtu taghmlu I-evalwar? Jew kienet xi haga
li trid tevolvi?

»*Xhud:  Waqt li bdejna nevalwaw.

»“Avukat: Jekk nistagsik |-istess haga fuq I-expectations
(preferable factors), ir-risposta hija I-istess?

»“Xhud:  L-istess imma dejjem ovvjament hemm I-esperjenza
taghna. ll-bord imhallat, konna mhalltin.

»...]

»“Avukat: Ejja nergghu mmorru ghas-sub kriterju use of
resources mandatory, show the use of resources will ensure the
timely delivery of tasks. Identifika fit-terms of reference fejn
geghdin il-preferable factors expectations. Issa jekk tghidli li
wasaltu ghalihom bl-esperjenza, mhux ged nghid li hazin jew le,
imma dik hija r-risposta. Imma identifikahom fit-tender.

»“Xhud: Tal-use of resources le.

»llli din ix-xiehda hija ¢arissima. Il-kumitat tal-evalwazzjoni sab
diffikulta sabiex jgharbel [-offerti tekni¢i u jikklasifikahom bhala
Exceptional, Very Good, Good, Acceptable jew Unacceptable fir-
rigward tas-sub-criterion B u s-sub-criterion C u dan ghaliex la I-
minimum requirements u langas |-expectation (preferable factors) ma
kienu identifikati fit-terms of reference tat-tender. Tant hu hekk, i I-
kumitat tal-evalwazzjoni, ex admissis mis-sur Zerafa, kellhom jagblu
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fuqg Xinhuma dawn il-minimum requirements u l-expectations
(preferable factors) wara li ghalaq it-tender, wara li nfethu I-offerti, u,
aghar minn hekk, wara li beda I-evalwar tal-offerti.

»Sabiex jigi evitat kwalunkwe dizgwid, is-socjeta appellanti mhux ged
timplika li I-kumitat tal-evalwazzjoni adixxa in mala fede, u dan intqal
b’mod ¢ar fil-proceduri quddiem il-Bord ta’ Revizjoni, izda, minhabba
dan in-nuqqas fit-tender, I-evalwazzjoni ma saritx la skont it-tender u
langas skont il-ligi — u dan bi ksur tal-prin¢ipji generali tal-akkwist
pubbli¢i: trattament ugwali u trasparenza.

»ls-socjeta appellanti tirrileva wkoll fdan I-istadju li I-Bord ta’ Revizjoni
ghazel li langas biss jirreferi ghax-xiehda tas-sur Joseph Zerafa u dan
minghajr ma ta raguni jew gustifikazzjoni ghall-istess.

»Illi din l-istess sfida giet ukoll espressa mix-xhud Emile Vassallo (li
kien i¢-chairperson tal-kumitat tal-evalwazzjoni):

»“Avukat: Sur Vassallo jien kurjuz fuq kif irnexxielkom tallokaw il-
punti ghal dawn il-kriterji. U ghadni ma fhimtx pero kif irnexxielkom
a bazi ta’ din is-sezzjoni 29 li ghadek kif iccitajt tevawlaw jekk
offerta partikolari hix 0 jew hix 100.

»“Xhud:  Jiddependi mis-sottomissjoni. Fis-sens, nista nirreferi
ghas-submission ...

»“Avukat: Ha niggwidak ftit ahjar. Iktar milli tirreferi ghall-offerta,
irreferili ghat-tender ghax dik hija I-mistogsija. Ghax inti kellek
bzonn ta’ riga fit-tender biex tghinek imbaghad taghmel
evalwazzjoni tas-submissions.

»“Xhud:  Iktar minn riga, mistogsija. Jekk nerga’ naqra I-
mistogsija li bazikament fl-evaluation grid |-economic operator
intalab biex juri,

»“Show how the use of resources will ensure the timely
delivery of tasks.’

»“Mela t-tasks nafu xinhuma. Issa I|-kompitu tal-economic
operator huwa li jurina kif dawk it-tasks ser jasal ghalihom. Issa
kien hemm min uriena tajjeb hafna kif ser jasal ghalihom. Kien
hemm min ma kkonvinciniex li jaf kif ser jasal ghalihom.

»“Avukat: U intom x'uzajtu bhala gwida biex tkunu konvinti?
»“Xhud:  ll-gwida kienet is-submission stess.

»I[..]

»“Avukat: Allura din il-gwida li inti semmejt gabel biex tigu
konvinti li wahda hija ahjar minn ohra, stabbilejtuha wara li rajtu |-
offerti kollha?

»Xhud:  Ahna ddiskutejna dawn ir-rizorsi x’hemm bzonn i
jkunu.

»...]

»“Avukat: Ha nirreferik ghal cleaning required includes class-
rooms. Daily sweeping of classrooms. Qed nifhem li dak huwa I-
minimum requirement f'ghajnejk?

»“Xhud: Iva fdak il-kaz, iva.

»“Avukat: Identifikali X’inhu I-preferable factor fug dak il-minimum
requirement.

10



Managing Consulting Service Industry (MCSI) Ltd v. Direttur tal-Kuntratti et

»*Xhud:  Li jkun hemm supervision fugq dak il-cleaner biex
naraw li t-tindif sar tajjeb. Li naraw li jkun hemm sistema facli ta’
komunikazzjoni mas-supervisor biex, jekk hemm nuqqasijiet, ma
rridx noqghod naghmel telefonati u mbaghad iwedgbuni jumejn
wara imma hemm supervisor.

»“Avukat: Kien hemm preferable factors ohra?
»“Xhud:  Nista’ nkompli nara d-dokument u iva naghtik.

»“Avukat: Minn fejn johorgu dawn il-preferable factors? Ghax
hawnhekk jien ma jien ged nara xejn.

»“Xhud:  Johorgu mill-aggettivi li juzaw fis-sens li, jekk ghandek
timeliness, xi hadd irid jispjega. Timeliness kollha nafu X’inhi. Jekk
inti ghandek mizura kif ser tara li in-nies tieghek ser ikunu timely u
kif ser ticcekkja jekk humiex timely, spjegali X’inhi. That is the
minimum requirement. Jekk hi minimum, a¢cettabbli u tajba. Jekk
inhi eccezzjonali, hija eccezzjonali.
»llli x-xiehda tas-sur Vassallo kkorroborat ix-xiehda tas-sur Zerafa, u
cioé li l-expectations (preferable factors) ma kinux definiti fit-tender u
dan skont is-sur Vassallo langas kien hemm bzonn li jigu definiti u
identifikati ghaliex ‘Timeliness kollha nafu x’inhi’ jew hija kwistjoni li
jigu ‘konvinti’.
»Bir-rispett kollhu lejn is-sur Vassallo, |-akkwist pubbliku ma jahdimx
hekk. Il-prin¢ipji generali tal-akkwist pubbliku tat-trattament ugwali u
tat-trasparenza jridu li r-riga tigi definita sew u dan sabiex tigi
eliminata, kemm jista’ jkun, is-suggettivita tal-membri tal-kumitat tal-
evalwazzjoni. Ir-riskju huwa ferm aktar gholi meta I-evalwar tal-offerti
jsir fuq il-bazi ta’ best-price quality ratio minflok fuqg il-bazi tal-prezz
biss (i.e. cheapest offer which is technically and administratively
compliant).

»ls-socjeta appellanti tixtieq tirrileva [li] I-Bord ta’ Revizjoni fid-decizjoni
strah fuq ix-xiehda tas-sur Vassallo sabiex jasal ghall-konkluzjoni li |-
minimum requirements kienu definiti fit-tender (konkluzoni li hi
kontestata), perd, il-Bord ta’ Revizjoni ghazel li ma jaghmilx apprezza-
ment la tal-provi migbura u langas tas-sottomissjonijiet legali tas-
socjeta appellanti li I-expectations (preferable factors) ma kinux definiti
— u dan johrog bi¢-¢ar anke mix-xiehda tas-sur Vassallo.

»llli n-nuqqas ta’ dawn il-minimum requirements u tal-expectations
(preferable factors) irrenda I-kompitu tal-kumitat tal-evalwazzjoni
impossibli biex isir ghar-rigward tas-sub-criterion B u tas-sub-criterion
C (li flimkien jirraprezentaw 59 punt minn 100 punt tat-teknika) u |-
evalwar li sar semplicement ma kienx jilhaq id-dettami tal-ligi ghaliex
ir-riga li kellha tintuza ghall-klasifikazzjoni tal-offerti ma kinetx tezisti u
kellhom joholqu wahda I|-kumitat tal-evalwazzjoni wara li ghalaq it-
tender, wara li nfethu |-offerti, u wara li beda I-evalwar tal-offerti — minn
wara I-kwinti u minghajr |-offerenti ma kienu jafu x’inhi r-riga.

»Dan huwa fundamentalment inkompattibli mal-prin¢ipji generali tal-
akkwist pubbliku tat-trattament ugwali u tat-trasparenza.«

11. Id-Direttur tal-Kuntratti u I-Ministeru wiegbu hekk ghal dan I-aggravju:
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»Fl-ewwel aggravju taghha I-kumpannija appellanti tilmenta b’mod
generali mill-fatt li d-dokument tas-sejha ma kienx jipprovdi I-ghodda
necessarji u essenzjali biex il-kumitat tal-ghazla seta’ jgharbel u jixtarr
[-offerti b’'mod li seta’ jitratta lill-offerenti bl-istess mod. Anzi tghid Ii |-
evalwazzjoni saret b’'mod illegali;

»L-esponenti jitilqu billi jghidu li ghalkemm I-kumpannija appellanti
tghid i I-kriterji tal-ghazla migjuba fid-dokument tas-sejha u I-eval-
wazzjoni kienu jmorru kontra I-ligi, hija fl-appell taghha ma ssemmi I-
ebda artikolu tal-ligi li suppost gie mxellef jew miksur;

»Minbarra dan, I|-esponenti ma jistghux ma jinnutawx ukoll i
ghalkemm il-qofol tal-ilmenti tal-kumpannija appellanti huwa dwar il-
mod ta’ kif inkiteb l-artikolu 9 dwar il-kriterji tal-ghazla, I-istess kum-
pannija appellanti gatt ma ilmentat dwar il-kontenut tad-dokument tas-
sejha gabel ghalaq iz-zmien ghat-tfigh tal-offerti;

»Wiehed jifhem Ii jekk il-kumpannija appellanti kellha problemi mal-
kriterji tal-ghazla miktuba fid-dokument tas-sejha, dawn kienu hemm
mill-bidunett u mhux Zzviluppaw wara |i thabbru r-rizultati tal-
aggudikazzjoni;

»Jekk il-kumpannija appellanti kellha tassew problemi dwar ir-‘riga tal-
evalwazzjoni’ kif imfissra fid-dokument tas-sejha, kulma kellha taghmel
huwa jew li tistagsi ghall-kjarifika minghand l-awtoritajiet kompetenti
sat-30 ta’ Lulju 2018 skont I-iskeda misjuba fl-artikolu 2 tad-dokument
tas-sejha, jew inkella li tressaq talba quddiem il-Bord ta’ Revizjoni
dwar il-Kuntratti Pubbli¢i ghar-rimedju ta’ gabel I-gheluq tas-sejha kif
provdut fir-regolament 262 tar-Regolamenti dwar I-Akkwist Pubbliku;

»|l-kumpannija appellanti la ghamlet wahda u langas |-ohra;

»Jaghmel hafna sens li jekk offerent prospettiv ghandu problema dwar
xi kundizzjoni mnizzla fis-sejha, dan ghandu jgajjimha minnufih gabel
ma jixhet |-offerta tieghu jew ghallinqas qabel ma jaghlaq iz-zmien tas-
sejha. Mhuwiex sew li offerent jattakka r-regoli tat-tellieqa wara t-
tmiem taghha ghas-sempli¢i fatt li jkun hareg tellief minnha. Ghalhekk
darba li operatur ekonomiku jkun ghazel li jiehu sehem f'sejha b’regoli
prefissati, dan ikun accetta li jgieghed l-offerta tieghu taht ezami ta’
dawk l-istess regoli prefissati;

»Fug kollox, dan johrog kemm mit-test tar-regolament 262 tal-
Legislazzjoni Sussidjarja 174.04, kif ukoll mit-titolu li tahtu jinsab dan
ir-regolament viz. ‘Rimedji gabel id-Data tal-Ghelug ta’ Sejha ghal
Kompetizzjoni’. Bil-hniena hemm ghalfejn jinghad, ladarba dan ir-
rimedju tqieghed taht il-kategorija ta’ azzjonijiet li ghandhom isiru
gabel |-gheluq tas-sejha, dan ifisser li tali rimedju ma jistax jigi uzat
wara li jaghlaq it-terminu tas-sejha. Interpretazzjoni mod iehor tkun
tfisser li d-distinzjoni fit-Tagsima IX tar-Regolamenti bejn it-Titolu
indikat bhala ‘Rimedji gabel id-Data tal-Gheluq ta’ Sejha ghal
Kompetizzjoni’ u t-Titolu indikat bhala ‘Appelli minn Decizjonijiet li
jkunu ttiehdu wara d-Data tal-Gheluqg ghas-Sottomissjoni ta’ Offerta’
tkun saret ghalxejn;

»Terga’ u tghid, hada li ghokrot mhux ftit ghajn I-esponenti huwa I-fatt
li I-kumpannija appellannti gieghda tressaq ilment biss dwar I-
evalwazzjoni u l-aggudikazzjoni ta’ Lott 4 u mhux ukoll dwar il-lottijiet |-
ohra. ll-kriterji tal-evalwazzjoni kienu I-istess ghal-lottijiet kollha,
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ghalhekk I-esponenti jsibuha tassew diffi¢li kif il-kumpannija appellanti
sabet diffikulta biss dwar Lott 4;

»Jekk il-problema tal-kumpannija appellanti kienet dwar [-artikolu 9
tad-dokument tas-sejha allura |-problema taghha kellha tifrex fuq il-
lottijiet kollha u mhux biss fuq Lott 4. Ifisser ghalhekk li jekk, ghall-
kumpannija appellanti, |-artikolu 9 tad-dokument tas-sejha kien tajjeb
ghal disa’ lottijiet, I-esponenti ma jarawx ghalfejn dan l-artikolu ma
kienx tajjeb ukoll ghal Lott 4, ladarba I-artikolu 9 kien I-istess ghal-
lottijiet kollha u I-evalwazzjoni kienet ukoll |-istess ghal-lottijiet |-ohra;

»Ghalhekk ghal dawn ir-ragunijiet biss I-aggravju tal-kumpannija
appellanti jisthoqqlu li jigi mwarrab;

»Lil hinn minn dan pero I-kumpannija appellanti m’ghandhiex ragun li
tghid li I-kriterji tal-ghazla nkitbu b’'mod hazin. Min-natura taghha stess,
evalwazzjoni taht il-kriterji tal-offerta I-aktar ekonomikament vantagg-
uza bilfors jidhol fiha element ta’ diskrezzjoni tal-evalwaturi individwali.
B’dagshekk ma jfissirx perd illi I-oggettivita u r-ragonevolezza huma
niegsa jew b’xi mod eskluzi;

»Huma r-Regolamenti dwar I-Akkwist Pubbliku (L.S. 174.04) stess illi
jmexxuna dwar dan il-punt ghaliex jistabilixxu x’ghandu jkun fiha sejha
ghall-offerta li tkun ser tigi evalwata b’dan il-kuncett. Issir referenza
ghar-regolament 239(2) li jghid li I-kriterji tal-ghazla jistghu jinkludu,
perezempju: (a) il-kwalita, inkluzi I-mertu tekniku, il-karatteristici
esteti¢i u funzjonali, l-accessibilita, id-disinjar ghall-utenti kollha, il-
karatteristi¢i socjali, ambjentali u dawk innovattivi u I-kummer¢ u I-
kondizzjonijiet tieghu; (b) l-organizzazzjoni, il-kwalifiki u I-esperjenza
tal-persunal assenjat ghat-twettiq tal-kuntratt, fejn il-kwalita tal-
persunal assenjat tista’ thalli impatt sinifikanti fuq il-livell tal-
prestazzjoni tal-kuntratt; jew (¢) is-servizz ta’ wara I-bejgh u |-
assistenza teknika, il-kondizzjonijiet ta’ twettiq bhad-data ta’ twettiq, il-
process ta’ twettiq u I-perijodu ta’ twettiq jew il-perijodu ta’ tlestija;

»Jekk wiehed jaghsar dak li ged jghid il-legislatur, naslu ghall-
konkluzjoni li dak li hu nec¢essarju hu li l-offerenti jkunu jafu liema
huma l-elementi li bilfors iridu jiffurmaw parti mill-offerta taghhom u
jinghataw indikazzjoni ¢ara ta’ liema elementi ser ikunu I-aktar
fil-gurisprudenza Ewropea. Hekk perezempju nqgtal fC-31/87
Gebroeders Beentjes BV v. State of the Netherlands, “where the
authorities awarding contracts do not take the lowest price as the sole
criterion for the award of a contract but have regard to various criteria
with a view to awarding the contract to the most economically
advantageous tender, they are required to state those criteria in the
contract notice or the contract documents — ara wkoll C-324/93 The
Queen v. Secretary of State for Home Department, ex parte Evans
Medical Ltd and Macfarlan Smith Ltd:;

»Dan premess, I-esponenti jsostnu minghajr tlaqliq illi d-dokument tas-
sejha ghall-offerti kien wiehed ¢ar u juri b’'mod konkret, fl-artikolu 9,
x’kien gieghed jigi mitlub u kif kienu ser jitqassmu |-punti;

»Jekk wiehed ihares lejn |-evaluation grid li tinsab fartikolu 9.3 tad-
dokument tas-sejha (ara minn pagna 13 ’il quddiem) wiehed isib
indikat il-piz relattiv li kien qged jinghata ghal kull wiehed mill-kriterji
maghzula sabiex tigi determinata I-aktar offerta ekonomikament
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vantagguza. L-awtorita kontraenti indikat dak li kien mitlub mil-offerenti
u l-massimu ta’ punteggi li I-kumitat tal-ghazla seta’ jaghti;

»Fl-aggravju taghha I-kumpannija appellanti tiimenta b’mod specifiku
minn sub criterion B u minn sub criterion C. ll-kumpannija appellanti
donnha ged targumenta li I-evaluation grid ma kinitx isemmi la |-kriterji
minimi u langas il-kriterji massimi li fughom kellhom jinghataw il-punti
ghal dawn iz-zewq sub-kriterij;

»L-esponenti ma jistghux jagblu mal-kumpannija appellanti li s-sejha
ma Kinitx tindika liema kienu dawk il-htigijiet tekni¢i minimi fil-kuntest
ta’ sub criterion B u sub criterion C. Dak li xX’aktarx gieghed jahrab lill-
kumpannija appellanti huwa I-fatt li, skont l-artikolu 9.2 tad-dokument
tas-sejha, “the Evaluation Committee will analyse the administratively-
compliant tenders’ technical conformity in relation to the published
Terms of Reference/ Technical Specifications (Section 4)”;

»Dawn it-termini ta’ riferenza wiehed jista’ jsibhom minn pagni 26 sa
54 tad-dokument tas-sejha u dawn kienu jikkostitwixxu I-kriterji minimi
tas-sejha. Ifisser dan li, jekk I-offerent jixhet offerta li tkun toqghod ma’
dak imsemmi f'dawn it-termini ta’ riferenza, allura fil-kuntest ta’ sub
criterion B u sub criterion C [-offerta tkun meqgjusa bhala wahda
accettabbli u ggib 20% tal-marki. Jekk I|-offerta izda tkun tipprovdi
elementi li jkunu ahjar u agwa mill-htigijiet imsemmija fit-termini tar-
riferenza allura l-offerta tkun tista’ titgies bhala good, very good jew
exceptional u b’hekk tiehu aktar marki;

»ll-kumitat tal-ghazla ma kellux carte blanche biex jiddeciedi kemm
jaghti punti izda seta’ biss ipoggi dak sottomess mill-offerenti
fkategoriji differenti u skont il-kategorija mbaghad jinghataw il-punti
abbinati;

»Naturalment kien fl-ghazla hielsa tal-offerent li jipprovdi elementi li
huma agwa minn dawk indikati fis-sejha. Aktar ma |-offerent jintrabat li
joffri servizz ahjar minn dak mitlub fis-sejha aktar kienu jikbru ¢-
¢ansijiet tieghu li jikseb marki tajbin taht sub criterion B u sub criterion
C. Fi kliem iehor, il-mod ta’ kif dawn iz-zewg sub kriterji gew imfassla
kien jippremja l-inizzjattiva u I-kreattivita tal-offerent;

»Ghall-esponenti ma hemm xejn hazin jew illegali li [-awtoritajiet
kompetenti hallew lill-offerenti stess jiddeciedu kif itejou I-offerta
taghhom fuqg il-kundizzjonijiet minimi tas-sejha. B’dan il-mod I-
awtoritajiet kompetenti mhux biss hallew aktar spazju ghall-kom-
petizzjoni miftuha izda kabbru ¢-¢ansijiet taghhom li tabilhaqq isibu I-
offerta li tkun I-aktar wahda ekonomikament vantagguza;

»Wara kollox, l-iskop kollu li taghti I-kuntratt fuq il-kriterju tal-offerta I-
aktar ekonomikament vantagguza jintilef ghalkollox jekk tnehhi d-dritt
tal-offerent li jressaq offerta li tkun ahjar mill-htigijiet imsemmija fis-
sejha. Li kieku l-awtoritajiet kompetenti ma ridux ihallu lill-offerenti
jesperimentaw fl-offerti taghhom, kieku huma ma kinux jinqgdew bil-
kriterju tal-offerta l|-aktar ekonomikament vanntaggjuza izda kienu
jingdew bil-kriterju tal-orhos offerta li tkun thares il-htigjiet tas-sejha;

»Huwa naturali li meta wiehed juza’ |-kriterju tal-offerta I|-aktar
ekonomikament vantagguza wiehed ma jistax minn qabel jikkwantifika
bl-ezatt u b’mod konkret kif wiehed igib kull marka. F’kazijiet bhal
dawn l-evalwazzjoni tabilfors trid tkun soggetta ghall-gudizzju prudenti
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u diligenti tal-evalwaturi. F'dan is-sens iridu jiftethmu d-deposizzjonijiet
ta’ Joseph Zerafa u ta’ Emile Vassallo ¢citati fir-rikors tal-appell;

»Huwa owvju i I-kumitat tal-ghazla seta’ jaghzel biss liema kienet dik I-
offerta li kienet tmur, “far beyond the expectations (preferable factors)
listed in the Terms of Reference” u ghalhekk kienet l-agwa offerta i
haqgqgha |-aktar marki fl-evaluation grid, wara li jgharbel I-istess offerti;

»Jghid sew ghalhekk, Emile Vassallo, il-kap tal-kumitat tal-ghazla, fix-
xhieda tieghu li “I-gwida kienet is-submission stess”;

L-awtur Peter Trepte fil-ktieb tieghu Public Procurement in the EU: A
Practictioner’s Guide (it-tieni ddizzjoni), Oxford University Press,
Oxford, 2007, Pp 466 — 474, li gie citat b’approvazzjoni mill-Qorti tal-
Appell fis-sentenza Domain Academy Ltd v. Direttur tal-Kuntratti et
deciza fil-25 ta’ Settembru 2009, jghid hekk fuq dan il-punt:

»‘Some of the permitted award criteria are, by definition,
incapable of being objectively quantified (aesthetic merit), the
application of others (such as quality or technical merit) may
depend on the substance of the tenders submitted, the
importance of others (non-economic criteria) may only become
apparent in combination with the financial offers contained in
tenders.

»Kif inghad mill-Qorti tal-Appell, fis-sentenza Cateressence Limited et
v. Id-Direttur tal-Kuntratti nomine et deciza fl-14 ta’ Frar 2017:

»“Wiehed irid japprezza li, meta jkun kaz ta’ kriterji tal-MEAT, ikun
irid jinghata piz mhux biss lill-prezz imma wkoll lill-aspetti teknici
tal-offerta. Dan [-ahhar aspett jinvolvi necessarjament opinjonijiet
soggettivi. Hu importanti li I-offerenti jkunu jafu liema huma I-
elementi li bilfors iridu jiffurmaw parti mill-offerta taghhom, u
jinghataw indikazzjoni ta’ liema elementi ser ikunu I-aktar
importanti waqt I-evalwazzjoni.

»“Dan kollu, pero, ma jfissirx illi biex il-pro¢ess tal-MEAT ikun
wiehed gust wiehed irid jikkwantifika bl-ezatt u b’mod konkret kif
wiehed igib kull marka. Tabilhaqq ikun hemm kazijiet meta d-dmir
funzjonali jikkomprendi I-uzu ta’ diskrezzjoni tal-persuna li fugha
huwa impost dover. Hemm cirkostanzi fejn wiehed ma jistax
jaghmel normi oggettivi minhabba li ¢-¢irkostanzi jkunu tant fluwidi
u kangianti li ma jippermettux ir-rigidita necessarja tan-norma
oggettiva. F’kazijiet bhal dawn I|-evalwazzjoni ta’ bilfors trid tkun
soggetta ghall-gudizzju prudenti u diligenti tal-evalwaturi.

» ...

»“Kif osservat il-Qorti Ewropea tal-Gustizzja fil-kaz TNS Dimarso
NV v. Vlaams Gewest, deciz fl-14 ta’ Lulju, 2016 (kaz numru C-
6/15):

»“The Court has held that an evaluation committee must be
able to have same leeway in carrying out its task and, thus, it
may, without amending the contract, award criteria set out in
the tender specifications or the contract notice, structure its
own work of examining and analysing the submitted tenders.

»“The leeway is also justified by pratical considerations. The
contructing authority must be able to adapt the method of
evaluation that it will apply in order to assess and rank the
tenders in accordance with the curcumstances of the case.’
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12.

13.

»“Dak li hu importanti hu li I-offerti jigu evalwati bl-istess metodu u
hsieb, u mhux kaz jigi trattat mod u kaz iehor b’aktar leggerezza.
F’dan il-kaz, ma jidhirx li sar xi haga hekk u I-offerti gew trattati bl-
istess mod u bl-applikazzjoni tal-principju ta’ trasparenza

»Fil-kaz tallum, kif anke wara kollox ikkonfermaw il-membri tal-kumitat
tal-ghazla li tharrku biex jixhdu quddiem il-Bord ta’ Revizjoni dwar il-
Kuntratti Pubblici, I-evalwazzjoni saret bl-istess mod ghal kulhadd.
B'Zieda ma’ dan, il-kumpannija appellanti ma fissritx b’liema mod hija
giet zvantaggjata meta mgabbla mal-offerent li ha aktar marki minnha;
»Tajjeb li wiehed izomm fmohhu hawnhekk li I-piz li jipprova r-raguni
diskriminatorja kien jaqa’ fuq il-kumpannija rikorrenti, bi tharis tal-
principju li min jallega jrid jipprova u dan sal-grad mitlub mil-ligi fkawza
ta’ natura ¢ivili. F’dan il-kaz |-ebda prova f'dan is-sens ma ngiebet mill-
kumpannija rikorrenti;

»Imbilli I-kumitat tal-ghazla ezercita d-diskrezzjoni tieghu ma jfissirx
b’dagshekk li huwa ddiskrimina bejn |-offerenti. Kif intqal gqabel u kif
imseddaq bil-urisprudenza, f'sejhiet ta’ dan it-tip huwa mistenni u
mitlub i tintuza certu diskrezzjoni. Sewwasew fil-kaz taghna, din id-
diskrezzjoni kienet cirkoskritta bil-parametri tas-sejha ghall-offerti li
kienu cari bizzejjed ghal kulhadd;

»Ghalhekk fid-dawl ta’ dan kollu |-ewwel aggravju tal-kumpannija
appellanti ghandu jigi mi¢hud.«

Nibdew bl-ec¢¢ezzjoni tad-Direttur tal-Kuntratti u tal-Ministeru illi dan |-
ewwel aggravju ta’ MCSI ma jistax jitressaq wara li jkun ghalaq iz-
zmien tas-sejha ghal offerti izda kellu jitressaq qabel. Brightness JV
ukoll ressaq din I-e¢¢éezzjoni meta fit-twegdiba tieghu ghall-appell gal
illi:

»... jekk is-socjeta appellanti riedet kjarifika dwar it-tabella numru 9.3
setghet taghmel dan wagqt is-sejha ghal offerti u mhux tabbuza mill-
procedura biex tappella mid-decizjoni tal-awtorita kontraenti u mid-
decizjoni tal-Bord ta’ Revizjoni dwar il-Kuntratti Pubbli¢i.«

Din |-e¢¢ezzjoni hija msejsa fuq ir-reg. 262 tal-L.S. 174.04, li, safejn

jolgot I-ilment ta’ MCSI jghid hekk:

»262. Kandidati prospettivi u offerenti jistghu, gabel id-data tal-gheluq
ta’ sejha ghall-kompetizzjoni, jipprezentaw rikors b’ragunijiet quddiem
il-Bord ta’ Revizjoni:

16



Managing Consulting Service Industry (MCSI) Ltd v. Direttur tal-Kuntratti et

»(d) biex isewwu zbalji jew biex inehhu ambigwitajiet ta’
terminu jew klawzola partikolari mdahhla f’sejha ghall-
kompetizzjoni, ... jew f'xi dokument iehor li jirriwarda |-
proc¢edura dwar |-ghoti ta’ kuntratt; jew

»(e) biex jikkancellaw is-sejha ghall-kompetizzjoni ghar-raguni
i s-sejha ghall-kompetizzjoni tkun bi ksur ta’ xi ligi jew
x'aktarx tikser xi ligi partikolari jekk titkompla.«

14. Relevanti wkoll huwa r-reg. 270 dwar “Appelli minn Decizjonijiet li

jkunu ttiehdu wara d-Data tal-Gheluq ghas-Sottomissjoni ta’ Offerta”:

»270. Fejn il-valur stmat ta’ kuntratt pubbliku jilhaq jew jec¢¢edi hamest
elef euro (€5,000) kull offerent jew kandidat koncernat, jew kull
persuna li ghandha jew li kellha xi interess jew li sofriet dannu jew
tirriskja li ssofri dannu b’xi allegat ksur jew b’xi decizjoni mehuda inkluz
[-ghoti propost fil-kisba ta’ kuntratt, rifjut ta’ offerta jew il-kan¢ellament
ta’ sejha ghal offerti wara li jiskadi |-perijodu tal-pubblikazzjoni, tista’
tappella permezz ta’ oggezzjoni quddiem il-Bord ta’ Revizjoni, liema
oggezzjoni ghandu jkun fiha r-ragunijiet ghall-ilmenti taghhom b’mod I-
aktar ¢ar.«

15. Essenzjalment, l-ilment ta’” MCSI huwa illi “it-tender ma tax |-ghodda
necessarji u essenzjali lill-kumitat tal-evalwazzjoni sabiex jgharbel |-
offerti on a like with like basis mill-lenti tenkika” u illi “I-kontenzjoni
principali tas-soc¢jeta appellanti hi li kemm il-minimum requirements u
kemm |-expectations (preferable factors) kellhom jigu identifikati fit-
terms of reference tat-tender u li t-tnejn li huma kienu necessarji u
essenzjali sabiex isir |-gharbiel tal-offerti tekni¢i mill-kumitat tal-
evalwazzjoni”. L-ilment, mela, ma huwiex tant illi I-kumitat tal-ghazla
ma mexiex Kif iridu I-kondizzjonijiet tas-sejha ghal offerti izda illi dawk
il-kondizzjonijiet ma kinux imfissra. Anzi, MCSI tghid espressament fir-
rikors tal-appell illi “s-soc¢jeta appellanti mhux ged timplika li I-kumitat
tal-evalwazzjoni agixxa in mala fede, ... izda, minhabba dan in-
nuqqgas fit-tender, I-evalwazzjoni ma saritx la skont it-tender u langas

skont il-ligi”.
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16.

17.

18.

Huwa evidenti, ghalhekk, illi dan I-ilment jolgot nuqgqgas i, fil-fehma ta’
MCSI, kien ga jezisti qabel ma saret |I-evalwazzjoni tal-offerti u, anzi,
gabel ma ghalaq iz-zmien li fih setghu jintefghu I-offerti. Ghalkemm
dan kollu jolgot, naturalment, id-decizjoni dwar “I-ghoti propost fil-
kisba ta’ kuntratt” lil Brightness JV, u r-rifjut tal-offerta ta’ MCSI, dak li
MCSI effettivament qieghda ffittex li timpunja huma dawk i tqis

“ambigwitajiet ta’ terminu jew klawzola partikolari mdahhla f’sejha
ghall-kompetizzjoni” li jwasslu biex is-sejha ghal offerti tkun “bi ksur ta’

xi ligi”. Ir-reg 262 ighid car illi Iment bhal dan kellu jitressaq “gabel id-
data tal-ghelug ta’ sejha ghall-kompetizzjoni”, u mhux, bhal fil-kaz
tallum, wara dik id-data, u sahansitra wara d-decizjoni dwar I-ghoti tal-

kuntratt.

L-eccezzjoni kontra dan Il-ilment ghalhekk ghandha tintlaga’, u I-

kaggravju jigi michud.

It-tieni aggravju ta’ MCSI jghid illi I-Bord ta’ Revizjoin ma qiesx I-

oggezzjonijiet kollha mressqa quddiemu, u gie mfisser hekk:

»llli I-Bord ta’ Revizjoni fid-decizoni tieghu nagas milli jitratta t-third
objection imgajjem mis-socjeta appellanti fil-letter of objection taghha -
ab omissa decisione.

»llli s-socjeta appellanti ma tixtiegx tirrepeti fid-dettal dan it-third
objection li tqajjem fpremessi 22 sa 24 tal-letter of objection taghha.
Essenzjalment, is-socjeta appellanti sabet istanza ohra fejn il-kumitat
tal-evalwazzjoni ma setax ilesti I-kompitu tieghu tal-evalwar tal-offerti
in linea mal-prinCipji generali tat-trattament ugwali u tat-trasparenza
ghal dak li ghandu x’jagsam ma’ proof of good wordking conditions
taht is-sub-critetion E: Employment Conditions.

»llli filwagt li kien hemm mizuri li §ew identifikati u definiti korrettement
b’mod oggettiv: “Wages paid by direct credit, 3 points” u “Employees
have written contracts of employment, 3 points”, kien hemm mizura
partikolari li ma giet bl-ebda mod identifikata jew definita: “Other
measures. Add-on, 3 points”.
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19.

20.

21.

Managing Consulting Service Industry (MCSI) Ltd v. Direttur tal-Kuntratti et

»llli ghal din ir-raguni I-evalwazzjoni ma setghetx issir u kwalunkwe
allokazzjoni ta’ punti ghal din il-mizura saret b’mod suggettiv u
arbitrarju u bi ksur tal-prinCipji generali tal-akkwist pubbliku.«

Effettivament it-tielet oggezzjoni mressqa minn MCSI quddiem il-Bord
ta’ Revizjoni tghid illi “the criterion of ‘other measures — add-on’ ...
was not capable of being assessed and, therefore, this criterion does
not meet the minimum requirements established by the PPR and the
general principles of public procurement law, and therefore, it renders
the evaluation of bids impossible to complete” u illi “the same terms of
reference refer to ‘other measures’ as ‘etc.’, and, therefore, neither the
bidders nor the evaluation committee was or is in a position to
understand what the drafter of the tender required by ‘other
measures’, let alone how the same evaluation committee could have

been expected to assess the measures adopted by the bidder”.

Bla ma tidhol fil-kwistjoni jekk jinghatax appell ab omissa decisione
meta l-omissa decisio tkun tal-Bord ta’ Revizjoni, il-qorti tosserva illi
dan l-ilment, bhal ta’ gablu, jolgot mhux id-decizjoni li I-kuntratt ma
jinghatax lil MCSI u jinghata lil Brightness JV, izda jolgot nugqgas li, fil-
fehma ta’ MCSI, kien ga jezisti qabel id-data tal-gheluq tas-sejha ghal

offerti, u ghalhekk kellu jitressaq gabel dik id-data.

Ghalkemm huwa minnu illi I-Bord ta’ Revizjoni kellu jindirizza din il-
oggezzjoni billi jghid illi ma setax igisha ghax saret wara z-zmien
moghti ghalhekk, il-konkluzjoni xorta kellha tkun illi l-oggezzjoni
titwarrab, u ghalhekk ma huwiex il-kaz li tithassar id-decizjoni tal-bord

ghax naqgas milli jwarrab I-oggezzjoni espressament.
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22.

23.

24.

25.

Dan l-aggravju wkoll huwa, ghalhekk, mi¢hud.

L-ahhar aggravju jolqot il-kompetenza tal-membri tal-kumitat ta’

evalwazzjoni tal-offerti u gie mfisser hekk:

»|lli minghajr ma jigi bl-ebda [mod] denigrat ix-xoghol li sar mill-membiri
tal-kumitat tal-evalwazzjoni, is-soc¢jeta appellanti tixtieq tirrileva li, fsuq
specjalizzat u tekniku bhal ma huwa dak tat-tindif fuq skala dagshekk
kbira, il-membri messhom jew kellhom kwalifiki jew esperjenza diretta
u specifika fit-tindif jew tal-angas gabbdu l-assistenza ta’ konsulent
estern.

»Kemm is-sur Zerafa u s-sur Vassallo kkonfermaw li ma kellhomx
kwalifiki relattivi fit-tindif u fil-kaz tas-sur Zerafa langas ghandu
esperjenza fil-management tat-tindif. Is-sur Vassallo jghid li ghandu
esperjenza mal-management tat-tindif bhala kap ta’ skola wahda—
meta hawn kellna tender fuq it-tindif tal-iskejjel kollha ta’ Malta u
Ghawdex.

»llli jrid jigi rilevat li dawn il-fatti hargu waqt is-seduta quddiem il-Bord
ta’ Revizjoni u ma kinux maghrufa gabel din is-seduta.«

lI-fatt li dan in-nuggas li MCSI tghid illi tara fil-kompetenza tal-membri
tal-kumitat ta’ ghazla ntebhet bih biss wagqt is-seduta quddiem il-Bord
ta’ Revizjoni ma kienx izomma milli I-ilment tressqu dak il-hin quddiem
il-bord, fid-dawl ta’ dawn i¢-¢irkostanzi godda li tghid li ntebhet bihom
f'dak il-waqt, flok tgajjem dan I-ilment gdid quddiem din il-qorti f'dan I-

istadju.

Barra minn hekk, bla ma nghidu illi t-tindif huwa xi arti jew xjenza li
tehtieg specjalizzazzjoni jew tahrig partikolari fiha, il-fatt illi wiehed
mill-membri tal-kumitat ta’ ghazla kellu “esperjenza mal-management
tat-tindif bhala kap ta’ skola wahda” ixejjen l-allegazzjoni li I-kumitat
kien ghal kollox niegas minn esperjenza f'dan il-gasam. Billi dan il-
membru kien kap ta’ skola “wahda” u mhux ta’ tnejn jew tlieta — jew
kemm skejjel mehtieg biex MCSI tqisu ta’ esperjenza bizzejjed — ma

jnaggasx mill-fatt li dan il-membru huwa radonevolment mistenni i
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jkun jaf lejn xiex ghandu jhares biex jinghata servizz xieraq, u
x’nuqgqasijiet gieli ltaga’ maghhom u li ghalhekk ghandu jilga’ kontrie-

hom fil-ghoti tal-kuntratt.

26. Ma huwiex mehtieg li I-membri kollha tal-kumitat ta’ ghazla jkollhom
din |-esperjenza — safejn kienet tassew mehtiega — dagskemm mhux
il-membri kollha kellhom ikunu jifhmu fil-finanzi billi il-kumitat kellu jqis

ukoll l-aspett finanzjarju tal-offerti.

27. Ghal dawn ir-ragunijiet dan I-ahhar aggravju wkoll ghandu jigi mi¢hud.

28. ll-qorti ghalhekk tichad I-appell u tikkonferma d-decizjoni tal-Bord ta’

Revizjoni

29. L-ispejjez tal-appell thallashom MCSI.

Joseph Azzopardi Giannino Caruana Demajo Noel Cuschieri
President Imnhallef Imhallef

Deputat Registratur
rm
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