Qorti ta’ I-Appell
(Kompetenza Inferjuri)

Imhallef Anthony Ellul
Appell numru:- 491/2017/1

F. (Advertising) Limited (C27689)
(appellata)

Vs

Grace Austin
(appellanti)

17 ta’ Gunju, 2019.

Dan huwa appell tal-konvenuta minn sentenza tat-Tribunal ghal-
Talbiet Zghar fil-31 t’ Ottubru 2018 dwar ftehim tat-tip standard form
li ffirmaw il-partijiet in konnessjoni ma’ reklamar ghall-bejgh ta’
appartament f'Haz-Zabbar.

Mill-atti jirrizulta li:

2.1.

2.2.

Permezz ta’ avviz tat-talba pprezentat fil-25 ta’ Ottubru 2017, is-socjeta
attri¢i talbet li I-konvenut jigi kkundannat ihallasha s-somma ta’ €5,000
rapprezentanti valur ta’ servizzi rezi fuq inkarigu tal-konvenuta as terminita’
skrittura privata ta’ reklamar datata 26 ta’ Novembru 2015, bl-ispejjez
inkluzi dawk ta’ mandat ta’ sekwestru kawtelatorju prezentat
kontestwalment mal-avviz u bl-interessi legali.

4

L-intimata sostanzjalment wiegbet! illi: (i) jezistu numru ta’ rregolaritajiet
fl-imsemmija skrittura bi ksur tal-Kap. 378 tal-Ligijiet ta’ Malta u tal-Ligi
Civili; (ii) I-iskrittura privata hija invalida ghaliex niegsa mill-intenzjoni
komuni; (iii) I-intenzjoni taghha kienet li I-ammont imnizzel fl-iskrittura kellu
jithallas biss f'’kaz li I-kumpannija Owners Besttinnegozja u tbiegh b’suééess
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il-proprijeta taghha; (iv) fuq il-prinéipju ta’ buona fede, fl-ebda okkazjoni ma
gie spjegat/dikjarat/moqri I-kontenut tal-iskrittura privata.

2.3. B’sentenza moghtija fil-31 t'Ottubru 2018, it-Tribunal ghal Talbiet Zghar
iddecieda billi ¢ahad |-e¢cezzjonijiet kollha tal-konvenuta, laga’ t-talbiet
attri¢ci u kkundanna lill-konvenuta thallas lis-socjeta attrici s-somma ta’
hamest elef ewro (€5,000), bl-imghax mid-data tal-prezentata tal-kawza
sal-hlas effettiv. L-ispejjez jithallsu kollha mill-konvenuta.

3. Minn din id-decizjoni appellat il-konvenuta. Tilmenta fl-ewwel lok li t-Tribunal
ghamel apprezzament Zbaljat tal-provi quddiemu meta ¢ahad |-e¢cezzjonijiet tal-
appellanti abbazi tal-fatt li skont I-istess Tribunal I-attri¢i rnexxielha tipprova I-kaz
tagha. Tikkontendi li hija ottemporat ruhha skrupolozament mat-termini tal-
ftehim iffirmat bejn il-partijiet u ma kisret |-ebda kundizzjoni u ghalhekk mhix
obbligata thallas ebda ammont lill-appellata. Tghid inoltré li it-Tribunal m’ghamilx
apprezzament tajjeb tal-provi ghaliex emmen biss il-verzjoni moghtija mill-attrici
minghajr ma emmen il-verzjoni taghha.

4, L-appellata da parti taghha wiegbet li: (i) I-appell huwa null billi I-appellanti ma
tatx avviz formali lill-aggudikatur bl-intenzjoni taghha li behsiebha tintavola
appell dakinhar tas-sentenza quddiem it-Tribunal bi ksur tal-proviso tal-artikolu
9(2)(a) tal-Kap. 380; (ii) I-argumenti u osservazzjonijiet sollevati mit-Tribunal
huma gusti u korretti; (iii) il-maggior parti tal-aggravji mressqa mill-appellanta
huma Ikoll msejjsa fuq allegazzjonijiet mhux ipprovati; (iv) il-funzjoni tal-Qorti tal-
appell mhix intiza biex taghmel apprezzament mill-gdid tal-provi; (v) |-appellanti
la gabet prova li I-bejgh gie konkluz permezz tar-Remax Estate Agent u langas li
baghtet ittri lill-appellata biex jitwaqqfu r-reklami, kif allegat minnha.

Konsiderazzjonijiet:

5. L-appellata tat eccezzjoni li l-appellanti ma tawx avviz formali li kienu ser
jappellaw. L-artikolu 9 tal-Kap. 380 jipprovdi illi:-

'9.(1) Bla hsara ghad-disposizzjonijiet ta’ kull regola maghmula skont l-artikolu
16 u skont id-disposizzjonijiet tas-subartikolu (2), gudikatur jirregola |-
procedimenti quddiem Tribunal kif ikun jidhirlu xieraq skont id-dettami tal-
gustizzja naturali.

(2) Bla hsara ghal kull regola msemmija fis-subartikolu (1), gudikatur —
(a) ghandu jizgura i kaz ghandu, dagskemm ikun possibblj, jinstema’ u

Jingata’ sommarjament fi-istess jum tas-smigh tieghu u Ii dak is-smigh ma jtulx
iktar minn seduta wahda.



Izda jekk parti tixtieq tappella mid-deciZjoni, ghandu jinghata avviz
dwar dan lill-gudikatur meta tinghata d-decizjoni:

IZda wkoll il-gudikatur ghandu fl-istess jum meta tinghata d-decizjoni jibghat
lir-Registratur kopja bil-miktub ta’ dik id-decizjoni i tkun inghatat fi-istess
Jum u I jkun fiha r-ragunijiet ghad-decizjoni ...”

6. Din il-Qorti diga kellha I-opportunita tiddeciedi dan il-punt fil-kawza fl-ismijiet
London Services Ltd (C-3951) vs Mario Laporto fejn galet:

'14. Jidher Ii dan ir-rekwizit impost fuq fl-parti Ii tixtieq tappella mid-decizjoni tat-
Tribunal hu mmirat ghal dawk il-kaZijiet fejn il-vertenza tkun giet deciza dakinhar
stess tas-smiegh tal-kawza. Fil-fatt ftali cirkostanzi dan is-sub-artikolu fug citat
Jimponi Zewg obbligi: wiehed fuq il-parti i tkun trid tappella (biex tavza lill-
gudikant Ii bi hsiebha tappella), u wiehed fuq il-gudikatur innifsu (biex dakinhar
stess jghaddi kopja tas-sentenza moghtija minnu, bir-ragunijiet ghad-decizjoni).
Huwa evidenti Ii tali Zewg obbligi huma imposti sabiex jigi assigurat li dakinhar
stess Ii tkun ingatghet il-kawza (u cioe * minn meta jibda’ jiddekorri Z2-Zmien ghall-
preZentata tal-appell) tkun disponibbli id-decizjoni tat-Tribunal fforma skritta
ghall-parti i tkun trid tappella. Ovviament fkaz bhal dan odjern, fejn id-decizjoni
ma inghatatx dak in-nhar tal-ewwel smiegh, anzi kien hemm diversi seduti
sakemm inghatat is-sentenza Ii kienet diga bil-miktub.

15. Il-gorti zZzid i mhemm [l-ebda provvediment Ii jekk ma jinghatax [-avviz li
ttellief ikun irid jappella, allura I-appell hu null.

16. Ghaldagstant l-argument tal-appellati Ii I-appell odjern mhux wiehed validu,
huwa infondat.”

7. Ragunament li japplika wkoll ghall-kaz prezenti. Ghalhekk |-e¢¢ezzjoni hi
mic¢huda.
8. Briferenza ghall-meritu tal-appell, din il-qorti ma tiddisturbax facilment I-

apprezzament tal-provi li jkun sar mit-Tribunal. Il-pro¢ediment quddiem it-
Tribunal ghal Talbiet Zghar jinvolvi procedura verament sommarja bi kriterji
differenti minn dawk previsti mil-ligi pro¢edurali skont il-Kap. 12 tal-Ligijiet ta’
Malta, ghalhekk:

‘wiehed ghandu dejjem iZomm in mira illi d-decizjoni tat-Tribunal tigi
konfezzjonata principalment skond Il-ekwita (Artikolu 7 tal-Kapitolu 380). Dan
ifisser i fl-ezami Ii jrid jigi kondott ta’ I-apprezzament tal-provi i ghamel it-
Tribunal din il-Qorti trid tara jekk kienx hemm fil-gudizzju maghmul leZjoni tad-
dritt ekwitattiv”?

2 Schanzlin Gaby Vs Vella Joe Et, Qorti tal-Appell Inferjuri, 08.06.2005.



9. In materja, jinsab deciz ukoll illi:

I-gustizzja u I-ekwita jirrikjedu illi d-decizjoni tat-Tribunal tkun bazata fuq il-fatti
provati. Filwagt Ii din il-Qorti ta’ revizjoni ma ghandhiex il-kompetenza biex
tissindika decizjoni ta’ fatt Ii jkun wasal ghaliha t-Tribunal in kwantu din hi materja
ta’ kompetenza eskiussiva tieghu, din il-Qorti ma hix eskluza mill-funzjoni li
tiddeciedi jekk tali decizjoni ta’ fatt kienetx tirrifletti I-gustizzja sostantiva u /-
ekwita. Gustizzja sostantiva li fil-verita trid tkun bilfors konfortata b’
modiku ossia minimu ta’ fatt provat. Huwa wkoll principju ta’ gustizzja
naturali illi I-gudikant ghandu jiddeciedi iuxta allegata et probata u ma jistax
jiddeciedi manifestament u ovviament kontra dak Ii gie quddiemu provat” —
"Carmel Gerada -vs- Charles Borg Barthet (Beta Centre)’, Appell, 29 ta’

Jannar 1999, 3

10. In tema ta’ dritt ekwitattiv, fil-kuntest tal-aggravju tal-konvenut appellat, jigi
¢¢arat mill-bidu lli:

'Din il-Qorti diga kellha okkazjoni bosta drabi tesprimi I-hsieb taghba fuq il-kuncett
ta’l-ekwita. Bmod generali, illi I-uzu ta’l-ekwita bhala strument ta’ gudizzju ghar-
raggungiment tal-gustizzia fil-kaz singolari u in bazi ghall-fattispeci partikolari
tieghu, kien hekk konsentit in mertu ghal valutazzjoni tal-fatti jew biex jikkolma
certu vojt fil-provi u, fejn okkorrenti u hekk permissibblj, biex il-Gudikatur
Jiddevja mir-rigur tal-legalizmu zejjed u I-formalizmu ezagerat, Mhux ukoll pero
biex tigi injorata I-ligi jew Il-esigenza tad-dritt applikabbli ghal kaz
konkret.”*

11. Mill-provi jirrizulta li permezz ta’ skrittura® datata 26 ta’ Novembru 2015 u ffirmata
minn Jonathan Osmond (ghall-attric¢i) u I-konvenuta, gie dikjarat illi I-konvenjuta
hi proprjetarja ta’ appartament li riedet tbiegh ghall-prezz ta’ €125,000:-

‘... the client/s is/are hereby engaging the Company which accepts to advertise
the said property for its sale on the open market through the various media at
its disposal ...

In view of the above advertising services and use of existing information and
technology setup agreed upon between the appearers, the Client/s undertake to
pay unto and in favour of the Company which accepts the sum of EUR 5162
representing the fees (inclusive of VAT) mutually agreed upon between them for
the said services as well as for the use of the existing information and technology
setup within the framework of the said company.

The Client/s obligation of paying the Company’s fees shall be further reduced by
EUR / (inclusive of VAT) upon the eventuality that the relative transaction would
have been concluded through the intervention of an established Estate Agent
listed hereunder. In order for the said reduction to come into effect, the Client/s
undertakes and obliges himself to hand over an authenticated copy of the said
preliminary agreement with the agency listed hereunder, as well as of the agent
commission sheet.

3 Jennifer Hubbers v Rite Mix (Gatt Bros) Ltd., Qorti tal-Appell, 26.01.2005.
4 Conris Pace Rivans vs Joseph Rivans u Francis Rivans, Qorti tal-Appell, 11.12.2009.
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Furthermore the Client/s undertakes and binds himself to inform the Company
within a reasonable time, of the date, time and place for the signing of the
preliminary agreement of the property advertised and the Company shall be
entitled to be present for the signing of the said agreement irrespective of
whether the transaction has been concluded by the intervention of the
established Estate Agent so listed or without such intervention.

If the Client fails to abide by this condition, and the relatvie perfiminary
agreement is signed, it shall be considered that he has acted in breech of this
agreement and will therefore be automatically bound to pay the full advertising
fee forthwith.

For the better understanding of the above indicated circumstance, the client/s is
indicating following list of estate agents: Remax, Dhalia, Frank Salt, Sara
Grech, Lea.

Any sale carried out and or executed without the intervention of any of the above
listed estate agents shall be considered to fall within the terms of this agreement
between appears and therefore the Client/s shall be obliged to effect full payment
to the Company as per terms of present pirvate writing.

The present agreeement shall come into effect as from today the 26/11/2015
for a period of two years and shall therefore be considered to lapse on the
26/11/2017.

The Client/s is entitled to opt out from this present agreement within six days
from today informing the Company in writing through registered mail of such
intention at the official address of the Company above indicated.

The Parties hereto declare and confirm that the contents of this agreement have
been duly read and explained to them both in English and Maltese language to
their satisfaction and therefore they are presently confirming thier adhereance to
all the clauses stipulated above without exception or reservation.

12. Anness ma’ dan il-ftehim hemm ukoll dokument iffirmat mill-partijiet li jispecifika
ezattament [-ammont dovut. Fl-ewwel kolonna tal-istess jinghad ‘Pre-Agreed
Estate Agents Only Remax, Dhalia, Frank Salt. Sara Grech, Lea’ it-total
dovut huwa ‘0’, filwgat li fit-tieni kolonna hemm imnizzel * Owners Best, Bartering,
Direct, Family, Magazine, Renting, Sensar, Television, Website, Others’ it-total
dovut huwa '€5,162°7

13. Apparti dan il-ftehim, Vincent Baldacchino® gua direttur tas-socjeta attrici
pprezenta wkoll provi dokumentarji ohra bhala prova tal-fatt i I-attri¢i wettqet I-
obbligi taghha, ossija, irreklamat il-proprjeta in kwistjoni b’'mod kontinwu fuq il-

6 Il-partijiet b’tipa grassa huma dawk li ntlew manwalment; sottolinjar tal-Qorti.
7 Fol. 12.
8 Fol. 9A et seq u fol. 31 et seq.



14,

15.

website taghha,® fuq il-magazine Owners’ Best ghal disa’ darbiet,° u ingaggat
perit hija stess biex ihejji pjanta tal-fond biex titella’ fuq il- website.!* Xehed ukoll'?
li I-attrici kellha database sostanzjali ta’ nies li riedu jixtru proprjeta u dawk il-
prospective buyerskollha li kellhom ezigenzi kompatibbli mal-proprjeta in kwisjoni
kien jintbaghtilhom sms jew email bl-informazzjoni dwar il-fond in kwisjoni u n-
numru dirett tal-konvenuta. Ir-reklamar fuq it-televizjoni ma sarx ghaliex ‘gewwa
kien ghadu shell u dan kien dizastru, kien hemm hafna taqlib. %>

Xehed ukoll illi f'’kaz li jsir konvenju tramite Estate Agent msemmi fil-ftehim izda
I-klijent ma jinfurmax lill-attri¢i b‘dan, I-obbligu tal-hlas jibga’. F'dan il-kaz I-
appellanti gatt ma nfurmat lill-attri¢i appellata li kienet se tbiegh u saret taf li
effettivament inbiegh il-fond mill-insinwa wara ri¢erka li ghamlet hi stess. Kien
ghalhekk li hija baghtet korrispondenza lill-appellanti bl-avukat.!* In kontro-ezami
Vincent Baldacchino xehed:

\.. ma rrizultalniex i I-proprjeta nbieghetx tramite agenzija pero ghalina dan kien
irrilevanti ghaliex il-fatt kien Ii I-proprjeta inbieghet u jekk il-kiijent ma nfurmaniex
ikun in breach. Qatt ma jkollna kiijent ikun ha jbiegh b'estate agency u ma
Jjavzaniex. Dan ghaliex il-klijent " dan il-kaz jiffranka Ii jhallas lil kumpannija
taghna. Jekk il-bejgh ikun isir b'estate agent, I-Owners’ Best, il-kumpannija attrici
tmur fuq il-konvenju u cioe tirrinunzja d-drittijiet taghha b'tali mod illi I-hlas ma
Jsirx lilna. Dan naghmiluh biex inkunu fair ma min ha jbiegh, biex jaghzel estate
agent liema jrid ... %*

Jonathan Osmond li ffirma din l-iskrittura spjega li huwa fiehem lill-appellanti
li:

\.. F’dawn [s-sentejn setghet hi setghet tahdem ukoll ma Agent tal-ghazla taghha
u hi galet Ii riedet tahdem ma Remax, Dhalia, Frank Salt, Sara Grech u Lea.

Kont spjegajtilha i jekk wiehed mill-Agenti i kienet ha tinkariga f dawk is-sentejn
kien ha jbiegh dik il-proprjeta I-Owners” Best ma kien ha jiehu xejn. Kont
indikajtilha wkoll jekk fdawn is-sentejn il-proprjeta ma kinietx ha tinbiegh, /-
Owners Best ma jiehu xejn. Hi sagsietni meta ha thallas hi, u ghedtilha i hi thallas
Jekk tinbiegh il-proprjeta fi Zmien dan is-sentejn ... sagsietni li riedet iccempel lir-
ragel taghha, fil-fatt cemplitiu u taghtni I-go ahead biex isir il-ftehim. Jiena f'dan
il-punt ergajt bdejt nispjega paragrafu paragrafu fuq dak il-ftehim Ili
kien hemm miktub x’kien jinvolvi. Il-konvenuta ffirmat fug kull faccata ta’
kull ftehim ... "6

9 Fol. 13.

10 Fol, 16 — 24.

11 Fol, 25.

12 Fol, 31.

13 Fol. 32.

14 Ghalkemm ix-xhud jghid li gieghed jezebixxi din I-ittra bhala ‘Dok VP5’ |-istess ma tinsabx in atti.
15 Fol. 33.

16 Fol. 27 - 30.



16. In kontro-ezami l-istess xhud jghid inoltré li huwa kien icempel lill-appellanti kull
30 jum biex jara kienx hemm xi zvilupp izda kull darba kienet tghidlu */ ghalissa
mhemm xejn.

17. Il-perit Elaine Padovani kkonfermat!® i hija ma kellhiex ghalfejn tmur fuq il-post
u li I-pjanta minnha redatta a fol. 25 kienet ibbazata fuq il-gisien li kien hemm
fuq il-pjanti provduti mill-appellanti stess.

18. Da parti tal-konvenuta xehedu hi'® u bintha.?® Tghid i r-rapprezentant tal-attrici
kien galilhom li r-reklamar huwa parti mill-commission li riedu jaghtu lill-Owners
Best biss f'’kaz li I-bejgh isir permezz tas-servizz taghhom. Ti¢had li gew spjegati
lilha I-klawzoli I-ohra tal-kuntratt. Dan kollu gie kkonfermat minn bintha Lara li
qalet li kienet prezenti. Tghid i fi zmien tmien xhur jew sena I-proprjeta inbieghet
permezz tal-agenzija Remax u ghalhekk hallsu |-commission lil din ta’ |-ahhar.
Tghid li r-rapprezentanti ta’ Remax graw il-kuntratt tal-Owners Best u
kkonfermawlha li jekk il-bejgh kien ser isir maghhom, is-senserija kienet dovuta
lilhom biss u lill-Owners’ Best ma kienu obbligati jaghtuhom xejn. Tghid ukoll li:

‘kif sar gbil dwar il-bejgh I-Owners Best gew infurmati u avzati permezz tat-
telefon illi sar il-gbil halli anké r-reklamar jiegaf minnufih. Nghid ili minkejja i
infurmajnihom ir-reklamar taghhom baga’ sejjer u ghalhekk ahna konna anké
baghtnielhom ittri biex nuruhom Ii I-proprieta ma kinitx ghadha vakanti u ghal
bejgh ...

19. Ezebit ukoll ircevuta datata 27 ta’ Dicembru 2016 ghal ‘services rendered’ fl-
ammont ta’ €8,000 minn Estates Consultants Limited.??

20. In kontro-ezami?? I-appellanti kkonfermat il-firma taghha fuq il-ftehim in kwistjoni
u li r-rapprezentant tal-appellata hallielha kopja d-dar izda ma gratux u qaghdet
fuq l-ispjegazzjoni fil-qosor li kien taha r-rapprezentant tal-appellata. Mistogsija
tikkonfermax li tat kopja tal-pjanti tal-fond lill-appellata tghid li ma tiftakarx.
Mistogsija lil min kellmet fuq it-telphone meta allegatament infurmat lill-appellata
bil-bejgh tghid li ma tafx. Inoltre, kuntrarjament ghal dak allegat fl-affidavit
taghha, mistogsija jekk informathomx bil-miktub wiegbet:

7 Fol. 29.
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‘le bit-telephone infurmajthom, minhix ceta pero bit-telephone Zgur ... bil-fomm,
bil-fomm kien icempilli u jghidli ‘Ghamilna xi haga, ghamilna xi haga??*

Minn dawn il-fatti jirrizulta li kuntrarjament ghal dak allegat mill-appellanti, ma
giet ippruvata |-ebda mala fede min-naha tal-attiri¢i. Il-konvenuta iffirmat il-
ftehim liberament u nghatat kopja tal-istess. Il-ftehim stess jistipula li kien hemm
cooling off period. Il-fatt li I-appellanti ma ndenjatx ruhha taqra I-ftehim

"Il-gorti tqgies Ii n-nugqas kien tal-konvenuti li ma grawx [l-iskrittura privata. Huma
kellhom kull opportunita Ii jkunu jafu xjinghad fil-kuntratt kieku gabel iffirmawh
indenjaw ruhhom jagrawh. Ma kien hemm [-ebda urgenza I jiffirmaw. Sahansitra
mill-istess kuntratt jirrizulta i l-atturi kellhom kull opportunita’ li unilateralment
Jitterminaw il-kuntratt fi zmien sitt (6) ijiem mid-data tal-kuntratt, minghajr ‘il
bzonn Ii jaghtu xi raguni ... Kieku I-konvenuti ndenjaw ruhhom Ii jagraw dak I
Jghid il-kuntratt kienu mill-ewwel u bla diffikulta jintebhu ghal x'hiex ser jidhlu. 2°

Jidher li t-Tribunal ma kkonkludiex li I-konvenuta ma tatx prova li I-bejgh tal-
appartament sar tramite Re/Max (ara pagna 6 tas-sentenza). Prova li fir-realta’
fl-ebda stadju tal-kontro-ezami ma jidher li giet kontestata. Hu minnu li r-ricevuta
fiskali nharget minn Estate Consultants Limited, pero’ b’dagshekk ma jfissirx li s-
sensar ma kinitx Re-Max. L-isem Re/Max hu isem internazzjonali. Il-qorti tfakkar
li quddiem it-Tribunal ghal Talbiet Zghar m’hemmx il-htiega tal-ahjar prova. Wara
kollox I-attri¢i stess hi maghrufa bhala Owners Best, kif tixhed il-website taghha
(www.ownersbest.com.mt). Hekk ukoll fil-pubblikazzjoni li biha tirreklama |-
proprjetajiet ghall-bejgh, jissemma "Owners Best Office”® u n-numru tat-telefon.
Ix-xhud Jonathan Osmond stess xehed, "AhAna l-isem tan-negozju Ii nindikaw
huwa Owners Best u meta nitkellmu mal-kiijenti nghidu Ii ahna Owners Best”?’
Hekk ukoll Vincent Baldacchino xehed, “Ir-raguni ghalfejn kullimkien tissemma
Owners Best u mhux il-kumpannija F. Aavertising Limited hija ghaliex Owners

Gialadarba m’hemm xejn li jikkontradici dak li xehedu |-konvenuta u bintha li I-
bejgh sar tramite I-agenzija Re-Max, il-qorti ma tara |-ebda raguni ghalfejn dik il-
prova ghandha tigi skartata. Il-kuntratt jaghmilha ¢ara li:

"For the better understanding of the above indicated circumstances, the client/s
[s indlicating following list of estate agents:

21.
mhijiex skuza:
22.
Best hija trade name”?8
23.
4 Fol, 55.

> F (Advertising) Limited Vs Anthony u Esther konjugi Falzon, Rik Nru 585/2011, deciz mill-
Prim’ Awla tal-Qorti Civili fit-30 ta' Novembru, 2012 (sentenza finali).
%6 Ara per ezempju fol. 22.
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Remax, Dhalia, Frank Salt, Sara Grech

Any sale carried out and or executed without the intevention of any of the above
listed estate agents shall be considered to fall within the terms of this agreement
between appearers and the Client/s shall be obliged to effect full payment to the
Company as per terms of present private writing”.

24. Mehmuz mal-kuntratt hemm skeda fejn fl-ewwel kolonna jissemmew pre-agreed
estate agents only’, fosthom Re-Max. Fid-dokument hemm dikjarat li f'dak il-kaz,
il-hlas dovut lill-attri¢i hu *0’. Fil-kolonna ta’ ma’ gemb fliema kazijiet hu dovut
hlas ta’ €5,162 lil 'Owners Best:

25. Hu minnu i I-kuntratt iffirmat bejn il-partijiet jipprovdi:

... the Client/s undertakes and binds himself to inform the Company
within a reasonable time, of the date, time and place for the signing of
the preliminary agreement of the property advertised and the Company
shall be entitled to be present for the signing of the said agreement irrespective
of whether the transaction has been concluded by the intervention of the
established Estate Agent so listed or without such intervention.

If the Client fails to abide by this condition, and the relative preliminary
agreement is signed, it shall be considered that he has acted in breach of this
agreement and will therefore be automatically bound to pay the full advertising
fee forthwith.”

26. Mis-sentenza hu evidenti li dik kienet il-klawzola li wasslet lit-Tribunal sabiex
jiddeciedi favur I-attri¢i (ara pagna 9 tas-sentenza).

27. M’hemmx dubju li mill-provi hu evidenti li I-konvenuta nagset minn dik I-
obbligazzjoni. Vincent Baldacchino xehed li skont il-kuntratt, "ghalkermnm il-kijjenti
Jkunu imxew ghall-konvenju, wiehed mill-agenti li huma kienu semghu cioe fil-
kaz Re-max, Dhalia, Frank Salt, Sara Grech u Lea, jekk il-klijenta ma tinfurmaniex
li sar jew li ha jsir dan il-konvenju, l-obbligu tal-hlas jibga” hemmhekk”?® Bla
dubju i |-klawzola hekk tghid. Ghalhekk ifisser li skont dik il-klawzola, il-
konvenuta suppost thallas €5,162.

28. II-kuntratt i ffirmat il-konvenuta hu tat-tip standard form, fejn il-klawzoli bil-
kundizzjonijiet ma gewx negozjati. Hu veru li I-konvenuta gabdet u ffirmat il-
kuntratt. Madankollu I-ligi tal-konsumatur taghti protezzjoni lill-konsumatur
kontra dawn it-tip ta’ kuntratti, fejn il-bargaining power tal-konsumatur mhuwiex
b’sahhtu.

2 Fol, 32.



29.

30.

31.

Fil-kuntratt il-partijiet ghamluha cara li jekk isir bejgh tramite Re-Max, ma jkunx
dovut hlas lill-attric¢i. Ghalhekk il-klawzola hawn fuq riprodotta geghda fir-realta’
taghti kumpens lill-attrici talli x-xerrej ikun nagas milli jgharrafha bid-data meta
jkun ser isir il-konvenju u b'hekk ikun telliefa [-opportunita” milli tkun prezenti
waqt I-iffirmar tal-konvenju. Klawzola li I-qorti tifhem li hi intiza sabiex I-Owners
Best tkun certa li I-klijent mhuwiex jaghmel xi manuvra minn warajha sabiex
jevita |-hlas skont il-kuntratt u ghalhekk hi forma ta’ deterrent ghall-klijent. Pero’
jibga” I-fatt li dak il-hlas hu fih innifsu kumpens talli I-klijent ikun nagas milli
jistieden lill-attri¢i milli tattendi ghall-iffirmar tal-konvenju.

II-gorti m’ghandha I-ebda dubju Ii I-hlas ta’ €5,162 hu ghal kollox sproporzjonat
ghas-sempli¢i nuggas tal-konvenuta li tgharraf lill-kumpannija attrici li ser tmur
tiffirma I-konvenju. Dan iktar u iktar meta tqgies li I-ftehim kien ¢ar hafna fis-sens
li fkaz ta’ bejgh tramite Re-Max, |-ebda hlas ma kien dovut lill-attri¢i. Ghalhekk
bl-ebda tigbid tal-immaginazzjoni ma jista’ jinghad li bil-fatt li I-attri¢ci ma kinitx
infurmata bid-data meta sar il-konvenju, sofriet xi telf proporzjonat ghal dik is-
somma ezorbitanti. Il-qorti kienet tifhem u taccetta li fuq il-kuntratt [-attrici
tirrizerva |-jedd li tirkupra spejjez li tkun ghamlet ghal ricerki u wkoll hlas ghall-
aadvertising li jkun tkompla jsir wara li I-klijent ta’” Owners Best ikun iffirma
konvenju minghajr ma ta avviz. Pero’ ma tista’ bl-ebda mod tiggustifika hlas ta’
€5,162 ghas-sempli¢i nuggas ta’ ghoti ta’ avviz ta’ taghrif dwar id-data meta jkun
ser isir il-konvenju. #las li hu sproporzjonat ghall-finijiet sabiex I-attrici
tissalvagwardja I-interessi personali taghha. Klawzola li mhijiex ragonevoli meta
tqies li I-partijiet ftehemu espressament li bejgh tramite Re-max ma kienx inissel
I-ebda obbligu fuq il-konvenuta li thallas ghas-servizz li nghatat mill-attri¢i. Fi¢-
Cirkostanzi din il-qorti minghajr ezitazzjoni tikkonkludi li I-klawzola hi unfair term
u ghalhekk ma tistax tigi nfurzata. F'dan ir-rigward il-qorti tirreferi ghad-direttiva
93/13 tal-Unjoni Ewropea, b’'mod partikolari ghall-iskeda fejn f'paragrafu (e)
jinghad: ‘“requiring any consumer who fails to fulfill his obligation to pay a
disproportionately high sum in compensation”. F'artikolu 3(3) tal-istess direttiva
jinghad li I-ezempiji li jissemmew fl-iskeda huma “non-exhaustive list of the terms
which may be regarded as unfair”.

II-gorti tosserva wkoll kif minn qari tal-kuntratt hu evidenti li diversi klawzoli huma
favur il-kumpannija. Hekk per ezempju il-klawzola li wkoll jekk il-konsumatur
jiffirma konvenju qabel l-attri¢i tkun wettqget is-servizz ta’ reklamar kollu li
jissemma fil-kuntratt, il-konsumatur xorta ghandu I-obbligu li jhallas lill-attri¢i s-
somma kollha dikjarata fil-kuntratt li suppost hu hlas ghas-servizz. Imbaghad
mhemmx klawzola ta’ xjigri f'’kaz li I-attri¢ci ma twettagx I-obbligi taghha kollha
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skont il-kuntratt. Hekk per ezempju kellha I-obbligu li tirreklama I-fond, ghall-
inqas tlett darbiet, fuq stazzjon tat-televixin. Ghalkemm issemma li dan ma sarx
minhabba li I-fond kien fi stat ta’ gebel u saqaf, ma jirrizultax li |-partijiet kienu
ftehemu li dak I-obbligu ma japplikax ghall-kaz in ezami. Ghall-qorti langas mhu
bizzejjed li I-attri¢i targumenta li minflok irreklamat il-fond ghal disa’ darbiet fil-
magazine li tippubblika.

Ghal dawn il-motivi, tilga’ I-appell u thassar is-sentenza tat-Tribunal ghal
Talbiet Zghar u sa fejn kompatibbli ma’ dak li nghad hawn fuq tilga’ I-ewwel

eccezzjoni u tichad it-talba tal-attrici.

Spejjez taz-zewg istanzi a karigu tal-attrici.

Anthony Ellul.
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